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AGRICULTURE DECISIONS 


AGRICULTURE DECISIONS is an official publication by the Secretary 
of Agriculture consisting of decisions and orders issued in formal adjudicatory 
administrative proceedings conducted for the Department under various 
statutes and regulations pursuant to the Administrative Procedure Act. For 
the convenience of the public, rulings issued by the Department’s 
administrative law judges on the appeal of nonprocurement debarments and 
suspensions and selected court decisions concerning the Department’s 
regulatory programs are also included. The Department is required to publish 
its rules and regulations in the Federal Register and, therefore, they are noi 
included in AGRICULTURE DECISIONS. 


Consent Decisions entered subsequent to December 31, 1986, are nu 
longer published. However, a list of the decisions is included. (53 Fed. Reg. 
6999, March 4, 1988.) The decisions are on file and may be inspected upon 
request made to the Hearing Clerk, Office of Administrative Law Judges. 


Beginning in 1989, AGRICULTURE DECISIONS is comprised of three 
Parts, cach of which is published every six months. Part One is organized by 
statute, and contains all decisions and orders other than those pertaining to 
the Packers and Stockyards Act and the Perishable Agricultural Commodities 
Act, which are contained in Parts Two and Three, respectively. 


The published decisions and orders may be cited by giving the volume 
number, page number and year, e.g., 1 Agric. Dec. 472 (1942). It is 
unnecessary to cite a decision’s docket or decision numbers, e.g., D-578; S. 
1150, and the use of such references generally indicates that the decision has 
not been published in AGRICULTURE DECISIONS. 


Direct all inquiries regarding this publication to: Editors, Agriculture 
Decisions, Hearing Clerk Unit, Office of Administrative Law Judges, U.S. 
Department of Agriculture, Room 1081 South Building, Washington, D.C. 
20250-9200, Telephone: (202) 720-4443. 











REGULATORY AGENCIES 


Regulatory Agencies are the Departmental parties in adjudicatory 
proceedings before the Secretary of Agriculture. 


Adjudications under the following statutes involve the Animal and Plant 
Health Inspection Service (APHIS): 


Animal Quarantine Act, 21 U.S.C. § 104 (AQ Docket) 
(including Veterinary Accreditation Cases (VA Docket)) 
Animal Welfare Act, 21 U.S.C. § 2149 (AWA Docket) 
Cattle Contagious Diseases Act, 21 U.S.C. §§ 111, 120, 122 
(AQ Docket) 
Horse Protection Act, 15 U.S.C. § 1821 et seg. (HPA Docket) 
Plant Quarantine Act, 7 U.S.C. § 163 (PQ Docket) 
Plant Variety Protection Act, 7 U.S.C. § 2321 et seg. (PVPA Docket) 
Swine Health Protection Act, 7 U.S.C. § 3804(b), 3805(a)) 
(AQ Docket) 


Adjudications under the following statutes involve the Agricultural 
Marketing Service (AMS): 


Agricultural Marketing Agreement Act, 7 U.S.C. §§ 608c(15)(A) 14(B) 
(AMA F&V, AMA M, and AMAA Dockets) 

Beef Protection Research Act, 7 U.S.C. § 2901 et seq. 
(BPRA Docket) 

Egg Research & Consumer Information Act, 7 U.S.C. § 2701 
(ERCIA Docket) 

Egg Products Inspection Act, 21 U.S.C. § 1047 (I&G Docket) 

Honey Research Promotion Consumer Information Act, 
7 US.C. §§ 4601-4612 (HRPCIA Docket) 

Perishable Agricultural Commodities Act, 7 U.S.C. § 499a et seq. 
(PACA Dockets) 

Potato Research & Promotion Act, 7 U.S.C. § 2611-2617 
(PRPA Docket) 


Adjudications under the following statutes involve the Food Safety and 
Inspection Service (FSIS): 


Federal Meat Inspection Act, 21 U.S.C. §§ 604, 606, 607(e), 608, 
671(a) (FMIA Docket) 

Poultry Products Inspection Act, 21 U.S.C. §§ 455, 456, 457(d), 467(a) 
(PPIA Docket) 


Adjudications under the following statute involve the Packers and Stockyards 
Administration (P&S): 
Packers and Stockyards Act, 7 U.S.C. § 181 et seq. (P&S Docket) 
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AGRICULTURAL MARKETING AGREEMENT ACT 
COURT DECISIONS 


CECELIA PACKING CORPORATION v. UNITED STATES DEPARTMENT 
OF AGRICULTURE/AGRICULTURAL MARKETING SERVICE. 

No. 92-15671. 

Filed November 22, 1993. 


(Cite as 10 F.3d 616) 


Marketing order - Referendum - AMAA, 7 U.S.C. § 608c(12), cooperative bloc voting - First 
Amendment rights - Equal protection - Rational relationship test. 


The Court of Appeals for the Ninth Circuit held that the AMAA provision, 7 U.S.C. § 608c(12), 
which requires the Secretary to consider the vote of a producers cooperative association in a 
marketing order referendum, as the vote of all producers who are members of such cooperative, 
does not violate the free speech or equal protection rights of dissenting co-op members or non- 
member producers. The court found that the free speech rights of co-op members and non- 
member producers are adequately protected, inasmuch as members may act within the system 
to persuade the co-op to vote a particular way and may withdraw from the co-op at any time, 
and non-members may also lobby for their position among co-op members and within the 
industry at large. Section 608c(12) does not impinge on "the type of interactive communication 
concerning political change" known as "core political speech," which would trigger strict scrutiny 
of the provision. In fact, section 608c(12) does not impinge on communication at all. Plaintiffs’ 
equal protection challenge also failed because it was based on the erroneous assumption that 
every law which places a burden on the right to vote must be reviewed under strict scrutiny. 
Historically strict scrutiny has only been applied to those voting restrictions which affect certain 
elections -- primarily the elections of officials who will exercise general governmental powers. 
Section 608c(12) satisfies the requisite constitutional standard, the rational relationship test. The 
provision is rationally related to the legitimate governmental purpose of encouraging producers 
to join cooperatives which, in turn, furthers the goal of an efficient marketing system. 


James A. Moody, Brian C. Leighton, for the plaintiffs-appellants. 

Robert M. Loeb, United States Department of Justice; Michael H. Bierman, Tuttle & Taylor, 
for the defendants-appellees. 

James S. Krzyminski, for the amicus curiae. 

Before: Sneed, Poole, and Trott, Circuit Judges. 


UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF CALIFORNIA. 
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TROTT, Circuit Judge: 


This case involves Constitutional challenges to 7 U.S.C. § 608c(12) (1988), 
the provision of the Agriculture Marketing Agreement Act of 1937 ("AMAA") 
that requires the Secretary of Agriculture to consider the vote of a producer- 
cooperative association in a marketing order referendum as representing the 
votes of all the association’s member-producers. The district court dismissed 
the complaint pursuant to Fed. R. Civ. P. 12(c), holding that the provision did 
not deprive the plaintiffs of their Constitutional rights of free speech and 
equal protection. The panel has jurisdiction of this timely appeal pursuant to 
28 U.S.C. § 1291 (1988), and we affirm. 


I. 


This case challenges procedures followed by the Secretary of Agriculture 
in conducting referenda to determine whether or not to continue certain 
marketing orders imposed on navel and Valencia orange producers. A 
preliminary discussion concerning the history of these marketing orders is 
required as background prior to addressing the specific issues raised in this 
case. 


A. History of Challenged Statute. 
1. Marketing Orders in General. 


"The Agricultural Marketing Agreement Act, 7 U.S.C. § 601 ef seq. 
authorizes the Secretary of Agriculture to issue marketing orders limiting the 
quantity of commodities shipped into markets identified by the Secretary, thus 
protecting prices for producers and maintaining orderly marketing conditions. 
7 U.S.C. § 602 (1)." Riverbend Farms, Inc. v. Madigan, 958 F.2d 1479, 1483 
(9th Cir.), cert. denied, _U.S._ 113 S. Ct. 598, 121 L.Ed.2d 535 (1992). 


Marketing orders . . . may be issued only after the Secretary complies 
with the Act’s detailed promulgation procedures. The Secretary must 
first give notice and an opportunity for a hearing upon any proposed 
order. See 7 U.S.C. § 608c(3). After a hearing, if the Secretary finds 
"that the issuance of such order . . . will tend to effectuate the declared 
policy" of the Act, Id. § 608c(4), he may submit the proposed order to 
producers for their approval. An order regarding citrus fruits docs not 
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generally become effective unless handlers of at least eighty percent 
(80%) of the oranges, and producers of two-thirds (66 2/3%) of the 
oranges or two-thirds (66 2/3%) of the producers approve of the 
Secretary’s determination. Jd. § 608c(8). 


Pescosolido v. Block, 765 F.2d 827, 828-29 (9th Cir. 1985). The Secretary may 
terminate a marketing order at any time if he or she determines the order 
obstructs or fails to effectuate the declared policy of the AMAA. 7 U.S.C. § 
608c(16) (A). 

"Since 1954 the Secretary has enforced marketing orders for the sale of 
Valencia oranges (and navel oranges) in Arizona and California." Sequoia 
Orange Co. v. Yeutter, 973 F.2d 752, 754 (9th Cir. 1992), amended, 985 F.2d 
1419 (9th Cir. 1993). See also 7 C.F.R. § 907.1 et seq. (navel oranges); 7 
C.F.R. § 908.1 et seg. (Valencia oranges). Prior to 1985, the Secretary could 
conduct a referendum at any time to determine whether the orange growers 
in the region favored continuing the marketing order. See 7 C.F.R. §§ 907.83, 
908.83 (1984). In 1985, however, the marketing order regulations were 
amended to require the Secretary to conduct a referendum at a minimum of 
every six years.’ 7 C.F.R. §§ 907.83, 908.83 (1993). 


To determine whether continuance is favored by producers, the 
required percentages set forth in the act with respect to producer 
approval of the issuance of a marketing agreement and order . . . shall 
be used. In the event that a referendum is utilized to aid in making 
this determination, such required percentages for continuance shall be 
held to be complied with if the percentage favoring continuance is 
equal to or in excess of the percentage required. 


7 C.F.R. § 907.83 (c) (2) (navel oranges); see also 7 C.F.R. § 908.83(c) (2) 
(Valencia oranges) (same language). 


‘In Sequoia Orange, the Ninth Circuit held the procedures used by the Secretary to adopt 
the 1985 amendments were improper pursuant to the Administrative Procedures Act ("APA"). 
Sequoia Orange does not affect the panel’s review of the issues in this case, however, because 
even without the amendments, the Secretary retains the statutory power under the AMAA both 
to terminate marketing orders and to hold referenda. 7 U.S.C. § 608c(16). In fact, the Secretary 
expressly invoked those general statutory powers when announcing the 1991 referenda. See 56 
Fed. Reg. 13290 (1991). 
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2. Congressional Policy on Cooperative Associations. 


"The [AMAA] was passed in response to unstable marketing conditions 
during the Depression, with an objective of helping farmers obtain a fair value 
for their agricultural products." Pescosolido, 765 F.2d at 828. Through the 
provisions of the AMAA, Congress sought "to establish and maintain such 
orderly marketing conditions for any agricultural commodity enumerated in 
section 608c(2) of this title as will provide, in the interests of producers and 
consumers, an orderly flow of the supply thereof to market throughout its 
normal marketing season to avoid unreasonable fluctuations in supplies and 
prices." 7 U.S.C. § 602(4). To accomplish this goal, Congress instructed the 
Secretary of Agriculture to “accord such recognition and encouragement to 
producer-owned and producer-controlled cooperative associations as will be 
in harmony with the policy toward cooperative associations set forth in existing 
Acts of Congress, and as will tend to promote efficient methods of marketing 
and distribution." 7 U.S.C. § 610(b)(1). 

Two of the “existing Acts" referred to in the AMAA clearly support 
congressional efforts to promote producer cooperatives. In the Agricultural 
Marketing Act, 12 U.S.C. § 1141 (enacted 1929), Congress declared: 


It is declared to be the policy of Congress to promote the effective 
merchandising of agricultural commodities in interstate and foreign 
commerce, so that the industry of agriculture will be placed on a basis 
of economic equality with other industries, and to that end to protect, 
control, and stabilize the currents of interstate and foreign commerce 
in the marketing of agricultural commodities and their food product- 


(3) by encouraging the organization of producers into effective 
associations or corporations under their own control for greater unity 
of effort in marketing and by promoting the establishment and 
financing of a farm marketing system of producer-owned and producer- 
controlled cooperative associations and other agencies. 


12 US.C. § 1141(a)(3). 

Congress also encouraged cooperatives by providing limited antitrust 
immunity for such organizations. Pursuant to 7 U.S.C. § 291 (enacted 1922), 
the "Capper-Volstead Act", orange growers are authorized to act together in 
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associations for the benefit of all. The Act "removed from the proscription of 
the antitrust laws cooperatives formed by certain agricultural producers that 
otherwise would be directly competing with each other in efforts to bring their 
goods to market." National Broiler Mktg. Ass’n. v. United States, 436 U.S. 816, 
822 (1978). "By allowing farmers to join together in cooperatives, Congress 
hoped to bolster their market strength and to improve their ability to weather 
adverse economic periods and to deal with processors and distributors." Jd. 
at 826, 98 S.Ct. at 2129. 

In line with the policy to encourage producer participation in cooperatives, 
Congress included in the AMAA the provision challenged in this case, 7 
U.S.C. § 608c(12), which provides: 


Whenever, pursuant to the provisions of this section, the Secretary is 
required to determine the approval or disapproval of producers with 
respect to the issuance of any order, . . . the Secretary shall consider 
the approval or disapproval by any cooperative association of producers 
... aS the approval or disapproval of the producers who are members 
of, stockholders in, or under contract with, such cooperative association 
of producers. 


B. Parties Involved. 


Given the nature of the claims involved, the identity of the parties is 
important. First, defendant-appellee Sunkist Growers, Inc., is a nonprofit 
cooperative marketing association formed by citrus fruit producers. As a 
cooperative of producers, Sunkist is entitled to bloc vote pursuant to section 
608c(12). 

Second, plaintiff-appellant Harris Farms is an independent producer of 
navel and Valencia oranges.” 

Third, plaintiff-appellant. Kencarol, Inc., a California corporation, is a 
producer of navel and Valencia oranges, which during the 1989-90 crop year 
packed and marketed its oranges through Sunkist. At the time of the 1991 
referenda, June 1991, considered to be within the 1990-91 crop year, Kencarol 
was no longer packing and marketing its oranges through Sunkist. However, 


*Cecelia Packing Corporation, an independent handler of navel and Valencia oranges for 
60 independent producers was originally an appellant in this case but moved successfully to 
withdraw its appeal. 
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pursuant to the rules of the 1991 referendum, Sunkist was entitled to vote on 
behalf of Kencarol, because voting qualifications were established based upon 
the 1989-90 crop year; and we so hold. 

Finally, plaintiffs-appellants John Does One, Two and Three were 
producers of navel and valencia oranges and members of the Sunkist 
cooperative who wished to vote to terminate the marketing orders. 


C. 1991 Referenda. 


Pursuant to the six-year requirements found in 7 C.F.R. §§ 907.83, 908.83, 
the Secretary announced on April 5, 1991, that referenda would be conducted 
during June 1991, to determine whether growers favored continuation of 
marketing order programs for both navel and Valencia orange. See 56 Fed. 
Reg. 22364. Accordingly, the Secretary mailed ballots to each of the 3750 
navel orange producers and the 3560 Valencia orange producers. The 
Secretary reminded the producers, however, "If a cooperative chooses to bloc 
vote on behalf of its members, it must do so for all of its members." See 56 
Fed. Reg. at 22365. 

On April 18, 1991, Sunkist announced that its Board of Directors 
unanimously had decided to support the continuation of both marketing 
orders. Accordingly, Sunkist announced its intentions to bloc vote in favor of 
both marketing orders on behalf of all its member-producers. 

The referenda were conducted in June 1991, in which Sunkist as 
announced cast its bloc vote in favor of continuing the marketing orders. As 
a result of Sunkist’s large bloc vote, which accounted for 80% of the navel 
orange votes cast and 85% of the Valencia orange votes cast, both marketing 
orders were continued by a large margin of votes. 


D. Proceedings in the District Court. 


On May 7, 1991, after Sunkist had announced its intention to bloc vote, the 
plaintiffs filed this action in federal district court. In their complaint, plaintiffs 
sought both a declaration that the bloc-voting provision of the AMAA was 
unconstitutional as violative of plaintiffs’ First and Fifth Amendment rights, 
and a preliminary and permanent injunction barring the Department of 
Agriculture from allowing Sunkist to cast a bloc vote. Specifically, plaintiffs 
alleged the bloc-voting provision (1) violates Harris Farms’s Equal Protection 
and First Amendment rights both by diluting its voting power as an 
independent producer and by preventing it from effectively lobbying Sunkist’s 
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member-producers; (2) violates Kencarol’s rights by allowing Sunkist to vote 
on its behalf even though it had left Sunkist; and (3) violates the First 
Amendment and Equal Protection rights of John Does One, Two and Three 
by effectively diluting their votes, canceling their votes, and allowing Sunkist 
to vote on their behalf but against their wishes. 

In an order dated May 23, 1991, a magistrate judge denied the plaintiffs’ 
request for a preliminary injunction, the magistrate held, 


Plaintiffs have failed to establish either that there is a possibility of 
irreparable harm or that the balance of hardships tips sharply in their 
favor and on that basis alone their application for a preliminary 
injunction is denied. . . . Even if Plaintiffs could demonstrate 
irreparable harm they cannot demonstrate a probability of success on 
the merits as to any of the issues raised, save one.’ 


After the referenda were conducted in June, Sunkist moved to dismiss the 
complaint based on the pleading pursuant to Fed R. Civ. P. 12(c). By 
memorandum opinion entered February 5, 1992, the district court granted 
Sunkist’s motion. In a well-reasoned opinion, the district court held (1) the 
bloc-voting provision does not violate the plaintiffs’ First Amendment right to 
lobby Sunkist growers; (2) the bloc-voting provision does not violate any of 
the plaintiffs’ fundamental rights so as to require the application of strict 
scrutiny in deciding the Equal Protection challenge; and (3) section 608c(12) 
is Constitutional under the rational relationship test. 


Il. 


The panel reviews de novo the district court’s dismissal of the appellants’ 
claims pursuant to Fed. R. Civ. P. 12(c). Dworkin v. Hustler Magazine, Inc., 
867 F. 2d 1188, 1192 (9th Cir.), cert. denied, 493 U.S. 812, 110 S.Ct, 59, 107 
L.Ed.2d 26 (1989). Also, the panel reviews de novo the district court’s 
determinations on questions of law and on mixed questions of law and fact 
that implicate constitutional rights. United States v. 50.50 Acres of Land, 931 


>The magistrate thought the only issue "on which Plaintiffs have demonstrated a probability 
of success is the USDA’s refusal, in spite of Sunkist’s willingness, to allow Sunkist growers to 
‘opt out’ of the bloc vote." In denying the preliminary relief, however, the magistrate concluded 
this and the other arguments should be addressed to Congress. 
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F.2d 1349, 1352 (9th Cir. 1991). When the district court upholds a restriction 
on speech, the panel conducts an independent, de novo examination of the 
facts. Jacobson v. United States Postal Service, 993 F.2d 649, 653 (9th Cir. 
1993). 


Il. 


The first issue we address is whether appellants have raised a cognizable 
claim under the First Amendment. They argue that section 608c(12) violates 
their First Amendment rights in three ways: first, by denying Sunkist 
producers who disagree with the Sunkist bloc vote a vote in the referenda; 
second, by forcing Sunkist producers to subsidize and affiliate with the voting 
stance taken by Sunkist; and third, by "effectively" denying non-Sunkist 
producers the ability to lobby Sunkist producers to vote against the 
continuation of the marketing orders. The district court rejected all three 
arguments, noting that the decision to join Sunkist is left to the individual 
producer and that section 608c(12) does not inhibit their ability to vote. The 
court correctly observed that if the member-producers desired to cast their 
own ballots, they simply could withdraw from Sunkist. For similar reasons, 
the court rejected the argument that member-producers were forced into 
supporting the voting stance taken by Sunkist. Finally, the district court held: 


The bloc-voting provision does not preclude the lobbying of Sunkist 
growers. Plaintiffs are free to lobby Sunkist growers, Sunkist’s board 
of directors and Sunkist’s management. Sunkist corporate by-laws 
require that all members be growers. The board is entirely comprised 
of persons elected by grower members. All grower members’ voices 
are heard and their views represented by their elected representatives, 
the Sunkist Board. The Board appoints Sunkist’s officers, who manage 
the co-op. Plaintiffs can communicate their views to each Sunkist 
grower member, to each board member, and each officer to persuade 
adoption of plaintiffs’ position on issues. 


In First Nat’l Bank of Boston v. Bellotti, 435 U.S. 756 98 S. Ct. 1407, 55 
L.Ed.2d 707 (1978), the Supreme court held that a Massachusetts statute 
which prohibited a corporation from supporting financially certain political 
causes could not survive Constitutional scrutiny merely because the statute 
may protect the First Amendment rights of shareholders who disagreed with 
the corporation’s political cause. Allowing the corporation to exercise this 
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political expression, the Court reasoned, would not compel support from the 
minority shareholders in contravention of their constitutional rights. Jd. at 
794-795 & n.34, 98 S.Ct. at 1425 & n.34. 

In Bellotti, the court distinguished this earlier holding in Abood v. Detroit 
Bd. of Educ., 431 U.S. 209, 97 S.Ct. 1782, 52 L.Ed.2d 261 (1977), in which the 
Court held unconstitutional a requirement that, as a condition of employment, 
all public school teachers must contribute to a union, even if that union takes 
political stands with which the teacher disagrees. The distinction between the 
two cases lends support to the district court’s holding in the instant case. 


The critical distinction here is that no shareholder has been 
"compelled" to contribute anything. Apart from the fact .. . that 
compulsion by the State is wholly absent, the shareholder invests in a 
corporation of his own volition and is free to withdraw his investment 
at any time and for any reason. A more relevant analogy, therefore, 
is to the situation where an employee voluntarily joins a union, or an 
individual joins an association, and later finds himself in disagreement 
with its stance on a political issue. 


Bellotti, 435 U.S. at 794 n.34, 98 S.Ct. at 1425 n.34. 

The “critical distinction" discussed parenthetically in Bellotti is the 
centerpiece of the instant case. Sunkist producers who disagree with Sunkist’s 
intentions to bloc vote for its members may withdraw voluntarily from Sunkist 
at any time. Moreover, like shareholders in a corporation, Sunkist producers 
may act within the cooperative’s governing structure to persuade Sunkist to 
vote in a particular fashion. See Bellotti, 435 U.S. at 794-95, 98 S.Ct. at 1425 - 
26 ("Acting through their power to elect the board of directors or to insist 
upon protective provisions in the corporation’s charter, shareholders normally 
are presumed competent to protect their own interest."). * Under this system, 


“The court in Bellotti added to this list of shareholder protection a minority shareholder's 
"access to the judicial remedy of a derivative suite to challenge corporate disbursements alleged 
to have been made for improper corporate purposes or merely to further the personal interests 
of management." 435 U.S. at 795, 98 S.Ct. at 1426. As appellants correctly point out, however, 
the producers’ equivalent of this remedy, judicial review of the marketing order itself, has been 
limited to actions brought by handlers. See Pescosolido v. Block, 765 F. 2d 827, 831-32 (9th Cir. 
1985). After the decison in Pescosolido, the producers’ only protection from an unwanted 
marketing order is the power to approve or repeal an order. Id. at 833. 


This fact leads appellants to contend the right to vote individually in an election is their sole 
; (continued...) 
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the Secretary’s ability to count Sunkist’s bloc vote as a note for all its 
member-producers does not infringe upon the free speech rights of satisfied 
producers. 

Apellants also argue, however, that the First Amendment issues presented 
in this case are governed by the principles found in Meyer v. Grant, 486 U.S. 
414, 108 S.Ct. 1886, 100 L.Ed.2d 425 (1988). The statute in question in the 
instant case, however, is much different from the statute challenged in Meyer, 
a Colorado statute which made a felony the act of paying circulators of 
initiative petitions. In its First Amendment analysis in Meyer, the Supreme 
Court applied “exacting scrutiny" because the statute restricted the "type of 
interactive communication concerning political change that is appropriately 
described as ‘core political speech.” Id. at 421-22, 108 S.Ct. at 1892. The 
Court explained: 


The refusal to permit [a party] to pay petition circulators restricts 
political expression in two ways: First it limits the number of voices 
who will convey [a party’s] message and the hours they can speak and, 
therefore, limits the size of the audience they can reach. Second, it 
makes it less likely that [a party] will garner the number of signatures 
necessary to place the matter on the ballot, thus limiting their ability 
to make the matter the focus of statewide discussion. 


Id. at 422-23, 108 S.Ct. at 1892 (footnote omitted). 

In contrast to the Colorado statute challenged in Meyer, section 608c(12) 
is not the same kind of restriction on political speech that would require a 
reviewing court to apply “exacting scrutiny." By requiring the Secretary to 
count Sunkist’s vote in a referendum as the vote of all its producer-members, 


‘(...continued) 
remedy to challenge a marketing order and, therefore, is a fundamental right descrving of 
heightened scrutiny. We disagree. The act from which the appellants now seek protection is not 
the Secretary’s ability to impose marketing orders, but the cooperative’s authorization to cast a 
bloc vote on behalf of its member-producers. Although a producer’s avenue of challenge to the 
former is limited to the approval and referenda votes, opportunities to challenge the latter 
include withdrawing from the cooperative, lobbing for support from within the cooperative 
governing structure, and working to adjust the cooperative’s charter to provide further protective 
provisions. Given that the disgruntled Sunkist producer has several avenues available to him 
through which his ideas may be expressed, the ability of a cooperative to bloc vote on behalf of 
all its members does not infringe upon a producer’s rights of free speech and free association. 
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Congress does not impinge upon “the type of interactive communication 
concerning political change"; in fact, section 608c(12) does not impinge on 
communication at all. Unlike the statute in Meyer, 608c(12) does not limit 
the number of voices that can participate in the debate over the merits of the 
marketing orders. Sunkist members and nonmembers alike freely can discuss 
the upcoming referenda without the threat of criminal sanctions like those 
imposed by the Colorado statute. 

Moreover, section 608c(12) does not limit a producer’s ability to make the 
merits of the marketing orders the focus of statewide or, more appropriately, 
industry-wide discussion. The regulations notify the producers that a 
referendum will be conducted at least every six years, giving the producers up 
to six years to express their views publicly in an attempt to influence their 
fellow producers’ votes. Meyer, then, supports neither the appellants’ 
contention that the panel apply a heightened level of scrutiny, nor their claim 
that section 608c(12) impinges upon a producer’s First Amendment rights at 
all. 

Likewise, sections 608c(12) does not interfere unconstitutionally with the 
nonmember producers’ rights to lobby Sunkist grower prior to a referendum. 
Here, opponents of continuing the marketing orders were notified in 1985 of 
the referenda on the desirability of the marketing orders to be conducted at 
least every six years. Alerted by this notice, and armed with an awareness of 
Sunkist’s large bloc of voters, opponents of the marketing order, both Sunkist 
member and nonmembers alike, had ample time to voice their positions on 
the issues and attempt to persuade the members of the Sunkist cooperative 
to oppose the maintenance of the marketing orders. As the three-judge 
district court concluded in Badham v. Eu, 694 F. Supp. 664, 675 (N.D. Cal. 
1988), aff'd, 488 U.S. 1024, 109 S.Ct. 829, 102 L.Ed.2d 962 (1989). "The First 
Amendment guarantees the right to participate in the political process; it does 
not guarantee political success." Although lobbying the governing body 
arguably may be more difficult than lobbying individual producers, the right 
to participate in the referenda process in not impinged upon by § 608c(12).° 

Thus, we reject appellant’s First Amendment claim. 


5A recent decision in the Ninth Circuit actually will assist interested parties in lobbying 
producers prior to the next referenda. In Cal-Almond, Inc. v. United States Dept. of Agric., 960 
F.2d 105 (9th Cir. 1992), the court held the AMAA could "reasonably be interpreted to require 
public access to the referendum’s voter list." Jd. at 109. 
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IV. 
A. 


Appellants contend that section 608c(12) violates the Fourteenth 
Amendment’s equal protection clause by allowing cooperatives to bloc vote for 
its [sic] entire membership. We disagree. 

As a preliminary matter, the Fourteenth Amendment provides that "No 
State shall make or enforce any law which shall . . . deny to any person within 
its jurisdiction the equal protection of the laws." U.S. Const. amend. XIV, § 
1. By its express language, "[t]he Fourteenth Amendment applies to actions 
by a State." San Francisco Arts & Athletics, Inc. v. United States Olympic 
Comm., 483 U.S. 522, 542 n.21, 107 S.Ct. 2971, 2984 n.21, 97 L.Ed.2d 427 
(1987). On its face, then, appellants could not challenge federal legislation on 
the ground it violates the Fourteenth Amendment. "The Fifth Amendment, 
however, does apply to the Federal Government and contains an equal 
protection component." Jd. “Equal protection analysis in the Fifth Amendment 
area is the same as that under the Fourteenth Amendment." Buckley v. Valeo, 
424 US. 1, 93, 96 S.Ct. 612, 670, 46 L.Ed.2d 659 (1976). Accordingly, we apply 
the law in the Fourteenth Amendment cases under the implicit equal 
protection clause of the Fifth Amendment. 

Generally, “legislation is presumed to be valid and will be sustained if the 

classification drawn by the statute is rationally related to a legitimate state 
interest." City of Cleburne, Texas v. Cleburne Living Center, 473 U.S. 432, 440, 
105 S.Ct. 3249, 3254, 87 L.Ed.2d 313 (1985). We apply this deferential 
standard of review to social and economic legislation, because “the 
Constitution presumes that even improvident decisions will eventually be 
rectified by the democratic processes." Id. 
"The general rule gives way, however, when a statute classifies by race, 
alienage, or national origin. . . . [T]hese laws are subjected to strict scrutiny 
and will be sustained only if they are suitably tailored to serve compelling 
state interest." Jd. Strict scrutiny also is applied when the challenged statute 
"impinge[s] on personal rights protected by the Constitution." Jd. 

Appellants contend we should subject 608c(12) to strict scrutiny because 
it impinges upon the fundamental right to vote. We disagree. Appellants in 
this case "proceed{] from the erroneous assumption that a law that imposes 
any burden upon the right to vote must be subject to strict scrutiny." Burdick 
v. Takushi, _US._, _-_, 112 S. Ct. 2059, 2062-63, 119 L.Ed.2d 245 (1992). 
As the Supreme Court clearly pointed out in Burdick, the cases interpreting 
this area of constitutional law “do not so hold." Id.at __, 112 S.Ct. at 2063. 
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Certainly, the right to vote in certain elections is a fundamental right of all 
citizens. Reynolds v. Syms, 377 U.S. 533, 561-62, 84 S.Ct. 1362, 1381, 12 
L.Ed.2d 506 (1964) ("Undoubtedly, the right of suffrage is a fundamental 
matter in a free and democratic society. ") Among the types of elections where 
the Equal Protection clause requires a one-man, one-vote process are 
elections of state legislators, Reynolds, 377 U.S. 533, 84 S.Ct. 1362 (1964), 
elections of county officials, Avery v. Midland County, 390 U.S. 474, 88 S.Ct. 
1114, 20 L. Ed.2d 45 (1968) and even elections of trustees of a community 
college district, Hadley v. Junior College District of Metro. Kansas City, Mo., 
397 U.S. 50, 90 S.Ct. 791, 25 L.Ed.2d 45 (1970). The underlying connection 
between these cases is that the officials elected in these elections exercise 
general governmental power over the entire geographic area served by the 
elected body. Bail v. James, 451 U. S. 355, 362-63, 101 S.Ct. 1811, 1816-17, 68 
L.Ed.2d 150 (1981). Limitations on voting in this type of election generally 
are reviewed under a strict scrutiny standard.® 

Where the elected officials do not exercise general governmental powers 
such as administering “such normal functions of government as the 
maintenance of streets, the operation of schools, or sanitation, health, or 
welfare services," Jd. at 366, 101 S.Ct. at 1818, limitations on the election are 
not reviewed under strict scrutiny. See Ball, 451 U.S. at 371, 101 S.Ct. at 1821 
(upholding as constitutional limits on right to vote in election of water- 
reclamation district directors); Salyer Land Co. v. Tulare Lake Basin Water 
Storage Dist., 410 U. S. 719, 93 S.Ct. 1224, 35 L.Ed.2d 659 (1973) (upholding 
as constitutional limits on voters in water-storage district elections). 

Under the foregoing analysis, we conclude that the legislation challenged 
in this case should be reviewed under the rational relationship test. First, 
voting in a referendum concerning a marketing order is not "a bedrock of our 
political system" like voting in an election for national, state or local legislative 
representatives. Reynolds, 377 U.S. at 562, 84 S.Ct. at 1381. The marketing 
order at issue in the referenda "has relatively limited authority," Salyer Land 
Co., 410 US. at 728, 93 S.Ct. at 1230, and is not "what might be thought of as 
‘normal governmental’ authority." Id. at 729, 93 S.Ct. at 1230. 


*The Supreme Court recently reviewed a state’s restriction on write-in votes in a general 
election under lower standard. See Burdick v. Takushi, _U.S.__ 112 S. Ct. 2059, 119 L.Ed.2d 245 
(1992). There, the Court concluded that even though voting in such an election is a fundamental 
right, "the right to vote in any manner and the right to associate for political purposes through 
the ballot are [not] absolute." Jd. at _, 112 S.Ct. at 2063. 
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B. 


Under the rational relationship test, we "must determine only whether the 
statute’s classification scheme is rationally related to a legitimate governmental 
purpose." Mountain Water Co. v. Montana Dept. of Public Serv. Reg. 919 
F.2d 593, 597 (9th Cir. 1990). When assessing whether the challenged statute 
rationally furthers a legitimate governmental goal, we “consider the actual 
basis on which the legislature acted or any hypothetical basis on which it 
might have acted." Roley v. Pierce Cty. Fire Protection Dist. No. 4, 869 F.2d 
491, 493 (9th Cir. 1989). 

Both parts of the rational relationship test are satisfied in this case. First, 
by allowing the Secretary to count a cooperative’s bloc vote as a vote for all 
member-producers, Congress encourages orange producers to join such 
cooperatives. These cooperatives, as the Supreme Court has noted, "have a 
vital interest in the establishment of an efficient marketing system," United 
States v. Rock Royal Coop., Inc., 307 U.S. 533, 559, 59 S.Ct. 993, 1006, 83 
L.Ed.2d 1446 (1938), ’and an efficient marketing system, with strong producer 
participation, was the goal of Congress when it enacted the AMAA and other 
Depression-era agricultural legislation. See II. A.2, supra. 

Second, the bloc-voting provision furthers the legitimate goal of an efficient 
marketing system. The Supreme Court has held that the bloc-voting provision 
is "not an unreasonable provision, as the cooperative is the marketing agency 
of those for whom it votes." Jd. Section 608c(12) is but one of the several 
benefits offered to orange producers if they join together to form producer 
cooperatives. By allowing the cooperatives to bloc vote, Congress furthers its 


*The Ninth Circuit previously explained that in Rock Royal, "due process rights [were] found 
not to be implicated under the marketing order system; [there] the Supreme Court . . . upheld 
the constitutionality of the system despite the fact that it may produce results with which some 
growers or handlers will disagree." Saulsbury Orchards and Almond Processing, Inc., 917 F.2d 
1190, 1197 (9th Cir 1990) (citing Rock Royal). In the Rock Royal decision, the Supreme Court 
specifically approved the bloc voting provision as a legitimate extension of Congressional 
legislative voting provision as a legitimate the of Congressional legislative authority: "[I]nsomuch 
as Congress could place the [marketing order] in effect without any vote, it is permissible for it 
to provide for approval or disapproval in such way or manner as it chooses." Rock Royal, 307 
U.S. at 578, 59 S.Ct. at 1015. 
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goal of encouraging producers to form larger economic units, which, in turn, 
will contribute to more stable and efficient markets.* 


V. 


In summary, we reject appellants’ argument that 7 U.S.C. § 608c(12) 
infringes on the First Amendment right of either the member-producers or 
the nonmembers of Sunkist. We reject also appellants’ argument that the 
court must review the appellants’ equal protection challenges to section 
608c(12) under strict scrutiny. Finally, we conclude that Congress’s attempt 
to empower the individual orange producer and to stabilize the orange market 
by authorizing the Secretary to count Sunkist’s vote in the 1991 referenda as 
representing the votes of all Sunkist’s member-producers survives 
Constitutional scrutiny under the rational relationship test. 

AFFIRMED. 


CAL-ALMOND, INC. vy. UNITED STATES DEPARTMENT OF 
AGRICULTURE 

Nos. 92-16033, 92-16031, 92-16034, 92-16527. 

Filed December 22, 1993. 


Fruit and vegetable marketing order - First Amendment rights to freedom of expression and 
association - Assessment supported marketing program - Creditable advertising regulations - 
Central Hudson standard - Notice and comment procedures - Good cause exemptions - 
Harmless error - Retroactive regulations - Reserve requirement - Statement of basis and 
purpose - DR 1512-1 - Agency agreements, minimum prices - Prohibition of contracts for future 
sales of reserves - Exhaustion of administrative remedies - Due process. 


The Court of Appeals for the Ninth Circuit held that the promotional program authorized 
by the almond marketing order violates handlers’ constitutional rights to freedom of expression 


The magistrate judge may have summed up this analysis best: 


[I]t appears that bloc voting is rationally related to the Congressional purpose of 
providing an economic advantage to growers who choose to join together in a co-op in 
order to increase their collective economic strength and advantage in the market. 
Because these producers voluntarily join the cooperative and may voluntarily leave it 
and because the very purpose in joining together is to provide consistent management 
and marketing there is a rational basis which supports bloc voting. 
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and association. The opinion of the Third Circuit in United States v. Frame, 885 F.2d 1119 (3rd 
Cir. 1989) was cited for the principle that First Amendment rights are implicated "where the 
government requires a publicly identified group to contribute to a fund earmarked for the 
dissemination of a particular message associated with that group." (However, in Frame the Third 
Circuit reached the opposite conclusion that First Amendment rights were not violated by an 
assessment supported advertising scheme similar to the almond advertising program) The Ninth 
Circuit analyzed the almond promotional program under the standard articulated in Central 
Hudson Gas and Elec. Corp. v. Pub. Serv. Comm’n of New York, 447 U.S. 557 (1980), which 
requires that a restriction of lawful, non-misleading commercial speech must (1) directly advance 
(2) a substantial governmental interest, (3) without being more extensive than necessary to serve 
the asserted interest. It was not necessary to employ the more stringent “compelling interest" 
test, applicable to governmental restrictions of associational rights, because the marketing 
program was found unconstitutional under the less strict, Central Hudson standard. The court 
agreed that the program’s purported purpose was to advance a substantial government interest - 
stimulating the demand for almonds in order to enhance returns to producers and stabilize the 
almond industry. However, the Department failed to carry its burden of showing that cither the 
assessment supported advertising program administered by the Almond Board or the creditable 
advertising regulations directly advanced the stated interest. The evidence indicated that the 
creditable advertising regulations actually hinder appellant handlers’ efforts to increase sales by 
denying credit for the type of advertising most beneficial to them. The Department failed to 
show that the creditable advertising regulations assist the efforts of other handlers, or that the 
assessment supported advertising program sold almonds more effectively than specific, targeted 
promotion, which individual handlers could otherwise pursue with assessment dollars. The 
creditable advertising regulations also failed to satisfy the third prong of the Central Hudson test, 
which is less stringent than the “least restrictive means" test, but requires a means narrowly 
tailored to achieve the governmental objective. The court found that the regulations are not 
"narrowly tailored,” because there is no justification for their denial of credit for certain types 
of advertising. 

The assessment rate regulation is subject to APA procedural requirements because it directly 
affects the financial interests of handlers. The Secretary failed to show good cause for adopting 
the assessment rate without complying with the APA’s notice and comment provisions or the 
requirement for a thirty day delay between adoption and effective date of the final assessment 
rule. However, the Secretary’s failure to comply with APA procedures was harmless error 
because the mistake had no bearing on the procedure used or the substance of the decision. The 
court found that handlers were not prejudiced because the Almond Board held annual open 
meetings at which comments were received from interested parties and handlers received direct 
advance notice of the Board’s recommended assessment rate, which was the rate ultimately 
adopted by the Secretary. Inasmuch as the basis and purpose of the assessment rate is obvious, 
no express statement is necessary to comply with the APA. 

The court held that even if assessment and reserve regulations are retroactive, they are 
permissible because they are statutorily authorized. Delay in issuing a rule does not, by itself, 
make that rule arbitrary and capricious. The Secretary provided sufficient statements of basis 
and purpose and adequately explained the agency’s decisions regarding the major policy issues 
raised in the adoption of the 1988-89 and 1990-91 reserve rules. Agency compliance with 
Departmental Regulation 1512-1 is not subject to judicial review. Agency agreement provisions 
for minimum prices are consistent with the Board’s mandate to dispose of reserves on the best 
terms and at the highest return obtainable and do not violate the Act, which is silent on the issue 
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of whether marketing orders may set prices. Minimum price provisions and the California 
storage rule for reserves are exempt from APA notice and comment requirements as procedural 
rules. The Department’s prohibition of pre-release contracts for the sale of reserve almonds is 
also exempt from notice and comment requirements as an interpretive rule that emanates from 
the marketing order prohibition of handling reserves. Reserve stocks are subject to assessments 
because they are received by handlers for their own accounts before being held for the account 
of the Board, and handlers receive the proceeds when the Board disposes of reserves. Lengthy 
proceedings required to exhaust administrative remedies do not violate appellants’ rights of due 
process, where the delay resulted from the number and magnitude of issues raised and the 
litigation tactics employed by appellants. The case was remanded to the district court for a 
determination of remedy. 


Brian C. Leighton, Clovis, CA, for the Plaintiffs-Appellants. 

Jeffrica Lee, United States Department of Justice, Washington, D.C., for the Defendant- 
Appellee. 

Before: Choy, Schroeder, and Brunetti, Circuit Judges. 


UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 


BRUNETTI, Circuit Judge: 


Two groups of almond handlers are challenging various provisions of the 
California Almond Marketing Order, which regulates the California almond 
handling industry. Both groups challenge the United States Department of 
Agriculture ("USDA") almond marketing program administered by the 
California Almond Board (the "Board"). The first group is also separately 
challenging the assessment imposition procedure used by the Board from 1980 
to 1986. The second group is separately challenging the validity of the reserve 
requirement rules for the crop years 1988-89 and 1990-91. The district court 
affirmed a USDA Judicial Officer decision upholding the Almond Marketing 
Order against these challenges, and the handlers appeal. We affirm the 
district court’s decision on the assessment imposition procedure and the 
reserve requirement rules, but hold that the marketing program violates 
appellants’ First Amendment rights to freedom of expression and association. 


I. THE ALMOND MARKETING PROGRAM 
A. Facts and proceedings below. 


Appellants Cal-Almond, Saulsbury Orchards, and Carlson Farms are 
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"handlers" of California almonds. They receive almonds from growers, process 
them, and sell the resulting product, primarily for use as ingredients in candy, 
ice cream, and cereal. Cal-Almond and Saulsbury also operate mail-order 
businesses through which they sell whole almonds. 

The California almond handling industry is regulated by the Almond 
Marketing Order, 7 C.F.R. § 981 (the "Order"). The Order was established 
in 1950 by USDA pursuant to the Agricultural Marketing Agreement Act of 
1937, 7 U.S.C. § 608c (the "Act"). The purpose of the Act is to "establish and 
maintain such orderly marketing conditions for agricultural commodities in 
interstate commerce" as "to avoid unreasonable fluctuations in supplies and 
prices." 7 U.S.C. §§ 602(1), 602(4) (1988). The Act authorizes the Secretary 
of Agriculture (the "Secretary") to issue, following notice and an opportunity 
for hearing, marketing orders that will "tend to effectuate the declared policy 
of [the Act]" with respect to the particular commodity. 7 U.S.C. § 608c(4) 
(1988). 

The Order is administered by the Board, which has the power to "make 
rules and regulations to effectuate the terms and provisions" of the Order. 7 
C.F.R. § 981.38 (1993). The Board has ten members, all of whom are 
industry representatives appointed by the Secretary. The Board engages in a 
variety of activities, including research and development, marketing, quality 
control, and volume regulation. The Act specifically provides that the Order 
may establish "marketing research and development projects designed to 
assist, improve, or promote the marketing" of almonds. 7 U.S.C. § 608c(6)(I) 
(1988). Pursuant to this authorization, the Board funds a generic pro-almond 
public relations program, consisting of such items as newspaper inserts 
containing almond recipes, leaflets and magazine articles about the benefits 
of almonds, promotional materials for school lunch programs, and press kits 
for industrial customers. 

The money to pay for the Board’s activities, including the marketing 
program, comes from assessments collected from handlers, based on the 
volume of almonds they handle. However, the Act and the Order provide that 
a handler’s assessment will be reduced, up to a point,’ by the amount that the 


‘A handler may receive credit against his assessment in an amount not to exceed "that 
portion of his assessment designated for marketing promotion including paid advertising." 7 
C.F.R.§ 981.41(c) (1993). For example, for the 1986-87 crop year, the overall assessment was 2.6 
per pound, and the maximum credit was 2.5 per pound. 
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handler spends on authorized advertising? Before a handler can receive 
credit for his marketing promotion expenditures, the Board must determine 
that such expenditures meet the requirements of the creditable advertising 
regulations set forth in 7 C.F.R. § 981.441. 

The Order thus establishes an overall almond marketing program, which 
combines generic almond promotion conducted by the Board with Board- 
approved handler advertising. Beginning in 1984, appellant Saulsbury, which 
strongly opposed this program, refused to pay its annual assessments to the 
Board. In 1986, the United States sought an injunction in federal district 
court, pursuant to 7 U.S.C. § 608a(6), to compel payment of some $300,000 
in assessments which Saulsbury allegedly owed and had not paid to the Board. 
Saulsbury Orchards and Almond Processing, Inc. v. Yeutter, 917 F.2d 1190, 1193 
(9th Cir. 1990). The district court granted summary judgment in favor of the 
government, and ordered Saulsbury to comply with the Order and pay the 
assessments. Jd. The court refused to entertain Saulsbury’s affirmative First 
Amendment defenses because it found that Saulsbury had not exhausted its 
administrative remedies pursuant to 7 U.S.C. § 608c(15)(A). 

In April 1987, Saulsbury, joined by appellants Cal-Almond and Carlson 
Farms, filed an administrative petition, pursuant to 7 U.S.C. § 608c(15)(A), 
challenging numerous parts of the Order (including the almond marketing 
program) for the crop years 1980-87.’ Following a hearing in the summer of 
1989, a USDA administrative law judge ("ALJ") issued a decision on June 22, 
1990, upholding some of appellants’ challenges but rejecting others, including 
the challenge to the marketing program. Both sides appealed the ALJ’s 
decision to the USDA Judicial Officer ("JO"). On January 23, 1991, the JO 
upheld the Order in all respects. 

Meanwhile, Cal-Almond had filed another petition pursuant to 7 U.S.C. 
§ 608c(15)(A), challenging a specific section of the creditable advertising 


The Act provides that handlers may receive credit "for such marketing promotion including 
paid advertising as may be authorized by the [O]rder." 7 U.S.C. § 608c(6)(I) (1988). The Order 
authorizes the Board, with the approval of the Secretary, to provide “for crediting all or any 
portion of a handler’s direct expenditures for marketing promotion including paid advertising, 
that promotes the sale of almonds, almond products, or their uses." 7 C.F.R. § 981.41(c) (1993). 


3Saulsbury, believing that it would suffer irreparable injury if it were forced to exhaust its 
administrative remedies, also filed a complaint in district court, again alleging that the Order was 
unconstitutional. The district court again dismissed the action on the ground that Saulsbury had 
failed to exhaust its administrative remedies. Saulsbury, 917 F.2d at 1193. We affirmed the 
dismissal in Saulsbury. Jd. at 1197. 
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regulations, 7 C.F.R. § 981.441(c)(2), for the crop year 1988. The ALJ upheld 
the challenge, but his decision was reversed by the JO. The two petitions 
were consolidated for cross-motions for summary judgment to the district 
court. On June 3, 1992, the district court issued an order upholding the JO’s 
decisions in their entirety. Appellants appeal this order. 


B. Standard of review. 


We review de novo a district court’s grant of summary judgment. 7. W. 
Electrical Serv., Inc. v. Pacific Elec. Contractors Ass’n, 809 F.2d 626, 629 (9th 
Cir. 1987). We must determine, viewing the evidence in the light most 
favorable to the nonmoving party, whether there are any genuine issues of 
material fact and whether the district court correctly applied the relevant 
substantive law. Tzung v. State Farm Fire and Casualty Co., 873 F.2d 1338, 
1339-40 (9th Cir. 1989). 


C. Discussion. 
1. Infringement on appellants’ First Amendment rights. 


The district court held that the almond marketing program did not even 
implicate, let alone violate, appellants’ First Amendment rights, “because 
plaintiffs are not compelled to advertise.". However, while the Order clearly 
does not compel appellants to advertise, it does compel them to expend a 
certain sum of money every year, on either assessments or creditable 
advertising. Since either alternative burdens appellants’ First Amendment 
rights, these rights are clearly implicated by a program containing both. 

Assume first that the creditable advertising regulations did not exist and 
that handlers paid the full amount of their assessment to the Board. A 
substantial portion of that amount would be used by the Board for the generic 
almond promotion program, which infringes on appellants’ First Amendment 
right to be free from compelled speech and association. See United States v. 
Frame, 885 F.2d 1119 (3d Cir. 1989), cert. denied, 493 U.S. 1094 (1990). 
Frame involved a First Amendment challenge to the Beef Promotion and 
Research Order, 7 C.F.R. §§ 1260.101-.217, promulgated by USDA pursuant 
to the Beef Promotion and Research Act, 7 U.S.C. §§ 2901-11. The Beef 
Promotion Order established a "Cattlemen’s Board," whose goal would be to 
increase beef sales, and authorized it to collect an assessment of $1.00 per 
head of cattle from cattle producers and importers. Jd. at 1122-23. Frame, 
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a cattle breeder and auctioneer, refused to pay the assessment, and, when 
sued by the federal government, asserted that the Beef Promotion Act violated 
his First Amendment rights of free association and free speech. Jd. at 1129. 

The Third Circuit noted first that citizens arguably do not have the right 
to refuse to support financially government programs that involve speech they 
find objectionable. Jd. at 1131. However, the court also found that the 
promotional expression sponsored by the Cattlemen’s Board could not 
properly be characterized as "government speech." 


Both the right to be free from compelled expressive association and the 
right to be free from compelled affirmation of belief presuppose a 
coerced nexus between the individual and the specific expressive 
activity. When the government allocates money from the general tax 
fund to controversial projects or expressive activities, the nexus between 
the message and the individual is attenuated. In contrast, where the 
government requires a publicly identified group to contribute to a fund 
earmarked for the dissemination of a particular message associated 
with that group, the government has directly focused its coercive power 
for expressive purposes . . . This sort of funding scheme [establishes a] 
close nexus between the individual and the message funded. 


Id. at 1132 (citations omitted) (emphasis added). The court found that the 
Beef Promotion Act implicated Frame’s First Amendment rights because it 
resembled other funding schemes that the Supreme Court had held to 
implicate individuals’ First Amendment rights. Jd. at 1132-33, citing Abood 
v. Detroit Bd. of Educ., 431 U.S. 209 (1977) (union-management agency shop 
agreements, which require that every employee pay the union a service charge 
equal in amount to union dues, impinge on employees’ rights to be free from 
compelled affirmation of belief and compelled association for expressive 
purposes) and Wooley v. Maynard, 430 U.S. 705 (1977) (state law requiring 
citizens to bear state slogan, “Live Free or Die," on automobile license plates, 
implicates First Amendment rights because law requires individuals to 
participate in the dissemination of an ideological message). 

The Board’s almond promotion program closely resembles the beef 
promotion program at issue in Frame. In both cases, a "publicly identified 
group" (cattlemen or almond handlers) must contribute money to fund the 
"dissemination of a particular message associated with that group." For the 
same reason that the beef program implicated Frame’s First Amendment right 
to be free from compelled speech and association, then, the Board’s 
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promotional efforts implicate appellants’. 

Assume next that the Order imposed on handlers no assessment or other 
compelled contribution to the Board whatsoever, but only required that they 
spend the equivalent sum every year on advertising that met the requirements 
of 7 C.F.R. § 981.441. Such an Order also would clearly implicate appellants’ 
First Amendment rights, both because it would compel them to speak and 
because it would impose content-based restrictions on that speech. See 
Wooley, 319 U.S. at 633 ("the right of freedom of thought protected by the 
First Amendment against state action includes both the right to speak freely 
and the right to refrain from speaking at all."). 

Thus, both an assessment-only program and an advertising-only program 
would implicate appellants’ First Amendment rights. Because the Order is a 
combination of both, it implicates those rights as well. USDA’s argument that 
the creditable advertising regulations do not implicate those rights because 
they do not "compel" appellants to advertise ignores the fact that if handlers 
do not advertise according to the regulations, they must contribute their 
assessment to the Board,’ which is itself a type of compulsion implicating 
appellants’ First Amendment rights. 


2. Type of Speech restricted. 


Having determined that the almond marketing program implicates 
appellants’ First Amendment rights, we must now select the proper standard 
to evaluate the constitutionality of the program. Appellants claim, and we 
agree, that the program infringes on both their right to free speech and their 
right to free association. The Supreme Court has established different tests 
for each of these. Restrictions on lawful and non-misleading commercial 


‘Handlers may also earn credits by engaging in other promotional activities, such as 
distributing sample packages of almonds to charitable or educational outlets, purchasing 
promotional materials available from the Board, or certain direct mail promotions. 7 C.F.R. § 
981.441(d)(1)(i)-(iii) (1993). The availability of such options does not change the First 
Amendment analysis; they simply represent other types of expressive activity the only alternative 
to which is the compelled assessment. In practice, the "vast majority" of creditable advertising 
expenditures are spent on advertisements and not on these alternatives. 








CAL-ALMOND, INC. v. USDA 839 
52 Agric. Dec. 831 


speech? are evaluated using the three-prong standard of Central Hudson Gas 
& Elec. Corp. v. Public Serv. Comm’n of New York, 447 U.S. 557 (1980). First, 
the asserted government interest behind the restrictions must be "substantial." 
Id. at 566. Second, the restrictions must "directly advance[] the governmental 
interest asserted." Jd. Third, the restrictions must be "not more extensive 
than is necessary to serve that interest." Id. 

Government programs that compel association are evaluated under a more 
stringent standard. The Supreme Court has recognized that "[f]reedom of 
association . . . plainly presupposes a freedom not to associate." Roberts v. 
United States Jaycees, 468 U.S. 609, 623 (1984). See also IDK, Inc. v. Clark 
County, 836 F.2d 1185, 1192 (9th Cir. 1988) ("[t}he first amendment . . . gives 
us the freedom not to assemble with those whose goals we do not share."). 
In Roberts, the Supreme Court held that infringements on the right of free 
association must be "adopted to serve compelling state interests, unrelated to 
the suppression of ideas, that cannot be achieved through means significantly 
less restrictive of associational freedoms." Roberts, 468 U.S. at 623. The 
Frame majority applied this test to the Beef Promotion Act. See Frame, 885 
F.2d at 1134. However, because we hold the almond marketing program 
unconstitutional even under the less stringent Central Hudson standard, we do 
not decide which of these two should apply. See id. at 1146 (Sloviter, J., 
dissenting). 

Appellants contend that their own almond advertising contains a mixture 
of commercial and political speech and is therefore entitled to a higher level 
of protection under Riley v. National Fed’n of Blind, 487 U.S. 781 (1988). 
Riley addressed a First Amendment challenge to a North Carolina 
requirement that professional fundraisers disclose to potential donors, before 
an appeal for funds, the percentage of charitable contributions collected 
during the previous twelve months that were actually turned over to charity. 
Id. at 795. The Supreme Court found the regulation unconstitutional under 
strict scrutiny. Jd. at 798. The Court applied strict scrutiny because although 
the speech at issue was arguably commercial, and thus subject to a more 
deferential standard of review, "the speech [does not] retain[] its commercial 
character when it is inextricably intertwined with otherwise fully protected 


*"Commercial speech" is that which "propose[s] a commercial transaction." Posadas de Puerto 
Rico Assoc. v. Tourism Co. of Puerto Rico, 478 U.S. 328, 340 (1986) (quotation omitted). All of 
the promotional efforts undertaken by the Board, whether directly (through its own activities) 
of indirectly (through the inducements of the creditable advertising regulations), are aimed at 
increasing almond sales. The program therefore deals with commercial speech. 
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speech" - in that case, charitable solicitation. Jd. at 796 (emphasis added). 
In the present case, however, the commercial speech, although arguably 
"compelled," is not inextricably intertwined with higher-value noncommercial 
speech. Appellants’ political appeals are not essential components of their 
advertisements. “[A]dvertising which links a product to a current public 
debate is not thereby entitled to the constitutional protection afforded 
noncommercial speech." Zauderer, 471 U.S. at 637 n.7 (quotation omitted). 
Thus, the Riley rationale for applying strict scrutiny is not present here. 


3. Application of the Central Hudson test. 


Once again, for the almond marketing program to be constitutional, (a) 
the asserted government interest behind it must be "substantial," (b) the 
program must “directly advance" that interest, and (c) the program must not 
be more extensive than necessary to serve that interest. Central Hudson, 447 
U.S. at 556. USDA has the burden of justifying the program by presenting 
evidence sufficient to satisfy these requirements. Edenfield v. Fane, 113 S. Ct. 
1792, 1800 (1993). 


(a) Substantial government interest. 


We “must identify with care the interests the State itself asserts." 
Edenfield, 113 S. Ct. at 1798. USDA claims that the government has a 
“compelling and important interest in promoting the consumption of almonds" 
in order to "provide for greater stability in the products of agriculture" and 
“protect the income of farmers." Brief for the Appellee at 32. The Act itself 
states that the purpose of the creditable advertising program is to “assist, 
improve, or promote the marketing, distribution, and consumption of 
[almonds]." 7 U.S.C. § 608c(6)(I) (1988). See also 36 Fed. Reg. 20,887, 
20,888 (1971) (the program will "provide an additional method of stimulating 
almond consumption"); 35 Fed. Reg. 7428, 7432 (1970) (the program will 
provide the “opportunity to stimulate the demand for almonds"). We agree 
that stimulating the demand for almonds in order to enhance returns to 
almond producers and stabilize the health of the almond industry is a 
substantial state interest. See Frame, 885 F.2d at 1134 (government has a 
compelling interest in "maintaining and expanding beef markets" in order to 
“prevent{] further decay of an already deteriorating beef industry). 
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(b) Direct advancement of the interest. 


Next, USDA must show that the program “directly advances the 
governmental interest asserted." Central Hudson, 447 US. at 566. "[T]he 
regulation[s] may not be sustained if [they] provide [ ] only ineffective or 
remote support for the government’s purpose." Jd. at 564. Furthermore, we 
may not simply defer to legislative and executive judgment on this question; 
we must determine ourselves whether the program directly advances USDA’s 
asserted interests. City Council v. Taxpayers for Vincent, 466 U.S. 789, 803 
n.22 (1984). We apply this test first to the creditable advertising regulations 
specifically, and then to the overall almond promotion program. 

Because the Order forces each handler to fund Board promotional efforts 
with every assessment dollar not spent on creditable advertising, USDA must 
show both that the advertising for which credit is granted is better at selling 
almonds than the Board’s own efforts and that the advertising for which credit 
is denied is worse at selling almonds than the Board’s own efforts. As a 
starting point for our analysis, therefore, we must determine how effective the 
Board’s own almond promotion efforts are. USDA has presented little solid 
evidence on this question. The following exchange, which occurred at the 
hearing before the ALJ between counsel for Cal-Almond and Skip Hubbard, 
Chairman of the Board’s Public Relations and Advertising Committee, is 
highly instructive: 


Q: [H]as the Public Relations and Advertising Committee since you 
have been chairman, ever hired somebody to analyze whether or not 
the creditable advertising rules and the assessment amount spent on 
advertising, have caused more sales of almonds? 

A: It has not been-we have not ha[d] a survey conducted. 

Q: So would it be safe to say that you don’t have any empirical data 
as to whether or not the advertising assessments have assisted in the . 
. . sale and consumption of almonds? 

A: No study has been made on that. 

Q: Has any study been made as to whether or not certain provisions 
of section 981.441 have created more sales than other provisions? 

A: We have not commissioned any study for that. [... ] 

Q: [....] Has the Almond Board, the Public Relations and 
Advertising Committee, ever made a determination as to whether or 
not the advertising itself, or the promotion itself, done by the Board 
has increased grower returns? 
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A: The Committee believes that the promotional activities are 
beneficial to grower returns. 

Q: [...] Has any study been conducted? 

A: No. 


Transcript of 1/25/90 hearing before USDA ALJ Hunt at 158-60.° Because 
USDA has presented little or no evidence regarding the effectiveness of the 
Board’s promotional efforts, it cannot show that the creditable advertising 
regulations “directly advance" the government’s interest in increased almond 
sales by enhancing the effectiveness of those efforts.’ See Edenfield, 113 S. 
Ct. at 1800 (Florida Board of Accountancy fails to justify ban on personal 
solicitation of prospective business clients by accountants when it provides no 
studies or anecdotal evidence suggesting that such solicitation creates the 
asserted dangers of fraud, overreaching, or compromised independence). 

In fact, most of the evidence in the record indicates that the regulations 
hinder the handlers’ efforts to increase sales and returns to growers. For 
example, most of appellant Saulsbury’s sales were to cereal companies, but 
Saulsbury could not receive credit for advertising the cereals containing its 
almonds because the regulations deny credit for products that do not contain 
at least 50 percent raw shelled almonds by weight and do not display the 
handler’s brand. See 7 C.F.R. § 981.441(c)(3)(iv). When a chain of mini- 
markets in the Boise, Idaho area agreed to carry Saulsbury almonds, Saulsbury 
could not receive credit for advertisements directing consumers to those stores 
because the regulations deny credit for advertisements directing consumers to 
retail outlets not "operated" by a handler. See 7 C.F.R. § 981.441(c)(5)(iii). 
Because of these restrictions, Saulsbury estimated that every dollar spent on 


Roger Baccigaluppi, the president and chief executive officer of Blue Diamond, testified 
that a professor at the University of California-Davis had conducted a study whose results 
demonstrated that the advertising program had been successful in increasing grower returns. 
However, this study is not part of the record. 


7USDA asserts that creditable advertising may "reasonably be expected to increase the sale 
of almonds," Brief for the Appellee at 31, and cites to the rule-making records underlying the 
regulations to support its assertion. However, these records address only minor amendments 
to the regulations made during the past decade, and not to the initial adoption of the bulk of 
the regulations, including the most restrictive ones. See, e.g., 49 Fed. Reg. 19,978 (May 10, 1984) 
(increasing the amount of credit handlers receive for advertising almond butter); 50 Fed. Reg. 
13,427 (April 23, 1987) (allowing credit for the cost of purchasing mailing lists, envelopes and 
postage used in mail order promotions). 
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creditable advertising returned less than fifty cents in sales. 

Cal-Almond’s experience with the regulations was similarly disappointing. 
Cal-Almond exports approximately 90 percent of its almonds for use as 
ingredient items, and nearly all of the almonds it sells domestically are used 
in ice cream. However, like Saulsbury and cereal, Cal-Almond cannot obtain 
credit for advertising this ice cream because the regulations forbid it. The 
only creditable advertising of any use to Cal-Almond is that promoting its mail 
order business, which is not a profitable undertaking. Overall, the evidence 
indicates that the regulations hinder, rather than help, appellants’ efforts to 
sell their almonds. 

Finally, there is no evidence that the regulations stimulate additional or 
more effective advertising from other handlers. Blue Diamond is by far the 
largest handler and overwhelmingly dominates the retail market;’ to "directly 
advance" the government interest in increasing almond sales, the regulations 
would have to give Blue Diamond an incentive to advertise more. The record 
indicates, however, that they do not. Roger Baccigaluppi, the president and 
chief executive officer of Blue Diamond, testified that Blue Diamond would 
"probably" continue to spend just as much money advertising even if the 
regulations did not exist. Walter Payne, Blue Diamond’s vice president for 
sales, marketing and distribution, testified that Blue Diamond would advertise 
the same amount and in the same manner in the absence of the regulations. 

In sum, the record indicates that the regulations do not stimulate 
additional or more effective advertising from Blue Diamond. Appellants have 
presented evidence showing that the regulations hinder their own marketing 
efforts, and USDA has presented no evidence that the regulations assist the 
efforts of other handlers. Therefore, we hold that the regulations do not 
"directly advance" the government’s asserted interest in increased almond sales 
and are therefore an unconstitutional restriction on appellants’ First 
amendment rights. 

Whether the entire assessment-funded almond promotion program 
"directly advances" the governmental interests in increased almond sales and 
returns to growers is a more difficult question. The Supreme Court assumes 
as a matter of law that advertising increases consumption of the product or 


®For example, in 1987 Cal-Almond spent nearly $300,000 advertising the business but its 
gross mail order sales were less than $100,000. 


°As of July 1987, Blue Diamond had a 92 percent share of almonds sold in grocery stores. 
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service being advertised. See Posadas de Puerto Rico Assoc. v. Tourism Co. 
of Puerto Rico, 478 U.S. 328, 342 (1986) ("[w]e think [that] the legislature’s 
belief [that advertising of casino gambling would serve to increase the demand 
for the product advertised] is a reasonable one"); Central Hudson, 447 US. at 
569 ("[t]here is an immediate connection between advertising and demand for 
electricity"). Therefore, we may reasonably assume that the Board’s 
promotional efforts have some positive effect on almond demand (although, 
as noted above, the Board does not know how significant the effect is). 

However, because these efforts are funded with money that handlers would 
presumably have spent on their own advertising, we cannot compare the 
Board’s program with a no-advertising situation; we must compare it to a 
situation where handlers spent their assessments on their own marketing. 
USDA has presented no evidence tending to show that the generic Board 
promotion financed by that money sells almonds more effectively than the 
specific, targeted marketing efforts of individual handlers.'° We agree with 
appellants’ argument that each handler knows best how to sell his own 
almonds; we are unwilling to presume, in the absence of hard evidence to the 
contrary, that a government agency is better at marketing than an individual 
businessperson. The USDA has failed to meet its burden of showing that the 
overall almond marketing program “directly advances" its stated goals of 
selling more almonds and increasing returns to producers.” 


(c) Not more extensive than necessary. 


USDA must prove that the regulations are no more extensive than 
necessary to serve the interest of increasing almond sales. The Supreme 
Court held in Fox that this standard is not a strict as a “least restrictive means" 


Once again, appellants have presented evidence to the contrary. Cloyd Angle, the 
president of Cal-Almond, testified that the best way for him to sell almonds is to bring potential 
customers to his plant and show them the cleanliness and efficiency of his processing facilities. 
Spending money on generic Board promotions does not help him do this. 


"The Frame majority held that mandatory assessments to the Cattlemen’s Board advanced 
the goals of the Beef Promotion Act because they "prevent[ed] free riders from receiving the 
benefits of the promotion and research program without sharing the cost." Frame, 885 F.2d at 
1135. USDA could make a similar argument here (although it has not). Such a conclusion, 
however, presumes that the promotion itself advances the goals of the Act, a presumption that 
we have rejected. 
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test: 


What our decisions require is a fit between the legislature’s ends and 
the means chosen to accomplish those ends - a fit that is not 
necessarily perfect, but reasonable; that represents not necessarily the 
single best disposition but one whose scope is in proportion to the 
interest served; that employs not necessarily the least restrictive means 
but . . . a means narrowly tailored to achieve the desired objective. 


Fox, 492 U.S. at 480. 

USDA asserts that "[a]lthough it is possible that some forms of advertising, 
though ineligible for credit, might also increase the sale of almonds, the 
regulations reflect a reasonable judgement that the Board will make better use 
of those monies in its market promotion programs." However, once again, 
USDA offers no evidence in support of this "reasonable judgment." It 
certainly seems reasonable to assume that the advertisements for which credit 
is explicitly permitted - generic advertisements, expenditures for 
advertisements announcing future promotion activities, and _ in-store 
supermarket advertisements - will increase almond sales. However, USDA 
offers no justifications for the restrictions that deny credit for certain 
advertisements: ads promoting more than two complementary branded 
products (§ 981.441(c)(5)(i)), ads promoting a product that also has 
"competing nuts" (§ 981.441(c)(5)(ii)), or ads promoting retail stores not 
owned by handlers (§ 981.441(c)(5)(iii)). It is true that the fit between means 
and ends need not be perfect, but there seems to be no logical justification for 
these types of restrictions other than the restrictions are designed to benefit 
Blue Diamond, who overwhelmingly dominates the retail almond market, at 
the expense of smaller handlers such as appellants, who sell primarily to 
ingredient manufacturers. This court has interpreted Fox as holding that 
"restrictions which disregard far less restrictive and more precise means are 
not narrowly tailored." Project 80’s, Inc. v. City of Pocatello, 942 F.2d 635, 638 
(9th Cir. 1991). The creditable advertising regulations disregard such means, 
and therefore are more extensive than necessary to serve the interest of 
increasing almond sales. As the USDA has failed to present sufficient 
evidence to satisfy the requirements of the Central Hudson test, the Almond 
Marketing Program violates appellants First Amendment rights. 
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II. THE ASSESSMENT IMPOSITION PROCEDURES 
A. Facts and proceedings below. 


As noted above, the funds required to finance the Board’s activities are 
generated through assessments authorized by the Act. The Order specifically 
provides that the assessment shall be "such rate per pound of almonds .. . 
received by [the handler] for his own account .. . as the Secretary finds is 
necessary to provide funds to meet the authorized [Board expenses and the 
operating reserve requirements." 7 C.F.R. § 981.81(a) (1993). 

For the crop years 1980 through 1986, USDA issued final rules containing 
budget estimates and assessment rates without first publishing a proposed rule 
and requesting comments. Appellants contend that this procedure violated the 
rule making requirements of the Administrative Procedure Act (APA), which 
requires "[g]eneral notice of proposed rule making . . . unless persons subject 
thereto are named and either personally served or otherwise have actual 
notice thereof." 5 U.S.C. § 553(b) (1988) (the "notice" requirement). The 
agency is also required to give “interested persons an opportunity to 
participate in the rule making" (the "comment" requirement) and "“[a]fter 
consideration of the relevant matter presented . . . incorporate in the rules 
adopted a concise general statement of their basis and purpose." 5 U.S.C. § 
553(c) (1988). In addition to the time required for the notice-and-comment 
procedure, an additional thirty days must pass between the time the final rule 
is passed and the time it takes effect. 5 U.S.C. § 553(d) (1988). 

Following appellants’ administrative challenges to the assessment 
imposition procedure,” the ALJ found that notice and comment pursuant to 
the APA should have been allowed. The JO disagreed and ruled that "good 
cause" existed for dispensing with notice and comment because the Secretary 
had discretion to authorize such expenses as were reasonable and likely to be 
incurred and because arriving at the assessment rate was a ministerial and 
mechanical calculation. The district court agreed with the JO. 


12 Outlined in section I.A. above. 


re 
ly 
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B. Discussion. 
1. Notice and comment. 


We review de novo "the district court’s determinations on issues of 
statutory interpretation, including the scope of the notice-and-comment and 
publication requirements imposed by the APA." Mada-Luna v. Fitzpatrick, 813 
F.2d 1006, 1011 (9th Cir. 1987). We hold that although the assessments are 
"rules" subject to the notice-and-comment requirement of the APA, the 
Secretary’s failure to give notice and request comments was harmless. 

The APA defines a "rule" as 


the whole or a part of an agency statement of general or particular 
applicability and future effect designed to implement, interpret, or 
prescribe law or policy or describing the organization, procedure, or 
practice requirements of an agency and includes the approval or 
prescription for the future of rates. 


5 U.S.C. § 551(4) (1988) (emphasis added). We agree with appellants that 
establishing an assessment is a "prescription for the future of rates.". The 
Order itself defines the assessment as a "rate per pound of almonds." 7 
C.F.R. § 981.81(a) (1993). USDA’s argument that the assessment procedure 
is not a rule because it is simply the mechanical result of the Secretary’s 
approving an agency’s budget fails under the D.C. Circuit’s opinion in 
Batterton v. Marshall, 648 F.2d 694 (D.C. Cir. 1980). There, the court held 
that the exemption for budgetary approval does not apply "where the agency 
action trenches on substantial private rights and interests." Jd. at 708 
(footnote omitted). Because the assessment rate directly affects the financial 
interests of appellants and other almond handlers, it is not exempt from the 
notice-and-comment requirements of the APA. 

The district court held that the Secretary’s failure to follow the notice-and- 
comment procedure was excused by the "good cause" exception to the APA, 
which excuses such failure "when the agency for good cause finds (and 
incorporates the finding and a brief statement of reasons thereof in the rules 
issued) that notice and public procedure thereon are impracticable, 
unnecessary, or contrary to the public interest." 5 U.S.C. § 553(b)(B) (1988) 
(emphasis added). The announcement accompanying the rules provided the 
following justification for dispensing with the notice-and-comment procedure: 
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To enable the Board to meet crop year obligations, approval of the 
expenses and assessment rate is necessary without delay. Handlers and 
other interested persons were given an opportunity to submit 
information and views on the expense and assessment rate at an open 
meeting of the Board. To effectuate the declared purposes of the [A]ct 
it is necessary to make these provisions effective as specified. 


45 Fed. Reg. 56,794 (1980). USDA contends that since the Board’s annual 
harvest forecast and proposed budget both depend on crop projections for 
that year, the formulation of a recommended budget and assessment rate 
cannot be accomplished early enough to allow for both notice and comment 
and the postponement of the effective date of the rule until 30 days after 
publication, as required by the APA.” 

We disagree, based on our opinion in Riverbend Farms Inc. v. Madigan, 
958 F.2d 1479 (9th Cir.), cert. denied, 113 S. Ct. 598 (1992). In Riverbend 
Farms, handlers of navel oranges challenged the procedure used by the 
Secretary to set weekly volume restrictions on the marketing of the oranges. 
We first noted that 


the good cause exception goes only as far as its name implies: It 
authorizes departure from the APA’s requirements only when 
compliance would interfere with the agency’s ability to carry out its 
mission. The agency thus must minimize conflict with the APA by 
complying with those APA requirements it is capable of complying 
with. 


Id. at 1485. We then held that even though the volume-setting meetings were 
conducted weekly, the Secretary had no reason not to give notice of them (by 
means of publication in the Federal Register) or allow written comments 
before promulgating weekly volume restrictions. Jd. at 1486. Because we 
found no reason in Riverbend Farms to depart from the notice-and-comment 
procedure for weekly meetings and rules, we can discern no good cause here 
for the Secretary’s failure to follow the procedure for annual meetings and 
rules. 


'3 The Board recommended assessment rates at the annual July meeting. However, in the 
years from 1980 to 1986, the earliest the Secretary issued the final rule was August 26 in 1980, 
and the latest was October 19 in 1982. 
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We also cannot find good cause for the failure to wait thirty days before 
allowing the rule to take effect. In Riverbend Farms, we noted two reasons for 
the waiting period: it gives affected parties time to adjust their behavior 
before the final rule takes effect, and it usually causes no harm. /d. at 1485. 
These reasons apply to the almonds context. From 1980 to 1986, delaying the 
effective date of the rules by thirty days would have caused no harm, because 
the Secretary always waited at least thirty days before adopting a final rule 
anyway. Furthermore, the thirty days would have given handlers an 
opportunity to estimate their future costs and prices before the rule went into 
effect. Therefore, we can see no reason not to follow this requirement, and 
hold that the Secretary has failed to provide good cause for his failure to 
follow the procedure mandated by the APA. 

However, we find this failure to be harmless. "We have held that the 
failure to provide notice and comment is harmless only where the agency’s 
mistake ‘clearly had no bearing on the procedure used or the substance of 
decision reached”. Riverbend Farms, 958 F.2d at 1487 (quoting Sagebrush 
Rebellion, Inc. v. Hodel, 790 F.2d 760, 764-65 (9th Cir. 1986)). Our harmless 
error analysis "must therefore focus on the process as well as the result." Jd. 
(emphasis added). In Riverbend Farms, we ultimately concluded that the 
Secretary's failure to comply with the APA’s notice-and-comment 
requirements in promulgating the weekly navel orange volume restrictions was 
harmless because the handlers knew that there would be meetings every 
Tuesday, that proposed restrictions would be contained in a position paper 
issued prior to the meetings, and that the meetings would provide the 
opportunity for public comment. Therefore, the handlers were not prejudiced 
by the Secretary’s failure to follow the notice and comment procedure, and the 
error was harmless. Jd. at 1488. 

The Secretary’s error in the instant case is harmless for the same reasons. 
The Board holds open meetings in July of each year to gather information 
relevant to estimating its budget and the resulting assessment rate. During 
these meetings, the Board receives comments and testimony from any and all 
interested parties. After deciding on its recommendations, the Board directly 
notifies each almond handler of the proposed assessment rate. The Board 
then submits its recommendations to the Secretary for approval; from 1980 to 
1986, the assessment rate set by the Secretary in the final rule was the same 
as the rate that had been recommended by the Board. Therefore, under 
Riverbend Farms, any error made by the Secretary in not following the notice 
and comment procedure was harmless. 
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2. Validity of allegedly "retroactive" assessments. 


From 1980 to 1986, the final rules establishing the annual assessments were 
not issued by the Secretary until at least several weeks after the beginning of 
the crop year. However, appellants had by that time already received a 
significant quantity of almonds, and the assessments were applied to those 
almonds as well. Appellants claim that doing so transformed the assessments 
into impermissible "retroactive" rules. 

The Supreme Court has noted that administrative rules must be statements 
that have legal consequences only for the future. Bowen v. Georgetown Univ. 
Hosp., 488 U.S. 204, 217 (1988) (Scalia, J., concurring). "Retroactive" rules - 
those that alter the past legal status of past actions - are “not favored in the 
law." Id at 208. However, they are permitted if the power to promulgate 
them "is conveyed by Congress in express terms." Jd. (emphasis added). 

We agree with the district court that even if the assessments are 
retroactive rules, Congress expressly granted the Secretary the power to 
promulgate them. The Act provides that handlers shall pay assessments for 
such expenses “as the Secretary may find are reasonable and are likely to be 
incurred by such authority or agency, during any period specified by him." 7 
U.S.C. § 610(b)(2)(ii) (1988). Since the Order specifies the crop year to be 
the relevant period, the Secretary may impose the assessment on all almonds 
received during that time. As the district court pointed out, 


[t]he statutory language of Section 610(b)(2)(ii) mandates that each 
handler’s pro rata share of the Almond Board’s expenses must be 
based on the volume of all of the commodity covered by the marketing 
order. The focus of the statute is on the expenses likely to be incurred 
... during any period specified by [the Secretary.] 


The period specified by the Secretary is the crop year July 1 through June 30. 
Therefore, the statute requires a handler to share pro rata in any expenses 
likely to be incurred by the Almond Board during a crop year. 

We hold that even if the assessment rules are "retroactive," they are 
permissible because they were authorized by Congress in the Act. 


3. Statement of basis and purpose. 


Appellants contend that the final 1980-1986 assessment rules failed to 
comply with the substantive requirements of the APA because they did not 
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include a "general statement of their basis and purpose" as required by 5 
US.C. § 553(c). However, regulations with no statement of basis and purpose 
have been upheld where the basis and purpose was considered obvious. See 
Citizens to Save Spencer County v. E.P.A., 600 F.2d 844, 884 (D.C. Cir. 1979). 
This is just such a case. The "purpose" of the assessment is clearly to fund the 
Board’s operations, and the "basis" of the rate is the mechanical application 
of the statutory formula. Because the basis and purpose of the assessment 
rate are obvious, no express statement was necessary to comply with the APA. 


Ill. THE RESERVE REQUIREMENTS 
A. Facts and proceedings below. 


The reserve requirement is the mechanism the Board uses to regulate the 
volume of almonds entering the market, pursuant to the Act’s goals of 
protecting almond prices and maintaining an orderly flow of almonds to 
market. 7 U.S.C. § 608c(A),(C) (1988). Every year, the Board recommends 
to the Secretary what percentage of the total almond crop should be "salable" 
and what percentage should be held in "reserve" by handlers. 7 C.F.R. § 
981.49 (1993). Handlers may only sell the salable percentage of almonds they 
receive; they must withhold from marketing an amount equal to the reserve 
percentage. 7 C.F.R. § 981.50 (1993). The Secretary designates the final 
percentage based on the Board’s recommendation and "any other available 
information." 7 C.F.R. § 981.47 (1993). 

The almond crop year begins on July 1 and ends June 30. 7 C.F.R. § 
981.19 (1993). For the 1988 crop year, the Board recommended a 25 percent 
reserve requirement on July 20, 1988; the Secretary issued a proposed rule 
incorporating this recommendation on September 16, 1988, allowing 15 days 
for comment; and issued the final rule establishing the 25 percent reserve 
requirement on January 25, 1989. For the 1990-91 crop year, the Board 
recommended a 35 percent reserve requirement; the Secretary issued a 
proposed rule on August 20, 1990, with the same 15-day comment period; and 
the Secretary issued the final rule on September 21, 1990. 

Appellants Cal-Almond, Gourmet Packing, and Gold Hills filed 
administrative petitions, pursuant to 7 U.S.C. § 608c(15)(a), challenging the 
lawfulness of the procedures used by the Secretary to establish the 25 percent 
reserve requirement for the 1988-89 crop year; the validity of certain actions 
that the Board and Secretary require handlers to take to comply with the 
reserve requirement; and the validity of Secretary’s imposing assessments on 
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reserve almonds. After consolidation, the ALJ rejected most of the 
challenges, but held that the 1988-89 reserve and assessment rules were 
invalidly retroactive. On appeal, the JO upheld the Secretary’s actions in all 
respects and the district court did the same. 

Appellants Cal-Almond and Gold Hills had also filed an administrative 
petition challenging various USDA actions under the Order for the crop year 
1990-91. The ALJ rejected their challenges and JO affirmed. After appellants 
filed suit in district court, the parties stipulated that the district court should 
grant summary judgment for USDA without prejudice to appellants’ right to 
appeal, which the district court did. Appellants appeal both judgments. 


B. Discussion. 
1. Lawfulness of 1989-90 and 1990-91 reserve obligation rules. 
(a) Retroactivity. 


Appellants claim that the 1988-89 and 1990-91 reserve obligation rules 
were unauthorized retroactive rules. We hold that even if the rules were 
retroactive, they were expressly authorized by Congress and were therefore 
valid. Georgetown Univ. Hosp. 488 U.S. at 208. The Act provides that 
marketing orders may contain terms 


[a]llotting, or providing methods for allotting, the amount of [a] 
commodity . . . which each handler may market . . . under a uniform 
rule based upon the amounts which each such handler has available for 
current shipment, or upon the amounts shipped by each such handler 
in such prior period as the Secretary determines to be representative, 
or both, to the end that the total quantity of such commodity . . . to be 
marketed . . . during any specified period or periods shall be equitably 
apportioned among all of the handlers thereof. 


7 US.C. § 608c(6)(C) (1988). The focus of the statute is on the total quantity 
of almonds to be marketed during any period specified by the Secretary - in 
this case, the July 1-June 30 crop year. The statute requires the total quantity 
of almonds salable during this period to be allotted "equitably" among the 
handlers. To do so, the Secretary has to take into account almonds shipped 
between the beginning of the crop year and the issuance of the final reserve 
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rule. Thus, the reserve obligation rules, even if retroactive, are authorized by 
the Act. 


(b) Arbitrariness. 


We may set aside an agency’s decision if it was “arbitrary, capricious, an 
abuse of discretion, or otherwise not in accordance with law." Citizens for 
Clean Air v. E.P.A., 959 F.2d 839, 844 (9th Cir. 1992) (quotation omitted). 
Appellants contend that the final 1988-89 reserve obligation rule was arbitrary 
and capricious because it was issued after undue delay. The Board 
recommended the 25 percent reserve obligation on July 20, 1988. The 
Secretary issued a proposed rule on September 16, 1988, but did not issue a 
final rule until January 25, 1989, over four months later, and seven months 
into the crop year. According to appellants, the most active times for almond 
sales are in late summer and early fall; consequently, appellants argue, it was 
arbitrary and capricious for the Secretary to have waited until well after this 
time had passed to issue a final reserve obligation rule. 

However, appellants have cited no cases, and we have found none, holding 
that an agency’s delay in issuing a rule makes the rule itself arbitrary or 
capricious. Therefore, although the delay was certainly unfortunate and 
should be avoided in the future, it was not arbitrary or capricious. 

Appellants also contend that the 1988-89 and 1990-91 reserve obligation 
rules were arbitrary an capricious because they did not include a sufficient 
statement of basis and purpose as required by 5 U.S.C. § 553(c). We 
disagree. In the 1988-89 rule, USDA set out its calculations of supply and 
demand for California almonds and explained why a 25 percent reserve 
obligation was necessary: 


While this rule may restrict the amount of almonds which handlers may 
sell in normal domestic and expert markets, the salable and reserve 
percentages are needed to lessen the impact of the projected 
oversupply situation facing the industry and to promote stronger 
marketing conditions, thus avoiding unreasonable fluctuations in prices 


“The cases cited by appellants address the adequacy of agency explanations of the contents 
of their rules, not the delays in promulgating them. See, e.g., North Germany Area Council v. 
Federal Labor Relations Auth., 805 F.2d 1044 (D.C. Cir. 1986); Celcom Communications Corp. 
v. F.C.C., 789 F.2d 67 (D.C. Cir. 1986). 
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and supplies and improving grower returns. The reserve percentage is 
designed to reduce the oversupply situation in the industry in the 1988- 
89 crop year by holding off the market a percentage of the available 
almonds that could be added to an already fully supplied market. If 
the reserve were zero and all available California almonds were salable, 
almond prices, in a market which already has record supplies on hand, 
would be expected to drop in both domestic and foreign markets. 
Thus, the Board’s recommendation for a 25 percent reserve is designed 
to effectuate the purposes of the Act by avoiding unreasonable 
fluctuations in supplies and prices. 


54 Fed. Reg. 3584 (1989). A similar statement was included for the 1990-91 
reserve obligation rules. See 55 Fed. Reg. 38,793, 38,794 (1990). Both 
statements explain the rules’ basis (almond supply and demand estimates) and 
purpose (avoiding unreasonable fluctuations in supplies and prices). 

Furthermore, USDA addressed the primary comments on the proposed 
reserve obligations that were made during the 15-day notice and comment 
period, such as objections to the crop size estimates, demand estimates, and 
reserve obligation size. See 54 Fed. Reg. 3584, 3585-87 (1989); 55 Fed. Reg. 
38,793, 38,794-97 (1990). ° The rules thus satisfied the requirement that 
they "indicate the major issues of policy that were raised in the proceedings 
and explain why the agency decided to respond to these issues as it did." 
Independent United States Tanker Owners Comm. v. Dole, 809 F.2d 847, 852 
(D.C. Cir.), cert. denied, 484 U.S. 819 (1987). 

Finally, appellants claim that the reserve obligation rules were arbitrary 
and capricious because USDA did not follow the dictates of Departmental 


'SThe following example is illustrative: 


Many commenters who opposed the 35 percent reserve indicated that there is an over 
production of California almonds and that holding almonds in reserve this year will add 
to the surplus in following years. Over the past decade, however, annual markctable 
production has failed to meet trade demand needs for the 1983-84, 1985-86, 1986-87, and 
1989-90 crop years. Given the wide swings in production from year to year which 
characterize the almond industry, it is possible that the 1991 crop could fall short of 
1991-92 trade demand needs. If early projections of the 1991 crop indicate that this 
would likely be the case, an appropriate quantity of 1990-91 crop year reserve almonds 
would be released to the salable category to augment 1991-92 crop year supplies. 


55 Fed. Reg. 38,793, 38,794 (1990). 
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Regulation (DR) 1512-1 in promulgating them. We have no authority to 
review appellants’ challenge, because section 1 of DR 1512-1 states that "[t]his 
directive . . . is not intended to create any right or benefit substantive or 
procedural, enforceable at law by a party against the Department, its agencies, 
its officers or employees or any other person." See Michigan v. Thomas, 805 
F.2d 176, 187 (6th Cir. 1986) (this language evinces “clear and unequivocal 
intent that agency compliance with Executive Order 12,291 not be subject to 
judicial review’). 


2. 1990-91 agency agreements for reserve almond disposition. 


A handler has two alternatives for disposing of reserve almonds. First, the 
handler may turn them over to the Board, which has the "power and authority 
to sell or dispose of any and all reserve almonds withheld upon the best terms 
and at the highest return obtainable." 7 C.F.R. § 981.66(a) (1993). The 
Board then distributes the proceeds from such disposition to the handlers on 
a pro rata basis. 7 C.F.R. § 981.66(g) (1993). Alternatively, the handler may 
obtain authorization from the Board to act as the Board’s agent in disposing 
of the reserve; all agents so authorized must sign agency agreements with the 
Board which contain "such reasonable terms and conditions, including 
inspection and certification requirements, as the Board may specify". 7 C.F.R. 
§ 981.67 (1993). 

The agency agreements for the crop year 1990-91 contained a provision 
stating: "If established by the Secretary, minimum prices will apply to reserve 
almonds diverted to eligible outlets .... Agents will be notified of any such 
minimum price schedule established.". Appellants contend that because the 
agency agreements include this provision, they violate both the Act and the 
APA. 


(a) Agency agreements and the Act. 
Appellants claim that the minimum price provision violates the Act 


because the Act forbids the fixing of prices with respect to almonds. This is 
incorrect; the Act is silent regarding whether agricultural marketing orders 
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may set the prices that handlers receive from their customers. ° The Act 
does state that almond marketing orders may provide for the establishment 
of reserve pools of almonds and provide "for the equitable distribution of the 
net return derived from the sale thereof among the persons beneficially 
interested therein." 7 U.S.C. § 608c(6)(E) (1988). The Almond Marketing 
Order further provides that "[t]he Board shall have power and authority to sell 
or dispose of any and all reserve almonds withheld upon the best terms and 
at the highest return obtainable." 7 C.F.R. 981.66(a) (1993) (emphasis added). 
Because including minimum price provisions in agency agreements is 
consistent with this mandate, we hold that the agreements do not violate the 
Act. 


(b) Agency agreements and the APA. 


Appellants contend that the minimum price provision was an “additional 
regulation" requiring the Secretary to follow the APA’s notice-and-comment 
procedure before adopting the agency agreements. '’ Appellants cite 
American Hosp. Ass’n v. Bowen, 834 F.2d 1037 (D.C. Cir. 1987), in support of 
their argument. In American Hosp. Ass’n, the D.C. Circuit addressed the 
issue of whether the Department of Health and Human Services (HHS) had 
to subject certain of its contracts to APA notice and comment. As part of the 
Medicare program, HHS was required to contract with "peer review 
organizations" (PROs), private organizations of doctors that would monitor 
the professional activities of Medicare service providers in their areas. Jd. at 
1041. Congress granted HHS great discretion to contract with each PRO as 
it saw fit, in order to tailor the service review process to local needs. Jd. at 
1053. The statute provided specifically that 


16, ppellants quote our observation in Pescosolido v. Block, 765 F.2d 827 (9th Cir. 1985), that 
“the Secretary is not empowered to fix prices for any [commodities other than milk] covered by 
the Act." Id. at 30. Pescosolido is inapplicable to the present case because it dealt with the prices 
that handlers pay to producers, not the prices that handlers receive from their customers. 


‘7 Agency agreements are contracts, and the APA does not apply to matters "relating to 
agency management or personnel or to public property, loans, grants, benefit, or contracts." 5 
U.S.C. § 553(a)(2) (1988) (emphasis added). In 1971, however, USDA promulgated a regulation 
making the APA’s procedural requirements applicable to all of its rule making relating to 
contracts. 36 Fed Reg. 13,804 (1971). 
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Contracting authority of the Secretary under this section may be 
carried out without regard to any provision of law relating to the 
making, performance, amendment or modification of contracts of the 
United States as the Secretary may determine to be inconsistent with 
the proposes of this part. 


Id. (quoting 42 U.S.C. § 1320c-2(e)). The D.C. Circuit held that this statutory 
language exempted HHS only from "the vast corpus of laws establishing rules 
regarding the procurement of contracts from the government," and did not 
exempt HHS from the "general restraints" of the APA. Jd. at 1054. More 
specifically, the language did not "restor[e] a broad exemption from all APA 
requirements that would allow HHS on its own to modify vitally important 
provisions of peer review." Id. The court found that since Congress had 
granted HHS very broad discretion to implement the peer review program 
through individualized contracts with PROs, the danger of HHS’ "legislating" 
the program through contractual terms was too high unless those terms were 
subject to APA notice and comment. Jd. The court concluded that “any 
contract provisions that are legislative are subject § 553’s notice and comment 
requirements." Jd. (emphasis added). 

We find the agency agreements to be distinguishable from the PRO 
agreements at issue in American Hosp. Ass’n. There, the central mechanism 
for implementing the entire peer review program was the PRO contracts, 
because Congress had mandated that HHS enter into such a contract with a 
PRO in each area. Thus, there was a real danger that HHS would assume 
the role of unelected legislative body and promulgate statutory law under the 
guise of PRO contract terms. Here, by contrast, the agency agreements are 
incidental to the administration of the Order; they simply give handlers 
another, perhaps preferable, option for disposing of their reserve almonds. 
Unlike the program at issue in American Hosp. Ass’n, USDA is not required 
to enter into agreements with handlers, nor is any individual handler required 
to enter into an agreement with USDA. Because the agreements are 
incidental to the entire program, and because handlers have another option, 
there is little danger that USDA will legislate throughout agency agreements. 

Furthermore, even if the agency agreements did raise the dangers 
identified in American Hosp. Ass’n, the only provision that appellants 
specifically object to - the minimum price provision - is not "legislative" and 
thus would not be subject to APA procedures. The Act grants the Secretary 
the power to "provid[e] for the equitable distribution of the net return derived 
from the sale [of the reserve pool] among the persons beneficially interested 
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therein." 7 U.S.C. § 608c(6)(E) (1988). We held above that a minimum price 
provision is a legitimate means of enforcing this requirement; the provision is 
thus a "procedural" rule exempt from the APA’s requirements. See American 
Hosp. Ass’n, 834 F.2d at 1055 (procedural" rules, those that are “legitimate 
means of structuring [the agency’s] enforcement authority," are exempt from 
the APA notice and comment requirement). 


3. Restrictions on handlers’ disposition of reserve almonds. 
(a) Reserve almond storage requirements. 


During the 1988-89 crop year, the Board informed handlers that their 
reserve almonds had to be stored in California. The Board instituted this 
requirement without following the procedural rule making requirements of the 
APA. Appellants argue that the California storage rule is a substantive rule 
that could have been promulgated only through compliance with the APA. 

The Order grants the Board the power to "receive, investigate and report 
to the Secretary complaints of violations of [the Order]." 7 C.F.R. § 981.38 
(1993). To aid the Board in exercising this power, the Order also provides 
that "“[eJach handler’s premises shall be accessible to authorized 
representatives of the Board and the Secretary for examination and audit of 
[certain] records and for inspection and observation of almonds." 7 C.F.R. § 
981.70 (1993). The California storage rule helped ensure such accessibility 
and was thus a “legitimate means of structuring [the agency’s] enforcement 
authority." American Hosp. Ass’n, 834 F.2d at 1055. We hold that the 
California storage requirement, like the minimum price provision, was a 
“procedural” rule exempt from the APA notice-and-comment requirement." 


(b) Future sales contracts for reserve almonds. 


The Order prohibits the "handling" of reserve almonds. 7 C.F.R.§ 981.50 
(1993). The Order defines "to handle" as “to sell" or "to put into channels of 
trade." 7 C.F.R. § 981.16 (1993). In December 1988 USDA sent out a letter 


8While storing almonds in California may have inconvenienced appellants, the mere fact 
that a rule may have a substantial impact "does not automatically transform it into a legislative 
rule." State ex rel. State Water Resources Control Bd. v. Federal Energy Regulatory Comm’n, 966 
F. 2d 1541, 1554 (9th Cir. 1992)(quotation omitted). 
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stating that it considered a contract for the disposition of reserve almonds 
entered into before the release of the reserved to be a "sale" and thus a 
prohibited act of "handling." Effectively, then, USDA prohibited handlers 
from entering into contracts to sell reserve almonds. 

Appellants contend that this letter was a rule that should have been 
promulgated pursuant to the notice and comment requirements of the APA. 
However, "interpretive" rules - "those which merely clarify or explain existing 
law or regulations" - are exempt from these requirements. Linoz v. Heckler, 
800 F.2d 871, 877 (9th Cir. 1986) (quotation omitted); 5 U.S.C. § 553(b)(A) 
(1988). USDA’s prohibition on the pre-release sale of reserve almonds is just 
such a rule, because it interprets the Order’s prohibition on handling of 
reserve almonds. The rule is therefore exempt from APA notice and 
comment. 


4. Assessments on reserve almonds. 


USDA currently imposes assessments on the total quantity of almonds 
received by handlers, including those in the reserve. Appellants contend that 
both the Act and the Order prohibit USDA from doing so. 

We disagree. The Act states that each handler shall be assessed pro rata 
for reasonable Board expenses 


other than expenses incurred in receiving, handling, holding, or 
disposing of any quantity of a commodity received, handled, held, or 
disposed of by such authority or agency for the benefit or account of 
persons other than handlers subject to such order. 


7 US.C. § 610(b)(2)(ii)(1988)(emphasis added). Appellants argue that the 
Board does not dispose of the reserve almonds "for the benefit of" the 
handlers and that therefore the Board cannot impose assessments on those 
almonds to cover and expenses of doing so. However, the proceeds from the 
Board’s disposition of a handler’s almonds are turned over to the handler. 7 
US.C. § 608c(6)(E) (1988); 7 C.F.R. § 981.66(g) (1993). The reserve 
almonds are therefore disposed of "for the benefit" of the handlers, and the 
Board may consequently impose assessments on them. 

We also reject appellants’ contention that the Order prohibits the 
imposition of assessments on reserve almonds. The Order states that a 
handler shall only be assessed on almonds "received by him for his own 
account." 7 C.F.R. § 981.81(a) (1993). All reserve almonds are originally 
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"received" by handlers for their own account, and thus subject to asscssment. 
Only after being received by handlers are a certain percentage of almonds 
then "held" for the account of the Board. Even then, they are not really held 
for the account of the Board in the sense of the Board’s receiving the 
proceeds from the disposition thereof, because the handlers get those 
proceeds. This terminology and regulatory structure is admittedly somewhat 
ambiguous, but "where Congressional intent is ambiguous, courts should defer 
to a reasonable agency interpretation of a statutory scheme the agency is 
entrusted to administer." Railway Labor Executives’ Ass’n v. I.C.C., 958 F.2d 
252-56 (9th Cir. 1991). We defer to USDA’s reasonable interpretation of the 
Order. 


IV. THE ADMINISTRATIVE REMEDY PROCEDURE 


Appellants finally contend that the long and tortuous path they have had 
to follow to exhaust their claims violates their right to due process. While we 
understand appellants’ frustration with the administrative remedy procedure, 
we must also reject their argument. Appellants claim that the procedure does 
not provide petitioners with a "clear and certain remedy;" however, we have 
already held that a sufficient remedy for handlers who prevail in their 
administrative petitions is a refund of any assessments found not to have been 
due. Saulsbury Orchards, 917 F.2d at 1195 (quoting Navel Orange Admin. 
Comm. v. Exeter Orange Co., 722 F.2d 449, 452 (9th Cir. 1983))."° As for the 
amount of time appellants have spent pressing their claims, we agree with the 
district court’s reasoning that 


[w]hile there is no question that completion of the administrative 
process in connection with this Section 15(A) petition was very lengthy, 
it is also apparent that some of the delay resulted from the sheer 


Contrary to appellants’ contention, the Supreme Court’s holding in McKesson Corp. v. 
Division of Alcoholic Beverages & Tobacco, 496 U.S. 18 (1990), does not require the remedy to 
consist of compensatory damages. The court held only that an appropriate remedy for taxes 
unlawfully collected from plaintiff could either be a refund of taxes unlawfully collected or an 
assessment and collection of back taxes from the plaintiff's competitors. Jd. at 40. McKesson 
never held that compensatory damages were required; it held only that a refund of unlawful 
taxes was one possible way for the State to satisfy the requirements of the Due Process Clause. 
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number and magnitude of the issues raised in the petition as well as 
from the litigation tactics adopted by plaintiffs .. . . [T]he court thinks 
it unrealistic of plaintiffs to expect prompt resolution of the quality and 
quantity of issues raised herein. 


The length of the proceedings, although certainly regrettable, was not a denial 
of due process. 


V. CONCLUSION 


We affirm the judgments for USDA on all issues except the almond 
marketing program, which we find to violate the First Amendment. We are 
now faced with the question of what remedy to grant to appellants. 
Appellants request a full refund of the assessments imposed upon them from 
1980 to the present, as well as attorneys’ fees and costs pursuant to the Equal 
Access to Justice Act ("EAJA"), 28 U.S.C. § 2412. Because of the fact- 
intensive nature of the inquiry, we find that "[t]he determination of the 
appropriate remedy in this case is a matter that should be addressed in the 
first instance by the District Court." Chicago Teachers Union v. Hudson, 475 
US. 292, 310 (1986). See also Ellis v. Brotherhood of Ry. Clerks, 466 U.S. 435 
(1984). The case is remanded for further proceedings consistent with this 
opinion. 

AFFIRMED in part, REVERSED in part, and REMANDED. 

[As AGRICULTURE DECISIONS goes to press, the final version of Cal- 
Almond v. United States Department of Agriculture has not been released for 
publication in the permanent law reports. Until released, this opinion is 
subject to revision or withdrawal. - Editor] 


FARMERS UNION MILK MARKETING COOPERATIVE v. YEUTTER.” 
Civil Action No. 89-2298. 
Filed April 11, 1991. 


“In the interest of completeness, this case and the two appellate court decisions that follow, 
each of which was inadvertently omitted from Agriculture Decisions at the time it was issued, 
are included in this edition. 
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Milk marketing order - Location adjustments - Administrative Procedure Act - Judicial review - 
Producer suit - Purpose of the AMAA to increase returns to producers - Protected class - Milk 
price regulatory scheme. 


The Court of Appeals for the Sixth Circuit held that the AMAA does not implicitly or explicitly 
preclude judicial review of amendments to milk marketing orders in suits brought by producers. 
Although the administrative remedy provided under the Act is available only to handlers, judicial 
review is not necessarily precluded to parties who cannot pursue administrative remedies. As 
parties adversely affected by agency action, producers have the right to judicial review pursuant 
to the Administrative Procedure Act, unless that right is precluded by the relevant statute. The 
right of judicial review is ordinarily inferred where congressional intent can be found to protect 
the interests of the class of which the plaintiff is a member. The essential purpose of the 
AMAA’s statutory scheme is to raise the overall level of producer prices. Under the Act 
producers have a judicially enforceable right to avail themselves of a minimum price afforded 
by Governmental action. The objectives of the statutory scheme would be undermined if 
producers did not have the right to judicial review of a location adjustment that reduces the 
minimum price they receive for their milk. Block v. Community Nutrition Institute, 467 U.S. 340 
(1984), in which the Supreme Court held that AMAA provisions impliedly preclude review of 
marketing orders in suits instituted by consumers, is distinguishable because consumers, unlike 
producers, do not make up a protected class under the Act. Additionally, the practical concerns 
associated with consumer suits do not apply to actions brought by producers, whose number 
include far fewer potential plaintiffs. Basis and structure of the milk price regulatory scheme 
discussed. 


Before: KRUPANSKY and BOGGS, Circuit Judges; and CONTIE, Senior Circuit Judge. 


UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 


ON APPEAL FROM THE 
UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF MICHIGAN 


BOGGS, Circuit Judge: 


This case concerns a fight between two different groups of dairy farmers 
over who will get certain benefits of federal milk price regulations. The 
Producers Equalization Committee ("PEC") persuaded the Department of 
Agriculture to enact regulations that help its members at the expense of the 
plaintiff, Farmers Union, and its members. Having lost before the 
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Department of Agriculture, Farmers Union sued to overturn the Secretary’s 
decision. The district court held that Farmers Union did not have the right 
to sue over this particular type of regulation (promulgated pursuant to the 
Agricultural Marketing Agreement Act ("AMAA"), 7 U.S.C. §601, et seq.) and 
dismissed the case. 

The milk industry has long been subject to extensive government 
regulation. These regulations cover every aspect of the industry and are not 
limited to regulations designed to assure that only pure wholesome milk is 
sold. Since the 1930s, Congress has eschewed reliance on market forces to 
price milk and has substituted a complex regulatory scheme to control the 
prices paid to producers. 

In this case the Department of Agriculture has modified the price 
regulations in a way that adversely affects the plaintiffs. The PEC and the 
Department of Agriculture maintain that the plaintiffs can’t sue because 
review is precluded by law. The district court agreed and dismissed the case. 
Because we believe that the purpose of the statutory scheme--raising the price 
that milk producers receive for their milk--would be undermined if producers 
could not challenge regulations of this type in federal court, we now reverse. 


Government regulation of the milk industry is, according to the 
conventional wisdom, based on a number of facts that are unique to that 
particular industry. The degree to which these facts mirror economic reality 
is not before us; the belief, on the part of Congress and federal regulators, 
that the milk industry is subject to certain deficiencies that are incurable by 
market forces has led to a particular regulatory structure. This regulatory 
structure makes senses only when viewed against the backdrop of the 
perceived exigencies that have given rise to it. This court has previously had 
occasions to discuss the structure of milk industry regulation. Defiance Milk 
Products Co. v. Lyng, 857 F.2d 1065 (6th Cir. 1988). There, we explained the 
underlying basis and structure of the price regulatory scheme set out in the 
AMAA: 


Two conditions peculiar to the milk industry led to the establishment 
of a federally regulated price structure. The first is that raw milk has 
essentially two end uses: as fluid milk and as an ingredient in 
manufactured dairy products such as butter or cheese. The second 
condition is seasonality. Dairy cows produce more milk in the spring 
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"flush" season than they do in the fall and winter. 


The confluence of these two conditions created problems which 
Congress decided necessitated regulation. Raw milk to be used as fluid 
milk commands a higher price than milk to be used in manufactured 
products. Fluid milk is highly perishable, and if it cannot be marketed 
quickly it must be manufactured into other dairy products. 


Td. at 1066. 

Dairy farmers would obviously prefer selling milk at a higher price than 
at a lower price. Accordingly, they would like to sell all of their milk for use 
as fluid milk. Unfortunately, "[a] dairy herd sufficient to produce a supply of 
fluid milk adequate for consumer needs in the fall and winter will produce a 
glut in the spring." Ibid. Absent some sort of regulatory regime, it is likely 
that some sort of market equilibrium would develop. The parties tell us that, 
prior to regulation, milk producers would compete with each other to assure 
themselves of selling all their milk during the flush periods. "Before 
regulation, milk distributors (‘handlers’) would obtain bargains during glut 
periods, engendering cutthroat competition among diary farmers (‘producers’). 
To maintain income, farmers would increase production even more." Ibid. We 
assume that, as with most products, the increased production led to a drop in 
prices. The AMAA sets up a complex scheme in order to prevent this 
competition among milk producers. 

The key portion of this regulatory scheme allows individual producers of 
milk to receive a uniform price for their milk regardless of the ultimate end 
use while handlers pay different rates depending on the ultimate end use to 
which the milk is put. The device by which this is accomplished is the 
producer settlement fund. 

The AMAA allows the Secretary of Agriculture to promulgate “market 
orders" regulating the minimum price of milk to be paid to producers. 7 
U.S.C. §608(c)(5). The Secretary can do so only after formal, on-the-record 
rulemaking. 7 U.S.C. §608(c)(3) & (4). The location where the handler sells 
the majority of its milk to the ultimate consumers determines which market 
order governs the particular handler. This case concerns Market Order No. 
40, which governs the price of milk sold in the Southern Michigan area. 
Though all of the handlers governed by the order sell a majority of their milk 
in the Southern Michigan area, some handlers located in the upper Peninsula 
and in Wisconsin are governed by Market Order No. 40. This appeal involves 
producers located in the upper peninsula of Michigan and Wisconsin who sell 
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their product to handlers regulated by Order 40. 

Order 40 divides all milk sold to handlers into three categories. Class I 
milk is the most expensive and includes fluid milk commonly used for 
drinking. Class II milk is milk used to produce intermediate-level milk 
products such as yogurt and cottage cheese. And class III milk is used for the 
production of manufactured milk products such as cheese and butter. 7 
C.F.R. §1040.40 The regulations set out a complicated pricing mechanism by 
which the price for milk sold for ultimate use in each different category is 
calculated. See 7 C.F.R. §§1040.50, 1040.51, 1040.51(a). 

Although the regulatory scheme sets out different prices for each category 
of milk, the purpose of the statute is, as we have said, to eliminate 
competition among producers to place milk with handlers who are believed 
to be willing to pay more because they are using the milk for fluid milk 
purposes. Accordingly, producers receive from purchasing handlers a uniform 
minimum "blend price" that is determined by a complicated formula that 
approximates the weighed average class price of all milk sold in the Order 40 
area. 7 C.F.R. §1040.60. As individual handlers generally do not sell milk for 
use in each class in the same proportion as the market as a whole, some 
handlers end up paying too much and some end up paying too little to the 
dairy farmers. This is where the producer settlement fund comes into play. 
Those handlers whose class price obligations exceed the blend price must pay 
into the producer settlement fund, while those with class price obligations 
below that of the blend price receive payments from the producer settlement 
fund.’ Thus, for example, a handler whose milk is sold for fluid consumption 
will pay into the producer settlement fund while a handler who makes cheese 
will receive payments from the producer settlement fund. But both are 
obligated to pay the same minimum uniform price to the producer. 

There are more complications. The system outlined above sets the blend 
price, which is subject to various adjustments, including so-called location 


‘Although this is the mechanism for distributing the money in the Producer Settlement fund 
used by the Southern Michigan Market Order a few orders employ a somewhat different 
mechanism. In the Ohio Valley Market and Texas Market Orders, for example, all class price 
obligations are paid by handlers into the producer settlement fund, and uniform prices are then 
paid from the fund to the producers by the Federal Market Administrator. See, e.g, 7 C.F.R. 
§§1033.71-.72 (Ohio Valley); 7 C.F.R. §§1126.71-.73 (Texas). 
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adjustments, at issue in this case.? The theory behind location adjustments 
is that milk further away from the market where it is to be sold (in this case, 
Southern Michigan) is less valuable. Location adjustments therefore adjust 
the blend price down as one gets further away from the market where the 
milk is consumed. Under Order 40, the portion of the lower peninsula 
outside of the Detroit-Saginaw-Flint market area is divided into zones. The 
further the zones are away from the main market, the larger the location 
adjustment (and hence the lower the minimum price). Outside of the lower 
peninsula of Michigan, there is a mileage rate added on top of the adjustment 
for the zone located furthest from the Detroit-Saginaw-Flint area. 

Obviously, a producer’s attitude toward location adjustments depends on 
location. The type and amount of location adjustments will have significant 
distributive consequences. A large location adjustment will have an effect 
both on the minimum price that must be paid by handlers located further 
away and on the distribution of money from the producer settlement fund. 

One more detail of the regulatory scheme is necessary to complete the 
picture. Although the AMAA mandates a minimum price, it does not 
mandate a maximum price. Handlers cannot pay less than the blend price, 
but they are allowed to pay as much as they want. In times of relative 
scarcity, handlers can and do negotiate premiums, known as "“over-order" 
prices, for the sale of the milk. These premiums are most typically paid for 
milk that is intended for Class I use, but they can apply to any of the three 
classes. Thus, market forces are allowed to intrude on this regime on 
occasion, though only in one direction. 

The existence of over-order pricing serves to complicate further the already 
complex relationship between producers and handlers. Generally, one would 
expect that it would be in the interest of milk producers to have a high blend 
price while handlers would prefer a low blend price. There are, however, 
some situations in which the handler would actually prefer a higher blend 
price. Where the handler believes that the market will mandate an over-order 
price for the milk, that handler would prefer a higher blend price if the 
handler were, for example, a cheese manufacturer who receives payments 
from the producer settlement fund. 


*There are also adjustments for butterfat content. 7 C.F.R. §1040.74. The rulemaking at 
issue in this case changed the butterfat adjustment as well, but, fortunately, those adjustments 
are not at issue in this case and we will discuss them no more. 
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Prior to September 1989, the Order 40 location adjustments divided the 
lower peninsula into seven different zones with price adjustments of 0 cents, - 
5 cents, -7 cents, -9 cents, -11 cents, -14 cents, and -17 cents. In May 1988, 
the PEC, which represents farmers located in the lower peninsula, presented 
two proposals to the Department of Agriculture. The Department of 
Agriculture convened a formal rulemaking hearing at which it considered the 
PEC proposal. At this hearing, the PEC took a position that furthered its 
members’ financial interests. As one would expect, Farmers Union did the 
same. 

The PEC wanted the number of zones in the lower peninsula reduced 
from seven to three. They also argued that the price adjustments within the 
three zones should be 0 cents, -5 cents, and -7 cents. This would have the 
effect of raising the minimum prices within the lower peninsula of Michigan. 
Further, the PEC proposed changes to the prices outside of the lower 
peninsula. They suggested that there should be a larger downward adjustment 
for each mile outside of the lower peninsula, arguing that the current 
adjustment did not reflect increased transportation costs. Because it correctly 
believed that this proposal would hurt its members, Farmers Union, which 
represents producers located in the upper peninsula and Wisconsin, has 
steadfastly opposed the PEC proposals. 

The rulemaking at issue in this case proceeded in an apparently normal 
fashion. The AMAA allows regulated handlers to file a petition for 
modification of a market order, 7 U.S.C. §608(c)(15)(A), and the PEC 
presented its proposal in the appropriate manner. The Department of 
Agriculture issued a notice that it was contemplating changes in Order 40 and 
would hold a hearing. 53 Fed. Reg. 15851 (May 4, 1988). The PEC presented 
its proposal at the public, formal, on-the-record rulemaking proceeding that 
was held pursuant to this announcement on May 24, 1988. In February 1989, 
after considering the administrative record, the Department of Agriculture 
issued its recommendation for changes in Order 40. 54 Fed. Reg. 7938 
(February 24, 1989). Farmers Union vigorously opposed the PEC proposal 
at every opportunity before the Department, but to no avail. This proposal 
was approved by the Department of Agriculture and, as required by the 
AMAA, submitted to producers for their approval. The suggested changes 
were approved by a vote of the affected producers. 54 Fed. Reg. at 26779. 
The final decision was issued in June 1989. 54 Fed. Reg. 26768 (June 26, 
1989). 
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Under the new regulations, the number of zones within the lower 
peninsula was reduced ‘and the downward adjustments within the lower 
peninsula were reduced as well. 7 C.F.R. §1040.52(a)(1) was amended as the 
PEC suggested--the number of zones was reduced to three and the location 
adjustments within the three zones were -0 cents, -5 cents, and 7 cents. 54 
Fed. Reg. at 26780. Moreover, as the PEC suggested, the new regulations 
also amended the location adjustment for those plants located outside of the 
lower peninsula of Michigan from one cent per hundredweight per ten miles 
to 2.25 cents per hundredweight per ten miles. 54 Fed. Reg. at 26780. 
Although Farmers Union agreed that the one cent per cw. per ten mile figure 
was too low, they did not think that it should have been adjusted as much as 
the Department of Agriculture decided that it should be adjusted. 54 Fed. 
Reg. at 26777. Instead, Farmers Union maintained that the figure should be 
1.53 cents per cwt. per ten miles. As Farmers Union is quick to point out, 
these changes, as adopted, raise the minimum price in the lower peninsula of 
Michigan while reducing the minimum price everywhere else. 

Farmers Union represents farmers who sell to handlers located in 
Wisconsin and the upper peninsula of Michigan. There is no serious question 
that they are worse off under the new regulations than they were under the 
older system. The Department of Agriculture concluded that "producers in 
the western and northern part of the state will receive more for their milk, 
while producers delivering their milk to plants located outside the marketing 
area will receive less for their milk." 54 Fed. Reg. at 26779. However, the 
Department of Agriculture also concluded that "[nJot enough detailed 
information is available to be able to determine how much more or less will 
be paid to producers for delivering milk to plants in the specific zones." 54 
Fed. Reg. at 26779. Nonetheless, according to the plaintiffs, this would also 
result in a redistribution of monies in the producer settlement fund away from 
producers located in the upper peninsula and in Wisconsin to those producers 
located in the lower peninsula. The plaintiffs argue that the changes in the 
location adjustments in the lower peninsula would, in and of itself, reduce the 
amount of pool proceeds available to producers in the upper peninsula and 
Wisconsin by over $600,000. Of necessity, this increases the pool proceeds 
available to milk producers within the lower peninsula of Michigan by a 
corresponding amount. 

Having lost the battle before the administrative agency, adversely affected 
parties filed suit challenging the new regulations. The appellants here-- 
Farmers Union and several affiliated producers--filed suit on September 15, 
1989. In its suit, Farmers Union alleged, inter alia, that the amendments to 
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Order 40 were made for reasons not authorized by the AMAA, that the Order 
was not supported by substantial record evidence as required by the APA, and 
that the Secretary exceeded his authority by amending Order 40 without 
finding that disorderly market conditions existed. 

Three handlers from outside of the lower peninsula, Lansing Dairy Inc., 
the Liberty Dairy Co., and the Frigo Cheese Corporation also filed suit 
challenging the amendments to Order 40. As the suit was based on the same 
rulemaking, the handler plaintiffs made many of the same factual allegations 
and legal claims as did Farmers Union. On the motion of Farmers Union, 
the court below consolidated the two cases because of the similarity of factual 
and legal claims. Subsequently, the court dismissed the handlers’ lawsuit 
because they had failed to exhaust their administrative remedies. That 
decision was not appealed, so the appropriateness of that order is not before 
us. 

The court below also dismissed the Farmers Union case. Relying on Block 
v. Community Nutrition Institute, 467 U.S. 340, 104 S. Ct. 2450 (1984), the 
district court concluded that the structure of the AMAA impliedly precluded 
review by courts in lawsuits initiated by anyone other than handlers. According 
to the court below, no lawsuit can ever be initiated to challenge an action 
taken under the AMAA by anyone other than a handler unless no handler has 
standing to challenge the action before the agency. Because this action is 
being challenged before the agency by the handlers, the court ruled that 
Farmers Union does not have standing to challenge the actions. Thus, the 
appeal before us does not concern the merits of the action. Rather, it deals 
only with whether the court below had jurisdiction to review the actions in this 
particular case. 

The complexity of the relationships among the participants in the milk 
marketing process is well illustrated by the number of different positions taken 
in this case. The PEC had previously been granted permission to intervene 
as a co-defendant, and it has filed a brief as an intervenor-defendant-appellee. 
Though the PEC agrees with the Department of Agriculture that Farmers 
Union should lose, the PEC has rested its argument on much narrower 
grounds. Interestingly, the National Farmers Organization, a member of the 
PEC, filed an amicus brief in support of Farmers Union. Though the NFO 
adamantly opposes Farmers Union’s position on the merits, the NFO does 
believe that Farmers Union should be allowed to proceed with its suit. 
Evidently, the NFO has taken the quite sensible position that it would be 
unwise to preclude future lawsuits by its own members in future disputes 
involving the AMAA. 
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Ill. 


The question before us is whether the provisions of the AMAA explicitly 
or implicitly preclude judicial review of amendments to market orders in suits 
by producers.’ This case is governed by the provisions of the Administrative 
Procedure Act. "The APA confers a general cause of action upon persons 
‘adversely affected or aggrieved by agency action within the meaning of a 
relevant statute,’ 5 U.S.C. §702, but withdraws that cause of action to the 
extent the relevant statute ‘preclude[s] judicial review,’ 5 U.S.C. §701(a)(1)." 
CNI, 467 U.S. at 345, 104 S. Ct. at 2453. “Whether agency action is 
reviewable often poses difficult questions of Congressional intent; and the 
Court must decide if Congress has in express or implied terms precluded 
judicial review ...." Barlow v. Collins, 397 U.S. 159, 165, 90 S. Ct. 832, 837 
(1970). In so doing, we first "determine whether Congress precluded all 
judicial review, and, if not, whether Congress nevertheless foreclosed review 
to the class to which the plaintiff belongs." Association of Data Processors 
Service Organization, Inc. v. Camp, 397 U.S. 150, 173, 90 S. Ct. 827, 
841(1970)(Brennan, J., concurring). 

We have no difficulty in resolving the first issue--whether Congress 
precluded all judicial review of milk market orders under the AMAA. As the 
Supreme Court has explained, "[i]t is clear that Congress did not intend to 
strip the judiciary of all authority to review the Secretary’s milk market 


>The parties to this case have exhibited a certain degree of terminological imprecision, 
probably due in part to the complexity of this area of the law. The court below ruled, based on 
CNI, that the provisions of the AMAA impliedly precluded review in lawsuits brought by the 
class of parties to which the plaintiffs belong, The parties, while citing all the right cases and 
making all the right arguments, have characterized this as an issue of "standing." There is no 
question that Farmers Union has standing as that term is normally used. The members of 
Farmers Union have suffered injury in fact--financial loss. See Association of Data Processing 
Service Organizations, Inc. v. Camp, 397 U.S. 150, 152, 90 S. Ct. 827, 829(1970). They are, 
further, within the "zone of interests" arguably protected by the statutory scheme. Jd. at 157, 90 
S. Ct. at 831. 

It is true that the issue of whether review is precluded by law is somewhat rclated to the 
issue of standing, and the two issues are often implicated in the same case. Where, as here, we 
concluded that review is not precluded with respect to all classes of parties and examine the issue 
of whether a particular class gets to challenge agency action in its lawsuit, the issue begins to 
take on many of the characteristics of "standing." We are, after all, deciding if a particular party 
has the right to challenge a particular action. But, as a technical matter, our case does not 
involve an issue of standing, but rather one of statutory preclusion of review. 


FARMERS UNION MILK MARKETING COOPERATIVE v. YEUTTER — 87] 
52 Agric. Dec. 861 


orders." CNI, 467 USS. at 346, 104 S.Ct. at 2454. Accordingly, we turn quickly 
to the far more difficult issue of whether the AMAA precludes review to the 
class (producers) to which the plaintiff belongs. 

Rhetorically, the dispute between the parties in this case is a dispute about 
characterization. In two cases, the Supreme Court has dealt with the problem 
of whether a particular class of plaintiffs can seek review of milk market 
orders promulgated under the AMAA. Farmers Union touts Stark v. Wickard, 
321 USS. 288, 64 S. Ct. 559 (1944), a case in which the Supreme Court allowed 
producers to challenge a regulation involving distribution of money in the 
producer settlement fund. Farmers Union calls Stark the “seminal case" on 
the issue before us. The Department of Agriculture and PEC (following the 
lead of the court below) instead characterize Stark as a "narrow exception" to 
the rule as clarified in 1984 by the Supreme Court in CN/, where the Court 
held that review of a market order in a suit by consumers was impliedly 
precluded by the AMAA. 

IV. 


In Stark, the plaintiff milk producers challenged regulations that required 
a deduction from the producer settlement fund to make payments to 
cooperatives. Stark, 321 US. at 301, 64S. Ct. at 567. The plaintiff producers 
alleged that these payments were not authorized by the statute. Jd. at 302, 64 
S. Ct. at 567. The Court noted that there was "of course, no question that the 
challenged deduction reduce[d] pro tanto the amount actually received by 
producers for their milk." /bid. The Court had no trouble inferring that 
producers should be allowed to challenge this action, stating that "[t]he statute 
and Order create a right in the producer to avail himself of a minimum price 
afforded by Governmental action. Such a right created by statute is 
mandatory in character and obviously capable of judicial enforcement." Jd at 
303, 64 S. Ct. at 567-68. 

The action in this case has a similar effect on Farmers Union. As in Stark, 
the changes in Order 40 affect the minimum price that can be received by 
producers of the milk. Further, the changes to Order 40 also affect the 
distribution of money from the producer settlement fund, in which the 
plaintiffs, as milk producers, have a proprietary interest. Jd. at 308, 64 S. Ct. 
at 570. By reducing the payments from the producer settlement fund the 
regulatory changes directly reduce the amount that the plaintiffs are entitled 
to receive for their milk. The fact that the members of Farmers Union may 
negotiate over-order prices and end up getting the same price does not 
undermine their argument. As the Stark Court explained, "[t]he fact that the 
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producer may sell to the handler for any price above the minimum is not of 
moment in determining whether or not the statute and Order secure to him 
a minimum price." Jd. at 303, 64 S. Ct. at 567. Changes in location 
adjustments siphon funds out of a pool in which Farmers Union has a 
proprietary interest. To be sure, our case involves siphoning funds from one 
group of farmers to another, while Stark, involved a claim that funds had been 
diverted to a party not entitled to get any money at all from the producer 
settlement fund. We do not believe that this distinction is important. In our 
case, as in Stark, the plaintiff producers have alleged that regulations divert 
money to a party not entitled to it by law. We fail to see why it matters that 
the parties receiving the allegedly illegal payments in this case could 
conceivably be entitled to other payments that are legal. 

Thus, if Stark were the only word from the Supreme Court on the matter, 
we would have little trouble holding that Farmers Union should be allowed 
to sue. We turn now to CNJ, to determine if that case alters this conclusion. 


¥. 


The Department of Agriculture and PEC both stress the importance of 
CNI, rather than Stark. In CNI the plaintiffs were ultimate consumers of milk 
products who wanted to chalienge a market order that they claim increased 
the prices that they had to pay. In particular, consumers challenged a 
regulation that required handlers who sold reconstituted milk for drinking 
rather than for other uses to pay the Class I rate for milk rather than the 
Class II rate.* CNIJ, 467 U.S. at 343, 104 S. Ct. at 2453. The Court held that 
the provisios of the AMAA impliedly precluded review in suits instituted by 
consumers. 

On its facts, our case is closer to Stark than it is to CNJ. Our casc involves 
a suit by producers--a class protected by the statutory scheme--rathcr than by 
consumers. If, as a rule, an affected consumer could challenge regulations 
that made him or her pay a higher price for a particular product, the numbers 
of potential lawsuits would be enormous. Purchasers of automobiles, oranges, 
convertible debentures, or even electricity can all make colorable claims that 
they pay more because of various government regulations. Allowing lawsuits 
by all of the people harmed in some way by regulations--in the sense that they 


4 The market order at issue in CN/ divided milk into two classes rather than three, as is the 
case in Order 40. CNI, 467 U.S. at 342-43, 104 S. Ct. at 2452. 
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would be wealthier absent the regulation--would be unthinkable. The holding 
of CNI--if the holding is defined narrowly--does not require us to rule that 
review of this regulatory change by milk producers is precluded by law. 

Thus, the appellees rely primarily on the analytical approach employed by 
the Supreme Court in CNI. The district court advanced a radical reading of 
the Supreme Court’s opinion in CNI. In CNI, the Supreme Court observed 
that 


Congress channeled disputes concerning marketing orders to the 
Secretary in the first instance because it believed that only he has the 
expertise necessary to illuminate and resolve questions about them. 
Had Congress intended to allow consumers to attack provisions of 
marketing orders, it surely would have required them to pursue the 
administrative remedies provided in §608(c)(15)(A) as well. The 
restriction of the administrative remedies to handlers stronly suggests 
that Congress intended a similar restriction of judicial review of market 
orders. 


Id. at 347, 104 S. Ct. at 2455. 

Producers are not allowed to pursue administrative remedies. Relying on 
the reasoning of CNI, the district court concluded that this omission 
demonstrates that the statutory scheme precludes review in suits brought by 
producers. The radical reading of CNIJ is supported by a Ninth Circuit case, 
Pescosolido v. Block, 765 F.2d 827 (9th Cir. 1985). In Pescosolido, the plaintiff 
orange producers wished to get a declaration of their rights under Order 907, 
a citrus marketing order. Jd. at 830. The Ninth Circuit held that the statutory 
scheme precluded review, stating that CNI “can be interpreted generally to 
preclude judicial review sought by anyone other than handlers... ." Jd. at 831. 
We call this a radical reading of CNI because, if this reasoning were widely 
applied, it would restrict judicial review to those parties provided with 
administrative remedies in an overwhelming number of cases. 

The radical interpretation of CNI--that CNI establishes a general rule of 
unreviewability where there is some type of scheme for administrative review-- 
takes a portion of the Court’s reasoning in CN/J out of context. The Supreme 
Court did not purport to establish a rule that judicial review in cases initiated 
by those who cannot pursue administrative remedies is always precluded 
whenever a statutory scheme gives some party the right to an administrative 
hearing. The Supreme Court did not provide a litmus test by which we could 
ascertain whether judicial review is precluded by law. Instead, the Court 
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outlined several factors that go into making this determination. The Court 
stated that we should look to the statute’s “express language, . . . the structure 
of the statutory scheme, its objectives, it legislative history, and the nature of 
the administrative actions involved." CNI, 467 U.S. at 345, 104 S. Ct. at 2454. 
We think that it is fair to read the discussion in CN/ about the presence of 
administrative remedies to be a portion of its discussion of the structure of the 
legislative scheme. That discussion is clearly relevant to our case. It gives one 
reason-a good reason--to find that review is precluded by law. But it is not 
dispositive. We also think that it is incumbent upon us to consider all of the 
factors that the Supreme Court told us to consider, not just one. The 
availability of administrative remedies is a clue to the structure of the 
legislative scheme. We have a responsibility to consider other clues as well. 

The purpose of the AMAA strongly favors judicial review of aspects of 
market orders that concern producers in lawsuits brought by producers. As 
we have explained, the purpose of the AMAA is to insulate milk producers 
from the effects of competition caused by the seasonal nature of milk 
production and the variable prices caused by different uses. We have 
recognized that the primary purpose of the scheme is to "raise the general 
level of producer prices by authorizing the Secretary of Agriculture . . . to 
issue orders that regulate milk prices in given geographical market areas, 
thereby ensuring that the benefits and burdens of a particular market arc 
shared by all producers serving the market." Defiance Milk, 857 F.2d at 1067. 
More importantly, the Supreme Court recognized the goal in CN/: "[t]his 
‘essential purpose [of the marketing order scheme] is to raise producer prices, 

. 2" CNI, 467 U.S. at 342, 104 S.Ct. at 2452, quoting S. Rep. No. 1011, 74th 
Cong., 1st Sess. 3(1935)(bracketed material in original). 

We believe that the legislative purpose of increasing producers prices 
would be furthered by allowing them to challenge actions that they believe 
reduce those prices illegitimately. "The right of judicial review is ordinarily 
inferred where congressional intent to protect the interests of the class of 
which the plaintiff is a member can be found; in such cases, unless members 
of the protected class may have judicial review the statutory objectives may 
not be realized." Barlow, 397 U.S. at 167, 90 S. Ct. at 838. The location 
adjustments at issue in this case decease the minimum prices to be paid to the 
Farmers Union members and divert funds from the producer settlement fund. 
We believe the purpose of the scheme would be undermined if producers 
were wholly unable to challenge these changes. 

Nor does the structure of the legislative scheme convince us that review 
has been precluded. The structure of the legislative scheme is more 
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ambiguous with respect to whether producers can challenge market orders. 
Like consumers, producers cannot participate in administrative remedies. All 
things being equal, this could give rise to an inference that producers are 
precluded from challenging market orders. However, the considerations that 
would cause direct review by consumers to be particularly pernicious do not 
apply to review in suits instituted by producers. The number of producers 
who can be adversely affected by a particular decision is far smaller than the 
number of consumers who could make such a claim. Thus, we believe that 
the danger of disrupting the administrative scheme by allowing consumers to 
sue directly in federal district court is far less serious than the danger that 
would be posed by consumer suits. Cf. CNI, 467 US. at 348, 104 S.Ct. at 
2455. The Ninth Circuit suggested in Pescosolido that it would be anomalous 
to “leave handlers in the disadvantaged position of being limited to their 
statutory remedy while producers are free to raise direct challenges in the 
district court.". Pecosolido, 765 F. 2d at 832. We agree. We have already 
noted that the purpose of the AMAA is wealth redistribution in favor of milk 
producers. Placing milk producers in a favored position is surely consistent 
with this legislative purpose. Thus, we believe that allowing review in suits of 
this type would enhance, rather than undermine the statutory purpose. C7. 
United States v. Fausto, __, U.S. __, __, 108 S. Ct. 668, 674-75(1988). 

Accordingly, we conclude that an analysis of the regulatory scheme does 
not evince an intent to preclude judicial review in suits of this type. This case 
is distinguishable from CNI because no inference of legislative intent to 
preclude review can be drawn from the absence of administrative remedies for 
producers, in light of the strong legislative purpose. Adoption of the radical 
interpretation of CNJ would effectively undermine the presumption in favor 
of judicial review that the Supreme Court has consistently reaffirmed. See, e.g. 
Bowen v. Michigan Academy of Family Physicains, 476 U.S. 667, 670, 106 S. 
Ct. 2133, 2135-36 (1986); Abbott Laboratories v. Gardner, 387 U.S. 136, 140, 
87 S. Ct. 1507, 1510 (1967). 


VI. 


The district court formulated the issue in somewhat different terms than 
we have. It started from the view that CN/J imposes a general rule of 
nonreviewability where the statute gives some party the right to an 
administrative hearing but that Stark creates a narrow exception to the rule. 
It had to make the admission that Stark still has some validity because in CNJ, 
the Supreme Court expressly reaffirmed the validity of Stark. CNI, 467 USS. 
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at 351, 104 S. Ct. at 2457. The court proceeded on a false assumption. As we 
have discussed above, we do not believe that CNI establishes a general rule 
of unreviewability where an administrative remedy is provided to someone. 

In any event, the court then relied on Pescosolido to find that the "Stark 
exception" did not apply. In Pescosolido, the Ninth Circuit stated that "[t]he 
Stark exception is limited to situations in which producers claim that some 
‘definite personal right’ granted by the statute is being infringed by the 
Secretary of Agriculture acting outside the scope of his authority, with no 
handler having standing to protest." Pescosolido, 765 F.2d at 832. The court 
concluded that because a group of handlers are now pursing administrative 
remedies, the Farmers Union should not be allowed to proceed with a similar 
claim. The PEC relies almost entirely on the existence of the claim, arguing 
that it somehow renders the claim by Farmers Union superfluous. The parties 
have argued at great length about the nature and probable success of the 
handlers’ litigation, and provided frequent updates about the progress of that 
claim. 

We believe that the importance of this issue has been exaggerated, both 
by the parties and by the court below. In CNI, the Supreme Court explained 
that handlers were, in Stark, unable to challenge the deductions from the 
producers settlement funded and that "there was ‘no forum’ in which this 
aspect of the Secretary’s actions could or would be challenged. Judicial review 
of the producers’ complaint was therefore necessary to ensure achievement of 
the Act’s most fundamental objectives--to wit, the protection of the producers 
of milk and milk products." CNJ, 467 U.S. at 352, 104 S. Ct. at 2457 
(emphasis added). The Court did not just talk in terms of whether handlers 
were in fact challenging a particular action. Instead, it discussed whether the 
actions would be challenged. It would be incongruous to make the issue of 
whether review is precluded by law--an issue of statutory construction--turn 
on the fortuitous question of whether some handler actually challenges a 
proposed regulation. In CNJ, the Court made it clear that it considered this 
issue at a more abstract level, in terms of the interests of the parties involved: 
“Handlers, like consumers, are interested in obtaining reliable supplies of milk 
at the cheapest possible prices." Ibid. The interplay of interests of handlers 
and producers is, by all accounts, quite complex. But, as a gencral rule, 
handlers want lower prices while producers want the opposite. As producers 
are the ones protected by the statute, we believe that they should be allowed 
to challenge actions that reduce their minimum prices. 
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Vil. 


For the above reasons, the case is REVERSED and REMANDED. 


AMERICAN DAIRY OF EVANSVILLE, INC. v. BERGLAND. 
No. 77-1926. 
Decided March 24, 1980. 


(Cite as 627 F.2d 1252 (D.C. Cir. 1980)) 


Milk marketing order - Formal rulemaking - Retroactive notice of prices - Substantial evidence 
-Mootness - Exhaustion of remedies - Finality - Interim relief - Administrative action unlawfully 
withheld. 


This case involved a marketing order provision for retroactive notice of Class II milk prices. The 
Judicial Officer decided in a 15A proceeding that the challenged provisions were not in 
accordance with law because the Secretary’s decisions to adopt retroactive pricing were not 
supported by the record evidence and findings of fact. The J.O. declined to order advance notice 
pricing as sought by the petitioners, leaving that decision to the Secretary, but the J.O. retained 
jurisdiction so that the parties could institute additional proceedings before him if unsatisfied 
by the Secretary’s subsequent action. In a supplemental rulemaking, held after the J.O.’s 
decision the Secretary rejected a proposal for advance pricing of Class II milk, but did not 
readopt or even consider the retroactive notice provisions. On appeal the district court found 
that the supplemental rulemaking had supplanted the original rulemaking proceedings as u 
separate basis for retaining the retroactive notice provision and thus held that plaintiffs’ 
challenges to the earlier rulemakings were moot. In order to challenge the retroactive provisions 
as established through the supplemental rulemaking plaintiffs were required to first exhaust 
administrative remedies. On further appeal the Court of Appeals for the District of Columbia 
Circuit held that the supplemental rulemaking did not establish an independent basis for 
adoption of the retroactive notice provisions and thus did not moot plaintiffs’ original challenge. 
Neither the J.0.’s retention of jurisdiction, nor the supplemental rulemaking proceeding required 
any additional steps to exhaust administrative remedies, with respect to that challenge. The 
Judicial Officer’s order in the 15A proceeding, though analogous to a remand, was final for 
purposes of judicial review. The circuit court stated that "[i]n determining whether an order is 
sufficiently final for purposes of judicial review, ‘the relevant considerations . . . are whether the 
process of administrative decisionmaking has reached a stage where judicial review will not 
disrupt the orderly process of adjudication and whether rights or obligations have been 
determined or legal consequences will flow from the agency action,” citing Port of Boston Marine 
Terminal Ass'n v. Rederiaktiebolaget Transatlantic, 400 U.S. 62, 71 (1970). The Judicial Officer's 
"decision determined obligations of the handlers and legal consequences . . . flowed from the 
action." There was "little danger of appreciable disruption of agency proceeding." The appellate 
court held that the retroactive notice provision should be vacated and the case remanded to the 
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Department for adoption of a new notice provision. In the interim advance notice, which applied 
to Class I (most milk), was to be applied to Class II milk. The opinion stated that the 
Department’s failure, over the course of a decade, to produce a decision sustainable on an 
adequate record, was equivalent to administrative action unlawfully withheld, a circumstance in 
which the courts have power to compel administrative action. The court granted the private 
parties the relief sought on an interim basis, with the express expectation that prompt 
administrative action on a sound record would follow. 


Robert N. Sayler, with whom Joanne B. Grossman was on the brief, for Appellants. 

Kenneth M. Raisler, Assistant United States Attorney with whom Earl J. Silbert, United States 
Attorney, John A. Terry, Michael W. Farrell, Nathan Dodell, Assistant United States Attorneys 
and Garrett B. Stevens, Attorney, Department of Agriculture were on the bricf, for Appellees. 
Before: Robinson and Wilkey, Circuit Judges and Greene’, United States District Judge for the 
District of Columbia. Opinion for the Court filed by Circuit Judge Wilkey. Dissenting opinion filed 
by Circuit Judge Robinson. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


This appeal involves a provision in certain milk marketing orders whereby 
retroactive notice is given of Class II prices that milk handlers must pay 
producers. Appellant handlers and two dairy associations filed suit in the 
district court seeking judicial review of the retroactive notice provision. The 


district court granted in part the motion of appellees Department of 


Agriculture and various officials to dismiss the suit on grounds of mootness 
and failure to exhaust administrative remedies, and granted their motion for 
summary judgment as to those issues over which the court found it had 
jurisdiction. For reasons to be discussed, we reverse the decision of the 
district court and remand the case with instructions to return it to the 
Secretary of Agriculture for further proceedings consistent with this opinion. 


“Sitting by designation pursuant to 28 U.S.C. § 292(a) (1976). 





: 
| 
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I. BACKGROUND 
A. Statutory Framework 


The Agriculture Marketing Agreement Act of 1937' authorizes the 
Secretary of Agriculture to regulate milk marketing and the relations between 
producers and handlers of milk. 7 U.S.C. § 608c(5) authorizes the Secretary 
to classify milk received by handlers according to its use and to establish 
minimum prices that handlers shall pay for each such class of milk and the 
time when payments shall be made. The methods for determining prices for 
the different classes of milk and time of announcement are set out in 
approximately fifty federal milk marketing orders currently in effect.’ 

Such milk marketing orders are issued in formal rulemaking procecdings 
with prior notice and hearing. The Act provides that any handler may petition 
the Secretary for relief from any provision of an order believed to be "not in 
accordance with law."’ By regulation, administrative review of the orders is 
first made by an Administrative Law Judge, subject to review by the 
Secretary.’ The Secretary has delegated his statutory review authority to the 
Judicial Officer of the Department of Agriculture.® The district court has 
jurisdiction to review the ruling of the judicial officer on a petition for 
review.° 


B. The Course of these Proceedings 


The relevant marketing orders classify milk into two and sometimes three 
classes. Class I is the largest class, and includes milk that is put to a fluid use. 
Class II is used to produce soft products such as yogurt, ice cream, and 


'7 U.S.C. § 601 et seq. (1976). 

"7 CFR. § 1000 et seg. (1979). 

*7 U.S.C. § 608c(15)(A). 

‘7 C.F.R § 900.50-.64 (1979). 

5$ee id. § 900.65-.71; 38 Fed. Reg. 10,795 (1973); 37 Fed. Reg. 28,475 (1972). 


°7 U.S.C. § 608¢(15)(B). 
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cottage cheese. Class III milk is used to produce hard products such as 
butter, powder, and cheese.’ This appeal concerns the price announcement 
scheme for Class II milk. 

The uniform price for Class II milk in any given month is the so-called 
Milwaukee-Wisconsin (M-W) price for that month plus ten cents per hundred 
weight.* The price is announced on the Sth day of each month and applies 
to producer milk delivered to handlers during the preceding month.” 
Appellants object to this retroactive notice provision for Class II milk. 


1. The 1970-1974 Rulemaking Proceedings 
(a) Docket No. AO 361-A3, et al. 


On 1 July 1970, the Department published notice of a rulemaking 
proceeding (Docket No. AO 361-A3, et al.) to consider proposed amendments 
to seven marketing orders regulating milk handling in the Chicago regional 
and other marketing areas.’ On request of two dairy associations, advance 
notice or advanced pricing of Class II and Class III milk was designated as 
one of many hearing issues.'' A substantial amount of evidence was taken 
in support of the proposal.’* On 11 June 1971, the Department published a 
Notice of Recommended Decision and Opportunity To File Written 


"See, e.g., 7 C.F.R. § 1030.40 (1979). 

*Babcock Dairy Co., AMA Docket No. M MM-3 (decision by Administrative Law Judge 20 
Jan. 1976) [hereinafter cited as ALJ Decision], reprinted in Joint Appendix (J.A.) at 52, 92 n.7; 
see, e.g., 7 C.F.R. § 1030.50 (1979). 

°E.g., 7 C.F.R. § 1030.53 (1979). 


35 Fed. Reg. 10,692 (1970). 


"Id. at 10,694: 

Proposal No. 28: Provide in each order for the announcement of Class II or Class III 
prices (if three classes are to be established) in advance of the date on which they 
become effective. 


See J.A. at 7-9. 
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Exceptions in connection with the rulemaking proceeding.’® The deputy 
administrator found in the recommended decision that the advance notice 
proposal "should not be adopted." The decision noted the claims of 
handlers that the retroactive procedure disadvantaged them by preventing 
them from knowing the cost of producer milk until after the end of the month 
in which the milk was processed. The decision observed that the principal 
milk cooperatives opposed advance notice for Class III milk. It found that 
because of peculiarities in the Class III milk market that "the prices paid by 
regulated handlers for Class III milk should correspond very closely with the 
pay prices for manufacturing grade milk if these handlers are to be 
competitive in the sale of the principal surplus products. Basing the Class III 
price for a particular month on the prices paid for manufacturing grade milk 
in the preceding month would not result in the price coordination necessary 
for those regulated handlers heavily engaged in the production of cheddar 
cheese, non-fat dry milk, or butter." 

Thus the advance notice provision was rejected for Class III milk to protect 
handlers, the very parties who claimed to be disadvantaged by the existing 
retroactive provision. The decision found that "[t]he same considerations are 
involved in the case of an advance announcement of prices for milk used in 
the proposed Class II products." It concluded, therefore, that "the prices for 
Class IT milk should be announced on the same basis as the prices for Class 
III milk.""® 

Following the recommended decision, exceptions were filed to the 
proposed denial of advanced notice for Class II milk by large numbers of 
handlers and associations of handlers. Significantly, the record discloses that 
the principal producer cooperatives in the seven marketing areas covered by the 
orders also took exception to the proposed decision. They wrote that "[t]he 
principal cooperatives supported at the hearing handlers’ proposal to 
announce order prices for Class II milk at the beginning of the month rather 
than at the end of the month in which the price applies. It is not necessary 


'336 Fed. Reg. 11,352 (1971). 
47d. at 11,366. 
Sq. 


'°Id. 
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for the proposed Class II prices to correspond closely with prices being paid 
for manufactured grade milk in the same month." ’ While the producers 
opposed advance notice for Class III milk, they were in favor of advanced 
notice for Class II milk.'* The recommended decision did not take note of 
this distinction.” 

On 14 September 1973 a Notice of Revised Recommended Decision was 
issued by the Administrator of the Agricultural Marketing Service of the 
Department.” The revised recommended decision failed even to mention 
the exceptions taken to the recommended decision with respect to advance 
notice of Class II prices. It simply reproduced word for word the language of 
the recommended decision regarding advance notice. Exceptions were filed 
to the revised recommended decision. 

On 4 March 1974 the final decision on the proposals was issued by the 
Assistant Secretary of Agriculture. 7 The language of the findings respecting 
advance notice of Class II prices was identical with that of the recommended 
decision, except the final decision acknowledged that both handler and 
producer groups had urged the adoption of advanced notice for Class II 
prices. No specific ruling on these exceptions was made nor any further 
comment or additional basis for denial given.” 


'7Exceptions to the Recommended Decision on Behalf of Associated Milk Producers, Inc.. 
Dairymen, Inc., and Mid-America Dairymen, Inc., reprinted in J.A. at 13. 


San exception to the revised recommended decision filed by one of the principal 
cooperatives, Associated Milk Producers, Inc., (AMPI) stated that "AMPI is opposed to advance 
announcement of Class III prices but does support the announcement of the Class I and II prices 
and butterfat differential on the fifth of the month to be effective on the first day of the 
following month." Reprinted in J.A. at 17. 


By making reference to the producers opposition to Class III advance announcement and 
then stating that “[t]he same considerations are involved" with respect to Class III, the 
recommended decision erroneously implied that the producers were oposed to Class Il 
announcement. See ALJ Decision, reprinted in J.A. at 52, 69-70. 


7°38 Fed. Reg. 25,756 (1973). 


7139 Fed. Reg. 8,202 (1974). 


22¢60 ALJ Decision, reprinted in J.A. at 52, 76. 





AMERICAN DAIRY OF EVANSVILLE, INC. v. BERGLAND 883 
52 Agric. Dec. 877 


(b) Docket No. AO 366-A8, et al. 


On 8 October 1971 the Department published a notice of a hearing on 
proposed amendments to thirty-three orders regulating milk handling in thirty- 
three market areas. ~ Again one of the proposals was to adopt advance 
notice for Class II and Class III prices. The advance notice proposal was 
supported by a significant amount of evidence at the hearing.“ On 16, 19 
and 20 September 1972 the Recommended Decision and Opportunity to File 
Written Exceptions on the Proposed Amendments” rejected the advance 
notice amendment for substantially the same reasons it was rejected in the 
rulemaking in Docket No. AO 361-A3, et al. The exceptions filed by the 
proponents and handlers argued that a distinction should prevail betwcen the 
new Class II products and the new Class III products respecting advance 
notice, and requested that the decision be amended to provide for advance 
notice of Class II prices.” 

The Revised Recommended Decision and Opportunity To File Written 
Exceptions * published on 11, 12 and 13 September 1973 made no mention 
of the many exceptions made to the recommended decision as to Class II 
notice. Exceptions were made to the revised recommended decision by a 
large number of handlers and by the two principal cooperatives in the areas 


336 Fed. Reg. 19,604 (1971). 
4 See J.A. at 23. 


°37 Fed. Reg. 18,984, 37 Fed. Reg. 19, 210; 37 Fed. Reg. 19,482 (1972). Hearings on the 
proposal were heard in three principal locations, but for legal purposes there was one hearing 
and one record. See ALJ Decision, reprinted in J.A. at 52, 78. 


°See ALJ Decision, reprinted in J.A. at 52, 81. 


27See J.A. at 25-26. 


838 Fed. Reg. 25, 024; 38 Fed. Reg. 25,282; 38 Fed. Reg. 25,522 (1973). 
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covered by all the orders.” A final decision on the proposed amendments 
was published on 5, 6 and 7 March 1974.% The findings on the advance 
notice proposal were identical to those in the revised recommended decision 
and recommended decision except that the exceptions to the decision were 
acknowledged. No further mention or dispostion of the exceptions was 
made.” 


2. The ALJ’s Decision 


On 15 July 1974 appellants filed a petition pursuant to 7 U.S.C. § 608c(15) 
(A) seeking to have the Class II milk notice provision invalidated on 
substantive and procedural grounds. An Administrative Law Judge ruled on 
20 January 1976 that the retroactive notice provisions of the federal milk 
marketing orders were not in accordance with law because they were not 
supported by record evidence. The ALJ found that there was substantial 
evidence in the record to support rejection of advance notice for Class III 
milk, but that there was no sustantial evidence in the records to support the 
Secretary’s findings with respect to Class II notice.** The ALJ observed that 
"[a]fter establishing the need to announce Class III prices in a manner 
different from the manner of announcing Class I prices, the Sccrctary’s 
findings simply state that the same justification for treatment of pricc 
announcements for Class III and Class II milk applies-because they are 
similar." He observed that this "similarity" was not disclosed by the record 
“nor is it discoverable.“ He pointed out that "[t]he findings make no 


See J.A. at 27-32. The two principal cooperaties were Associated Milk Producers, Inc., and 
Land O’Lakes, Inc., whose comments are found at J.A. at 30, 32. See ALJ Decision, reprinted 
in J.A. at 52, 83. 


*°39 Fed. Reg. 8,452; 39 Fed. Reg. 8,712; 39 Fed. Reg. 9,012 (1974). 
3!See ALJ Decision, reprinted in J.A. at 52, 83. 

71d, at 87-88. 

31d. at 88. 


40g. 
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attempt at such explanation. Substantial evidence of record supports a 
distinction in the timing of the announcement. No evidence of record 
supports the Secretary’s conclusion of similarity on the point in issue."* 
Therefore he concluded "that the provisions in the 40 orders providing for 
delayed price announcement for Class II milk are not supported by substantial 
evidence of record, the pertinent findings in the Decisions are inadequate or 
non-existent, and that such defects are contrary to the substantive and 
procedural requirements of the Act and the Secretary’s own regulations."” 
The ALJ declined to order advance notice of prices because he believed he 
was without power to do so.” Both appellants and the Department of 
Agriculture appealed this decision to the Judicial Officer. 


3. The Judicial Officer’s Disposition 


On 29 April 1976 the Judicial Officer entered his decision and order on 
appellants’ petition. He concluded that the challenged provision was 
authorized by statute, was not in violation of the Constitution, and was not 
arbitrary and capricious or discriminatory in application.* However, the 
Judicial Officer agreed with the ALJ that the retroactive notice provisions of 
the orders were not in accordance with law because the record evidence and 
findings of fact did not support the Secretary’s decision purporting to continue 
retroactive notice solely to benefit regulated handlers.” The officer declined 
to offer affirmative relief to the petitioners; rather, he decided to "Icave it to 
the Secretary" to determine whether and if such relief should be granted.*’ 
He was also of the view that if he were to consider amending the orders to 


357d. at 89 (emphasis in original). 
31d. at 89-90. 
371d. at 104. 


*8Rabcock Dairy Co., AMA docket No. M MM-3 (decision of Judicial Officer 29 Apr. 1976), 
reprinted in J.A. at 107, 125-28. 


Id. at 120. 


497d. at 129. 
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comply with his decision, he would not order advance notice because he could 
not “infer from [the record] evidence that advance notice would tcnd to 
effectuate the declared policy of the Act.“’ He also stated that he would 
retain jurisdiction and the parties would be able to institute additional 
proceedings before him if unsatisfied by subsequent Secretary action.” 
Appellants then filed suit on 10 May 1976 for review of the Judicial Officer’s 
decision. 


4. The 1976 Rulemaking 


The same day appellants filed in the district court, the Department of 
Agriculture designated the question amending the notice of pricing provision 
in the milk marketing orders as a hearing issue for a new rulemaking 
proceeding.” No specific proposal to adopt retroactive notice was advanced. 
On 22 September 1976 the Department published a Decision on Proposed 
Amendments; Order Terminating Proceedings” in the Federal Register. The 
decision did not identify any proposal to provide retroactive notice in the 
orders, nor did it adopt provision for retoractive notice. The decision stated 
only that the proceedings were terminated and that the orders should not be 
amended to include advance notice. The appellants notified the Judicial 
Officer on 20 October 1976 that they did not intend to file a petition for 
review of these proceedings with the Judicial Officer in accordance with his 
29 April 1976 decision.“*Accordingly on 23 November 1976 the Judicial 
Officer issued an order terminating the proceedings. 


5. The District Court Decision 


"1d. at 129-30. 

274, 131. 

341 Fed. Reg. 19,650 (1976). 
“41 Fed. Reg. 41,427 (1976). 
“Sid. at 41,428; 41,431. 


4°,A. at 197-99. 
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At the district court level cross motions were made for summary judgment, 
and appellees moved for dismissal. The district court granted the motion to 
dismiss in part, finding that the doctrines of mootness and exhaustion barred 
those claims not raising "purely legal questions." It found that such claims 
regarding the 1976 Supplemental rulemaking proceedings were not properly 
before the court because appellants did not exhaust their adminstrative 
remedies with respect thereto.” It determined that the 1976 proceedings had 
supplanted the 1970-1974 proceedings as the basis for retaining the retroactive 
notice provisions, and thus issues regarding the 1970-1974 proceedings were 
moot. The court found that it did have jurisdiction to decide appellants’ 
claims presenting questions of law and concluded that retroactive notice "is 
authorized by and not in conflict with the statute and that it is not violative of" 
any constitutional and adminstrative law principles against retroactive 
application of government regulation.” 


II. MERITS 
A. Mootness 


The district court was of the view that the 1976 rulemaking provided an 
independent basis for the inclusion of retroactive notice provisions in the milk 
marketing orders. Thus, it believed that whether the 1970-1974 proceedings 
provided a sufficient basis for the notice provision was a purely academic 
question.” 

We believe that the 1976 supplemental rulemaking in form and in 
substance did not constitute an independent basis for inclusion of retroactive 
notice in the various orders and therefore did not moot apellants’ challenge 
to the validity of the provision. In its 1976 decision the Department found 
that its new record did "not support the advance announcement of Class II 


“7 American Dairy, Inc. v. Butz, No. 76-0806, slip op. at 10-16 (D.D.C. 29 May 1977), reprinted 
in J.A. at 210-16. 


‘Sid. at 216-18. 
1d. at 219-29. 


5°74. at 210, 216-18. 
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prices." Therefore, the Department concluded that "[t]he orders should not 
be amended to change the procedure for announcing the Class II milk 
prices."* Rather than purport to adopt or readopt retroactive notice, the 
decision simply rejected certain advance notice proposals and /eft in effect the 
retroactive notice provision which had already been declared invalid. Becausc 
it did not reconsider and readopt retroactive notice, the 1976 rulemaking 
merely added zero to zero, resulting in zero as far as a valid milk pricing 
proposal is concerned. In its form, the decision might be res judicata as to the 
propriety of adopting the particular advance notice proposals before thc 
Department based on the 1976 record, but the decision on its face does not 
constitute an independent basis for inclusion of retroactive notice provisions 
in the milk orders, nor does it moot the question of the validity of their 
adoption in the 1970-1974 proceedings. 

Nor do we think the Department’s refusal to amend the existing noticc 
provision constituted in substance an adoption or readoption of retroactive 
notice. The Department made findngs that the particular advance pricing 
proposals in some circumstances "could not be concluded to be in furtherance 
of the expressed purposes of the Act."* At no point did the Department 
find that retroactive notice would effectuate the policies of the Act. In the 
absence of such an affirmative finding, the decision did not and could not in 


substance constitute an adoption of retroactive notice under the guise ol 


rejection of advance notice. Again, by simply rejecting the amendments to the 
prior, invalid order, the Secretary added zero to zero, and comes up with zero. 

Because the 1976 supplemental rulemaking did not constitute an 
independent basis for retroactive notice,“ we hold that the district court 
erred in ruling that appellants’ challenges to the 1970-1974 proceedings were 


5141 Fed. Reg. 41,431 (1976). 
°1. at 41,428 (emphasis added). 


5341 Fed. Reg. 41,430 (1976). 


“The district court rejected appellants’ arguments that the 1976 rulemaking was a nullity, 
believing that the validity of the proceeding was not reviewable because appellants failed to seek 
review by the Judicial Officer. Our conclusion that the 1976 rulemaking did not moot the 1970- 
1974 proceeding does not rest on the 1976 proceeding’s claimed invalidity, assuming the 
rulemaking to be valid, we think it simply did not purport to repromulgate retroactive notice and 
hence does not moot our consideration of the provision’s original adoption. 





SOREN: 
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moot. 
B. Exhaustion of Administrative Remedies 


Nor are appellants barred from challenging the validity of retroactive 
notice in the milk orders by failure to exhaust administrative remedies. We 
think that by seeking and obtaining a ruling by the Judicial Officer on the 
retroactive notice question, appellants complied with the requirements of the 
Act and exhausted their statutorily required administrative remedy. 

The dissent suggests that because the Judicial Officer’s decision in 1976 
was in the nature of a remand it was a nonfinal order obligating appellants to 
continue participating in the new Department rulemaking and subscquent 
review by the Judicial Officer before seeking review by the district court. He 
submits that appellants’ failure to do so is not excusable because exhaustion 
is required by statute. 

We agree that exhaustion of certain administrative remedies is required by 
the Act. We also believe that appellants have exhausted these statutorily 
required remedies. 7 U.S.C. § 608c(15) (A) provides that handlers may filc 
written petitions with the Secretary of Agriculture to review marketing orders. 
The handlers are to be "given an opportunity for a hearing upon such 
petition,” and "[a]fter such hearing, the Secretary shall make a ruling upon the 
prayer of such petition which shall be final, if in accordance with law."® 
The statute grants jurisdiction to the district court "to review such ruling."” 
Appellants have sought review by the Judicial Officer, and a ruling has been 
made on their petition. That is all that the Act requires for them to seek 
review by the district court. 

We do not believe that the 1976 rulemaking justifies our imposition of any 
further exhaustion requirement antecedent to judicial review of promulgation 
of retroactive notice. As previoulsy mentioned, the 1976 rulemaking did not 
purport in form or substance to adopt retroactive notice; it merely rejected 
certain advance notice proposals. Because the rulemaking did not add 
anything to the validity of the department’s promulgation of the challenged 
provision, we do not think it necessary to require that appellants pursuc 
further administrative avenues prior to seeking review of the provision in the 


57 U.S.C. § 608(15) (A) (1976). 


1d. § 608(15)(B). 
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district court in this case. The Judicial Officer had already declared the 
retroactive notice provision not in accordance with law. As to that holding, 
the 1976 rulemaking purported to do absolutely nothing; adding zero to zero, 
it does not justify a further exhaustion requirement.” 


Because appellants have exhausted their statutorily required remedies, and 
because the 1976 rulemaking does not justify imposition of any further 
exhaustion requirement, we conclude that their challenges to retroactive noticc 
are not barred for failure to exhaust administrative remedies. 


C. Finality 


Further, we do not believe that the Judicial Officer’s 1976 order was 
nonfinal because he retained jurisdiction to allow "whatever corrective action" 
the Secretary desired to take.* The order arguably is analogous to a 
remand, and in certain cases remands have been held to be nonfinal for 
purposes of appellate or judicial review.” However, simply labeling the 


*7Whether a "corrective" rulemaking would ever justify judicial imposition of a requirement 
that handlers pursue further administrative remedies after the Judicial Officer has made a ruling 
on their petition is a question we do not decide. If the Department had adopted retroactive 
notice in its 1976 rulemaking, it might be wise for us to require handlers to obtain review by the 
Judicial Officer before filing in the district court. (Of course, if that had occurred, then the 
challenges to the origianl proceeding could have been correctly disposed of on mootness 
grounds, without need to determine whether the 1976 rulemaking triggered a further exhaustion 
requirement antecedent to judicial review of the 1970-1974 proceeding.) On the other hand, a 
holding that the Judicial Officer’s remitting handlers to a new rulemaking precluded them from 
seeking judicial review could create a danger of the Department’s indefinitely avoiding judicial 
review by an endless series of remands. In view of our conclusion that the 1976 rulemaking did 
not create any further obligation to exhaust, we leave open the question whether the court 
should ever require handlers to pursue remedies beyond those statutorily required. 


*®Rabcock Dairy Co., AMA Docket No. M MM-3 (decision of Judicial Officer 29 Apr.1976). 
reprinted in J.A. at 107, 131. 


* Fieldcrest Mills, Inc. v. OSHA, 545 F.2d 1384 (4th Cir. 1976) (OSHA Review Commission 
decision reversing ALJ’s summary judgment and remanding for trial on the merits was not a final 
order because it was not one "affirming, modifying or vacating the Secretary’s citation or 
proposed penalty, or directing other appropriate relief" as required for finality by 29 U.S.C. § 
659(c)); Sun Shipbuilding & Dry Dock Co. v. Benefit Review Bd., 535 F.2d 758 (3d Cir. 1976) 


(Benefit Review Board’s decision affirming ALJ’s determination of liability but remanding for 
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challenged order a remand does not end our inquiry into its finality.” 

In determining whether an order is sufficiently fina! for purposes of judicial 
review, “the relevant considerations . . . are whether the process of 
administrative decision making has reached a stage where judicial review will 
not disrupt the orderly process of adjudication and whether rights or 
obligations have been determined or legal consequences will flow from the 
agency action."" In view of these considerations and the statute outlining 
required administrative procedures to review marketing orders, we think the 
Judicial Officer’s order is final for purposes of judicial review. 

The Judicial Officer’s 1976 order denied appellants’ request that advance 
notice be ordered and the invalidly adopted retroactive notice provision be 
terminated. We think that such a decision determined obligations of the 
handlers, and legal consequences certainly flowed from the action. 

We also believe that judicial review of the order presents little danger of 
appreciable disruption of agency proceeding.” In so deciding, we note that 
the requirements of finality and exhaustion are inextricably intertwined. Both 
are designed to avoid premature disruption of agency proceedings.* In 


redetermination of damages was a nonfinal order); see Barfield v. Weinberger, 485 F.2d 696 (Sth 
Cir. 1973); Pauls v. Secretary of Air Force, 457 F.2d 294 (1st Cir. 1972) (both Barfield and Pauls 
find district court remands to agency to be nonfinal decisions within the meaning of 28 U.S.C. 
§ 1291). 


es Fidelity Television, Inc. v. FCC, 502 F.2d 443, 448 (D.C. Cir. 1974) (agency 
characterization of decision not determinative of finality issue). 


*lPont of Boston Marine Terminal Ass'n v. Rederiaktiebolaget Transatlantic, 400 U.S. 62, 71 
(1970). 


° although the determination whether judicial review will disrupt agency procecdings should 
focus on the state of the proceedings at the time the relevant order was entered, we note that 
our reviewing the Judicial Officer’s decision presents no such danger of disruption today. The 
Judicial Officer entered his order terminating the proceeding on 23 November 1976, and there 
are no further proceedings currently pending before the Department to review the 1970-1974 
adoption of retroactive notice. 


“McKart v. United States, 395 U.S. 185, 193-94 (1969): 

The reasons for making such procedures exclusive, and for the judicial application of the 
exhaustion doctrine in cases where the statutory requirement of exclusivity is not so 
explicit, are not difficult to understand. A primary purpose is, of course, the avoidance 
of premature interruption of the administrative process. The agency, like a trial court, 
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determining at what point judicial review will not unduly intrude on the 
administrative process, the relevant statute outlining the required 
administrative procedures must be examined. The Agricultural Marketing 
Agreement Act provides an exclusive administrative remedy which must be 
followed prior to obtaining judicial review. We think that once the prescribed 
procedure has been followed, the exhaustion mandate should be regarded as 
met, and the resulting decision as sufficiently final for purposes of review by 
the courts. 

Since we have already concluded that appellants have complied with the 
exhaustion mandate of the Act, it follows that the Judicial Officer’s order is 
final for purposes of review, even though it is in the nature of a remand. Our 
conclusion is strengthened by the language in the Act stating that the Judicial 
Officer’s ruling "shall be final, if in accordance with law," and that such rulings 
are reviewable by the district court.“ We believe that the statute 
contemplates that once review has been made by the Judicial Officer, the 
danger of appreciable obstruction of administrative proceedings is minimized 
and that such orders "shall be final" for purposes of review. 


Il, RELIEF 


The court has before it an order by the Judicial Officer finding that 
retroactive notice was not validly adopted in the 1970-1974 proceeding, and 
retaining jurisdiction pending whatever corrective action the Secretary might 
take. The subsequent 1976 rulemaking, in our view, was a nullity, since it did 
not purport affirmatively to promulgate a retroactive notice provision based 
on any evidence whatsoever. Therefore, we are faced with a milk marketing 
provision that has never been validly adopted, and has been declared invalid 


is created for the purpose of applying a statute in the first instance. Accordingly, it is 
normally desirable to let the agency develop the necessary factual background upon 
which decisions should be based. And since agency decisions are frequently of a 
discretionary nature or frequently require expertise, the agency should be given the first 
chance to exercise that discretion or to apply that expertise. And of course it is 
generally more efficient for the administrative process to go forward without 
interruption than it is to permit the parties to seek aid from the courts at various 
intermediate stages. The very same reasons lie behind judicial rules sharply limiting 
interlocutory appeals. 


“7 U.S.C. § 608c(15)(A)-(B) (1976). 
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and of no effect. With that in mind, we believe the following relief® is 
appropriate: 

(1) The case should be remanded to the Department for adoption of a 
new notice provision based on the 1970-1974 or 1976 records, or for an 
entirely new hearing on the pricing formula and notice provision for Class II 
milk, at the Secretary’s discretion. 

(2) The retroactive notice provision in the Class II milk marketing orders 
should be vacated as not in accordance with law, and the Secretary should be 
directed in the interim to use the same notice provision used for Class I milk, 
i.e. advance notice, until a Class II notice provision is adopted after the 
appropriate hearing and/or findings. 

Appellants submit that there is sufficient evidence on the record to justify 
advance pricing for Class I milk. In view of our disposition of this appeal, we 
do not believe it propitious to decide the issue at this time.® While the 
Judicial Officer indicated that he did not believe that evidence in the 1970- 
1974 proceedings warranted a finding that Class II advance notice would "tend 
to effectuate the policy" of the Act, that statement was merely dictum. 
Because he left it to the Secretary to take corrective action, his comment was 
wholly gratuitous and is in no way binding on the court or on the Department 
on remand. Having concluded that the notice provision is invalid, we leave it 
to the Secretary to issue a new notice provision supportable on the record.” 


©7 U.S.C. § 608c(15)(B) (1976) authorizes the reviewing court to "remand such proceedings 
to the Secretary with directions either (1) to make such ruling as the court shall determine to 
be in accordance with law, or (2) to take such further proceedings as, in its opinion, the law 
requires." 


“Similarly we do not decide whether the provision is authorized by the statute, nor whether 
it is violative of any constitutional or administrative law principles regarding retroactive 
application of government regulation. 


“If the Secretary is of the view that either the 1970-1974 or 1976 records justifies findings 
that a particular notice procedure effectuates the policy of the Act, he may make a decision on 
that basis. Such decision, of course, will be subject to review by agency proccdures, and 
eventually by the courts. If the Secretary believes that neither record warrants a finding that any 
particular kind of notice effectuates the policy of the Act, he may initiate a new rulemaking. The 
conclusion that a new hearing is necessary will also be subject to administrative and judicial 
review. This will allow future reviewing entities to determine if granting a new hearing 
constituted giving some sort of illegitimate "second bite of the apple" to the Department to 
prove its case. See American Dairy v. Buiz, No. 76-0806, slip op. at 13 n.32 (D.D.C. 29 May 
1977), reprinted in J.A. at 213 n.32. 
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We also believe that the challenged provision should not be enforced in 
the interim. All parties agree that the initial adoption of retroactive notice 
was invalid, and the provision has never been readopted. Because the 
provision is clearly invalid, we think it should be deleted from the marketing 
orders. Since milk must be priced and notice given pending issuance of new 
regulations by the Secretary we think the Class I notice procedure should be 
used in the meantime. In another rulemaking, the Secretary found, and that 
finding is unchallenged, that prospective notice effectuates the policy of the 
Act with respect to Class I milk. Class I includes most milk. Because of 
certain peculiarities in the marketing of Class III milk, the Secretary made an 
unchallenged finding that retroactive notice should be used for that class. 
Having made that valid finding with respect to Class III, the Secretary 
attempted to impose retroactive notice on Class II milk simply by analogy. 
The ALJ and the Judicial Officer made determinations that the Secretary has 
not shown that the two classes are so similar that the notice provisions must 
be identical. 

Since most milk is subject to prospective notice, and since the Sccretary’s 
rationale for treating Class II milk differently than Class I as to timing of 
notice is invalid, we think it most appropriate that Class I notice be used for 
Class II until the Secretary promulgates new notice provisions. In ordering 
such interim relief, we do not intimate any view as to what type of notice 
provision the Secretary must issue on remand. We simply hold that the 
existing provision is invalid, and until a new provision is adopted Class I type 
notice must be utilized. 

This proceeding was initiated by a notice on 1 July 1970. In almost a 
decade this administrative agency has failed to produce a decision sustainable 
on an adequate record. While recognizing that the ultimate answer on the 
merits of milk pricing rests with the Secretary, the aggregate record of this 
decade-long administrative morass is equivalent to administrative action 
unlawfully withheld. The courts have power to compel administrative action 
in such circumstances;® by granting the private parties here the relief they 
have sought for years, although on an interim basis, we expect proper and 
prompt administrative action on a sound record to result. 

For these reasons, the judgment of the district court is reversed and the 


37 Fed. Reg. 1388 (1972). 


See 5 U.S.C. § 706(1) (1976). 
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case is remanded for further proceedings consistent with this opinion. 


ROBINSON, Circuit Judge, dissenting: The court today ignores a 
significant body of administrative law when it awards relief to appellants even 
temporarily, and equally so when it orders the Secretary of Agriculture to 
switch from retroactive to advance announcement! of minimum prices for 
class II milk while he proceeds to ascertain whether this judicially-imposed 
methodology can legally be justified. From that disposition I must respectfully 
dissent. 

I readily agree that the Secretary needs to definitively determine just what 
type of notice--advance or retroactive--of class II minimum milk prices will 
effectuate the purposes of the Act.’ But that might well have been 
accomplished had appellants not chosen to boycott the expedited procedure 
which the judicial officer mapped out for a suitable evaluation of opposing 
presentations on that score. Thus I would affirm the District Court on the 
ground that appellants failed to fully exhaust their administrative remedies and 
turned prematurely to the courts. Moreover, I see no basis for compelling the 
Secretary to institute advance-price announcing for class II milk while he 
moves toward a resolution of the notice question. In my view, the Secretary 
should be left free to exercise, at least in the first instance, his regulatory 
discretion on whether to maintain or change the status quo during this 
interval. 


I. BACKGROUND 


As the court’s opinion makes apparent, the background of this litigation 
is extensive and complicated, I pause, then, to summarize so much as is 
relevant to the discussion to follow. 

During 1970-71, the Secretary of Agriculture conducted rulemaking 
proceedings involving, among other things, proposals by milk processors-- 
"handlers," in the lexicon of the Act?--for advance rather than retroactive 


‘Though this terminology is not fully accurate, see note 7 infra, I follow the litigants and the 
court in using it. 


Agricultural Marketing Agreement Act of 1937, as amended, 7 U.S.C. §§ 601 et seq. (1976) 
[hereinafter cited as codified]. 


*For the definition of "handler," see 7 U.S.C. § 608(c)(1)(1976); 7 C.F.R. § 1126.9 (1979). 
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announcement of the minimum prices that handlers must pay producers for 
milk.‘ Regulated prices vary from class to class, but are always a function of 
the price paid for milk from the unregulated and most efficient milk- 
producing regions of Minnesota and Wisconsin--the "M-W price."® Even prior 
to the Act, milk was classified into two categories according to the uses to 
which handlers put it,° and with the advent of federal regulation it became the 
practice to announce on the fifth of each month minimum prices for milk in 
class I that was to be delivered during that month, and for milk in class II that 
had already been delivered during the preceding month. This methodology, 
somewhat inaccurately denominated "advance" and "retroactive" pricing,’ 


“The hearing notices may be found at 35 Fed. Reg. 10692 (1970) and 36 Fed. Reg. 19604 
(1971). Until issuance of the 1974 orders attacked herein, federal marketing orders usually 
recognized only two classes of milk, but many now specify three. For an explanation of the 
purposes of classification, see Schepps Dairy, Inc. v. Bergland, No. 77-1881 (D.C. Cir. Nov. 19, 
1979), text at notes 8-23. Under the tripartite scheme, that destined for fluid consumption, and 
commanding the highest price, is class I milk, and all other - that is, milk used in manufacturing 
dairy products - is class II and III milk. Milk used in manufacture of “soft" product such as ice 
cream and yogurt is class II, and milk used in manufacture of "hard" products such as cheese and 
butter is class III. The separation of manufacturing milk into two categories enables producers 
to gain additional income reflective of the higher market value of class II products. See note 5 
infra. 


*For example, in the orders under review the minimum price for class II milk in any month 
is the M-W price for that month plus ten cents per hundredweight. See, e.g., 39 Fed. Reg. 8722 
(1974). Unregulated milk from Minnesota and Wisconsin competes with class III milk on a 
national basis, so the class III price is the M-W price. "The Minnesota-Wisconsin price is the 
estimate made each month by the Department’s Statistical Reporting Service, based on a survey 
of representative plants, of the price paid by handlers in the two States for manufacturing milk." 
Babcock Dairy Co., AMA No. M MM-3 (Apr. 29, 1976), at 2, Joint Appendix (J. App.) 108 
(judicial officer’s decision). 


*See Schepps Dairy v. Bergland, supra note 4, text at notes 11-12. 


7As the District Court observed, 


[t]he formula by which the price handlers must pay for milk used to produce Class II 
products is to be computed is known in advance, as is the time at which this price will 
be announced. The “retroactivity” involved here is that the computation and 
announcement of the prices according to this formula is made after the month for which 
the prices were in effect. The advance notice which [appellants] seek is not advance 
notice of the pricing formula or scheme to which they are subject, which is already 
afforded them under the present orders, but of the precise price which they must pay 
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continued for nearly four decades after inception of the Act. 

Since the early 1970’s, many federal milk-marketing orders classify milk 
into three categories, though some follow the older model.® In 1972, the 
Department of Agriculture amended its ongoing milk-marketing orders to 
provide for announcement on the fifth of the month of the minimum price to 
be paid for class I or fluid milk to become effective for the following month.’ 
This modification improved the handlers’ ability to respond to class I price 
fluctuations, and it remains in force today. In March, 1974, however, the 
Department made known its decision to adhere to its traditional retroactive 
method in announcing minimum prices for class II and III milk--surplus milk 
destined for manufacture of dairy products.’® 

In July, 1974, the handlers filed an administrative petition seeking 
invalidation, on both procedural and substantive grounds, of retroactive price- 
notification with respect to class II milk.'' In January, 1976, an administrative 
law judge rejected appellants’ contentions that the Secretary is constitutionally 
and statutorily foreclosed from announcing minimum prices for milk after it 


under this scheme. 

American Dairy v. Butz, Civ. No. 76-806 (D.D.C. May 29, 1977), at 20-21, J. App. 220-221. 
*See note 4 supra. 
°37 Fed. Reg. 1388-1389 (1972). 


°39 Fed. Reg. 8202, 8452, 8712, 9012 (1974). The essence of the underlying rationale was 
that there is a general consensus that class III regulated pricing should correspond to M-W 
unregulated pricing in order to preserve competitive conditions, and that similar considerations 
are involved in class II pricing. 


"'The handlers proceeded pursuant to 7 U.S.C. § 608c(15)(A) (1976), which states: 


Any handler subject to an order may file a written petition with the Secretary of 
Agriculture, stating that any such order or any provision of any such order or any 
obligation imposed in connection therewith is not in accordance with law and praying 
for a modification thereof or to be exempted therefrom. He shall thereupon be given 
an opportunity for a hearing upon such petition, in accordance with regulations made 
by the Secretary of Agriculture, with the approval of the President. After such hearing, 
the Secretary shall make a ruling upon the prayer of such petition which shall be final, 
if in accordance with law. 
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has been delivered, processed and resold.” The judge found that the decision 
to retain retroactive notice of minimum class III milk prices was vindicated by 
the evidence’ but held that insufficient evidence of record supported 
retroactive announcement of class II prices.* The judge declined to direct 
provision of advance notice, however, concluding that the Secretary has ample 
statutory authority to require retroactive notice upon compilation of an 
adequate supporting record.”® 

Appellants then brought the matter before the Department’s judicial 
officer, to whom the Secretary has delegated final decisional authority.’® In 
April, 1976, the judicial officer issued his decision, rebuffing appellants’ 
statutory and constitutional arguments but sustaining their contention that the 
retroactive-notification provision for minimum class II milk prices was not 
supported by sufficient evidence in the rulemaking record.” For two principal 


reasons, however, the judicial officer did not order advance announcement of 


class II prices. In the first place, he thought it best to leave rulemaking to 
those to whom the Secretary has delegated that function, in accordance with 


"Babcock Dairy Co., AMA No. M MM-3 (Jan. 20, 1976) (administrative law judge’s decision), 
at 45-52, J. App. 96-103. 


Id. at 37, J. App. 88. Appellants do not contest this holding. 


“Id. at 36-41, J. App. 87-92. The ground for this determination was that all of the record 
evidence supporting retroactive notice dealt with class III milk, and that the supposed similarity 
of class II and III milk for announcement purposes was unproven. On the substantial evidence 
standard in this context, see Fairmont Foods Co. v. Hardin, 143 U.S. App. D.C. 40, 45, 442 F.2d 
762, 767 (1971); Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 315-316 (3d Cir. 1968), cert. denied, 
394 U.S. 929, 89 S.Ct. 1187, 22 L.Ed.2d 455 (1969); Borden, Inc. v. Butz, 544 F.2d 312, 316 (7th 
Cir. 1976); Jones v. Bergland, 456 F.Supp. 635, 645-646 (E.D. Pa. 1978). 


'SBabcock Dairy Co., supra note 12, at 52, J. App. 103. 


637 Fed. Reg. 28475 (1972); 38 Fed. Reg. 10795 (1973). The administrative review procedure 
is described in 7 C.F.R. § 900.65-900.66 (1979). 


"Babcock Dairy Co., supra note 5, at 10-22, J. App. 116-128. The judicial officer noted that 
the stated rationale behind the determination to continue retroactive notice for class II milk--to 
keep regulated handlers competitive with those unregulated, see decisions cited supra note 10-- 
was not inherently plausible and overlooked the regulated handlers’ consistent testimony in favor 
of advance. notice. /d. at 11-14, J. App. 117-120. 


Sea aaa 
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traditional practice in the Department.”* Secondly, he felt that the evidence 
was also insufficient to warrant a finding that advance notice of class II prices 
would "tend to effectuate the declared policy" of the Act, a finding statutorily 
prerequisite to an order calling for advance notice.’ In his view, the record 
did not reflect adequate consideration of the "consequences of advance notice 
on producers, unregulated handlers and consumers, or the effect that advance 
notice would have on orderly marketing conditions.™ Therefore, he held, 
corrective action should properly be undertaken in additional rulemaking by 
the Secretary.” Sensitive to the delays already encountered by appellants in 
their effort to secure advance-price notification for class II milk, the judicial 
officer mapped out an expedited procedure that appellants could utilize in the 
event that any subsequent decision by the Department on the notice question 
failed to satisfy them.” 

Responsively to the judicial officer’s decision, the Department, in May, 
1976, designated for hearing the question whether to amend existent milk- 
marketing orders to provide for some form of advance announcement of class 
II milk prices.” That same day, appellants filed the instant action in the 
District Court for review of the continuing practice of providing notice only 
retroactively of the minimum prices that handlers must pay producers for that 


"Id. at 23, J. App. 129. The judicial officer cited an article by his predecessor explaining that 
practice. Flavin, The Functions of the Judicial Officer, United States Department of Agriculture, 
26 Geo. Wash. L. Rev. 277, 278 n.9 (1958). 


"Babcock Dairy Co., supra note 5, at 23-24, J. App. 129-130, quoting 7 U.S.C. § 608c(4) 
(1976). 


Babcock Dairy Co., supra note 5, at 24, J. App. 130. 

"Id, at 24, J. App. 130. 

Appellants, he said, should file a brief with him within 25 days after service of that decision. 
The Department’s representative would be given 25 days within which to submit an answering 
brief, and appellants would have 10 days to reply. If oral argument were requested, it would be 


held within 10 days after the final brief was filed, and the judicial officer would issue a final 
decision and order within 15 days after argument. Jd. at 24-25, J. App. 130-131. 


2341 Fed. Reg. 19650 (1976). 
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class of milk. The supplemental rulemaking hearing, at which counsel for 
appellants appeared, was held in early June; and in September the Secretary’s 
rulemaking delegates, upon review of the hearing record, again declined to 
adopt the proposal for advance notice of class II milk prices, and instead 
retained retroactive notice of prices for milk in that category.” No 
administrative review of this action has ever been sought; rather, appellants 
notified the judicial officer in October that they did not intend to accept his 
invitation to an examination of the supplemental decision. * 

The case was submitted to the District Court on crossmotions for summary 
judgment and on the Secretary’s motion to dismiss. In a memorandum 
opinion, the District Court made four principal rulings. On the ground that 
the 1971-72 record had been supplanted by the one developed at the 1976 
hearing, the court dismissed as moot appellants’ claim that the 1974 decision 
lacked a rational basis.” The court further dismissed, for refusal to pursue 
administrative remedies, all of appellants’ complaints with respect to the 1976 
hearing and supplemental decision.“ The court also rejected appellants’ 
argument that the judicial officer, having found retroactive announcement ol 
minimum class II milk prices unsupported by substantial record evidence, was 
legally required to order advance announcement without further ado.” The 
court then reached and overruled appellants’ contentions that retroactive 
price-notification contravenes the Act, deprives them of due process and 
violates legal principles proscribing retroactive application of significant 


American Dairy v. Butz, supra note 7. 


541 Fed. Reg. 41427 (1976). This decision, unlike the earlier ones, see note 10 supra, was 
not based upon any asserted need to protect regulated handlers, but on concern with producer 
interests and orderly marketing conditions. 


**Letter from Robert N. Sayler, Counsel for Appellants, to Donald A. Campbell, Judicial 
Officer (Oct. 20, 1976), J. App. 197. 


7 American Dairy v. Butz, supra note 7, at 10, J. App. 210. 
8d, at 10-11, J. App. 210-211. 


Id at 11-14, J. App. 211-214. The court noted particularly that to require the judicial 
officer to order advance announcement would result in "a provision which is not supported by 
the evidence and, hence{,] not in accordance with law." Jd, at 14, . App. 214. 
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governmental regulations.” 

In this court, appellants renew their substantive positions and assail the 
District Court’s determinations. Though I do not subscribe to all of the 
District Court’s reasoning, I firmly believe it reached the right result. 


II. EXHAUSTION AND SECTION 8c(15) 


Appellants’ decision to forego the opportunity for a ruling by the judicial 
officer on the validity of the order emanating from the 1976 supplemental 
rulemaking proceeding leads me first to explore the propriety of considering 
their objections. My colleagues say that step was unnecessary.” A survey 
of current law convinces me that although the doctrine of exhaustion of 
administrative remedies is not monolithic,” this bypass should be fatal to 
appellants’ attempt to secure judicial review. 

The District Court assessed appellants’ omission in this regard from the 
perspective of the familiar judge-made requirement of exhaustion.® Since, 
however, the need for exhaustion must always be assessed with due regard for 
the statute involved,“ I begin by addressing the possibility that here 
exhaustion was a statutorily-mandated prerequisite to any judicial examination 
of appellants’ claims. My view of the congressional scheme leads me to 
conclude that it demanded utilization of the administrative remedy further 
available to appellants-application to the judicial officer for a decision on the 
1976 order-prior to resort to the courts, and that the District Court thus had 
no jurisdiction to entertain their lawsuit. And while this alone is ground 
enough to dispose of the present appeal, I agree with the District Court that 


37d. at 22-29, J. App. 222-229. 

3!Majority Opinion (Maj. Op.) pt. II(B). 

2See cases cited infra notes 34-38. 

See American Dairy v. Butz, supra note 7, at 15 n.34, J. App. 215. 


Weinberger v. Salfi, 422 U.S. 749, 765, 95 S.Ct. 2457, 2466-2467, 45 L.Ed.2d 522, 538-539 
(1975); Parisi v. Davidson, 405 U.S. 34, 37, 92 S.Ct. 815, 817-818, 31 L.Ed.2d 17, 25 (1972); 
McKart v. United States, 395 U.S. 185, 193, 89 S.Ct. 1657, 1662, 23 L.Ed.2d 194, 203 (1969); United 
States v. Ruzicka, 329 U.S. 287, 295, 67 S.Ct. 207, 211, 91 L.Ed. 290, 296 (1946). 
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in any event appellants did not advance a sufficiently persuasive case to 
warrant an exercise in their favor of the discretion the court would otherwise 
have had to relax the exhaustion requirement. 


A. Mandatory Exhaustion of Remedies 


It has long been recognized that "Congress, acting within its constitutional 
powers, may prescribe the procedures and conditions under which, and the 
courts in which, judicial review of administrative orders may be had."* 
When Congress chooses to exact exhaustion of administrative remedies as a 
jurisdictional prerequisite, courts and parties are firmly bound thereby.” 
While exhaustion requirements, even though judicially developed, "must be 
applied in each case with an ‘understanding of its purposes and of the 
particular administrative scheme involved,”*”’ application of those judicially 
developed lies ultimately within the sound discretion of the court.* But 


City of Tacoma v. Taxpayers of Tacoma, 357 U.S. 320, 336, 78 S.Ct. 1209, 1218-1219, 2 
L.Ed.2d 1345, 1354-1355 (1958). See also Labor Bd. v. Cheney Cal. Lumber Co., 327 U.S. 385, 
388, 66 S.Ct. 553, 554, 90 L.Ed. 739, 741 (1946); Lockerty v. Phillips, 319 U.S. 182, 187, 63 S.Ct. 
1019, 1022, 87 L.Ed. 1339, 1342-1343 (1943); Cary v. Curtis, 44 U.S. (3 How.) 236, 245, 11 L.Ed. 
576, 581 (1845). 


*°Mathews v. Diaz, 426 U.S. 67, 76, 96 S.Ct. 1883, 1889-1890, 48 L.Ed.2d 478, 487-488 (1976); 
Mathews v. Eldridge, 424 U.S. 319, 328, 96 S.Ct. 893, 899, 47 L.Ed.2d 18, 29 (1976); Weinberger 
v. Salfi, supra note 34, 422 U.S. at 766, 95 S.Ct. at 2467, 45 L.Ed.2d at 539; Whitney Nar’l Bank 
v. Bank of New Orleans, 379 U.S. 411, 420, 85 S.Ct. 551, 557, 13 L.Ed.2d 386, 394 (1965); United 
States v. Ruzicka, supra note 34, 329 U.S. at 292, 67 S.Ct. at 209, 91 L.Ed. at 294; Texas & P. Ry. 
v. Abilene Cotton Co., 204 U.S. 426, 27 S.Ct. 350, 51 L.Ed. 553 (1907); Humana of South Carolina, 
Inc. v. Califano, 191 U.S.App.D.C. 368, 376, 590 F.2d 1070, 1078 (1978); United States v. Southern 
Ry., 364 F.2d 86 (Sth Cir. 1966), cert. denied, 386 U.S. 1031, 87 S.Ct. 1479, 18 L.Ed.2d 592 (1967); 
Fillinger v. Cleveland Soc’y for the Blind, 591 F.2d 378, 379 (6th Cir. 1979); Montgomery v. 
Rumsfeld, 572 F.2d 250 (9th Cir. 1978). 


*"Parisi v. Davidson, supra note 34, 405 U.S. at 37, 92 S.Ct. at 817-818, 31 L.Ed.2d at 25, 
quoting McKart v. United States, supra note 34, 395 U.S. at 193, 89 S.Ct. at 1662, 23 L.Ed.2d at 
203. 


38=NLRB v. Industrial Union of Marine & Shipbldg. Workers 391 U.S. 418, 426 n.8, 88 S.Ct. 
1717, 1723 n.8, 20.L.Ed.2d 706,713 n.8 (1968); Hayes v. Secretary of Defense, 169 U.S.App.D.C. 
209, 216, 51S F.2d 668, 675 (1975); Douglas v. Hampton, 168 U.S.App.D.C. 62, 74-76, 512 F.2d 
976, 988-990 (1974); Local 1668, American Fed’n of Gov't Employees v. Dunn, 561 F.2d 1310, 1314 





| 
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Congress may, by mandating the procedures to be followed, effectively 
preclude judicial action when the legislative specifications have been 
ignored.” 

That, I think, is what Congress has done here. We deal with legislation by 
which Congress established a particular, comprehensive scheme for 
administrative consideration and subsequent judicial review of handlers’ 
objections to milk marketing orders. Section 8c(15) (A) of the Act authorizes 
any affected handler to present administratively a petition "stating that any 
such order or any provision of any such order or any obligation imposed in 
connection therewith is not in accordance with law and praying for a 
modification thereof or to be exempted therefrom.” The handler is entitled 
to a hearing on his petition’ and "[a]fter such hearing," the section directs, 
"the Secretary shall make a ruling upon the prayer of such petition which shall 
be final, if in accordance with law.** Section 8c(15) (B) confers jurisdiction 
on the district courts to review the Secretary’s ruling and to set it aside if it 
"is not in accordance with law.” 

For more than 35 years the Act has been interpreted as establishing 
exhaustion of administrative remedies as a jurisdictional precondition to 


(9th Cir. 1976). 


* As the Court wrote in Weinberger v. Salfi, supra note 34, interpreting Social Security Act 
provisions mandating a final decision of the Secretary prior to judicial review, see 42 U.S.C. §§ 
405(g), (h) (1976), such a requirement presents "something more than simply a codification of 
the judicially developed doctrine of exhaustion," 422 U.S. at 766, 95 S.Ct. at 2467, 45 L.Ed.2d at 
539; it is, in fact, "a statutorily specified jurisdictional prerequisite." /d. And as this court has 
noted, such a statue “exacts an administrative determination as a jurisdictional postulate." 
Association of Am. Medical Colleges v. Califano, 186 U.S.App.D.C. 270, 278, 569 F.2d 101, 109 
(1977) (dealing with the Medicare Act, 42 U.S.C. § 139500 (1976)). 


7 U.S.C. §608c(15) (A) (1976), quoted supra note 11. 
"See id. 
"Id. 


“37 U.S.C. § 608c(15) (B) (1976). 
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judicial review.“ The leading precedent is the Supreme Court’s decision in 
United States v. Ruzicka,“ holding that in an enforcement proceeding brought 
by the Secretary a handler may not assert as a defense the invalidity of a 
provision in a marketing order with which he failed to comply unless he has 
first sought to challenge that provision pursuant to Section 8(c) (15) (A).”° 
Congress has erected a procedure whereby handlers, unlike producers,” may 
seek administrative and judicial relief from unlawful provisions in marketing 
orders, and “[a]s to them," the Court declared, “the procedural scheme is 
complete."“* And while in the years since Ruzicka was decided this court 
has never spoken directly on the matter,” a host of other federal courts 
considering Section 8c(15) (A) in the context of a handlers challenge to 
agency action have required administrative remedies to be exhausted before 
they would assume jurisdiction,” and the opinions in those cases are replete 


“See cases cited infra notes 45, 50. 


Supra note 34. See also United States v. Ideal Farms, Inc., 262 F.2d 334 (3d Cir. 1958); 
United States v. Lamars Dairy, Inc., 500 F.2d 84, 85-86 (7th Cir. 1974); United States v. Turner 
Dairy Co., 166 F.2d 1. 3-4 (7th Cir.), cert. denied, 335 U.S. 813, 69 S.Ct. 29, 93 L.Ed. 368 (1948). 


46399 U.S. at 290-295, 67 S.Ct. at 208-211, 91 L.Ed. at 293-296. 


"See Stark v. Wickard, 321 U.S. 288, 308-311, 64 S.Ct. 559, 570-571, 88 L.Ed. 733, 747-748 
(1944); Dairylea Coop., Inc. v. Butz, 504 F.2d 80, 82-83 (2d Cir. 1974). 


‘8United States v. Ruzicka, supra note 34, 329 U.S. at 295, 67 S.Ct. at 211, 91 L.Ed. at 295. 


In Benson v. Schofield, 98 U.S.App.D.C. 424, 427, 236 F.2d 719, 722 (1956), cert. denied, 
352 U.S. 976, 77 S.Ct. 363, 1 L.Ed.2d 244 (1957), dealing with the availability of administrative 
remedies for producers, we did state that "[t]here is no provision authorizing interference with 
the administrative plan. When we have in mind the purposes of the legislation, it is difficult to 
see how Congress in these respects could more effectively have expressed its will than is evident 
from a mere reading of the Act. If appellees were to be deemed handlers, they would be bound 
by the administrative remedy and the judicial review provisions of the Act." 


United States v. Lewes Dairy, Inc., 337 F.2d 827, 832 (3d Cir. 1964), cert. denied, 379 U.S. 
1000, 85 S.Ct. 720, 13 L.Ed.2d 702 (1965); United States v. Ideal Farms, Inc., supra note 45, 262 
F.2d at 334; Willow Farms Dairy, Inc. v. Benson, 276 F.2d 856 (4th Cir. 1960); United States v. 
Lamars Dairy, Inc., supra note 45, 500 F.2d at 85; United States v. Turner Dairy Co., supra note 
45, 166 F.2d at 3-4; Rasmussen v. Hardin, 461 F.2d 595, 597-598 (9th Cir.), cert. denied, 409 U.S. 
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with references to lack of jurisdiction of the courts prior thereto.” 

That the instant suit is not an enforcement effort by the Secretary does not 
render Ruzicka inapposite.* The statutory scheme is equally frustrated when 
a handler does not exhaust the administrative remedies before seeking the aid 
of the courts in his behalf. Said the Ruzicka court: 


Congress has provided a special procedure for ascertaining whether 
such an order is or is not in accordance with law. The questions are 
not, or may not be, abstract questions of law. Even when they are 
formulated in constitutional terms, they are questions of law arising out 
of, or entwined with, factors that call for understanding of the milk 
industry. And so Congress has provided that the remedy in the first 
instance must be sought from the Secretary of Agriculture. It is on the 
basis of his ruling, and of the elucidation which he would presumably 


933, 93 S.Ct. 230, 34 L.Ed.2d 188 (1972); LaVerne Coop. Cirtus Ass’n v. United States, 143 F.2d 
415 (9th Cir. 1944); United States v. Brown, 211 F.Supp. 953, 956 (D. Colo. 1962); Gudgel v. 
Iverson, 87 F.Supp. 834, 840 (W.D. Ky. 1949); Sanitary Dairy Prods., Inc. v. Cook, 211 F.Supp. 183, 
18S (W.D. La. 1962); United States v. Sanitary Dairy Prods., Inc., 211 F.Supp 185, 187 (W.D. La 
1962); InterState Milk Producers Coop., Inc. v. St. Clair, 314 F. Supp. 108, 111 (D. Md. 1970); 
United States v. Melenyzer, 390 F.Supp. 960, 961 (W.D. Pa. 1975); United States v. Abbotts Dairies, 
315 F.Supp. 571, 573 (E.D. Pa. 1970); Hygeia Dairy Co. v. Benson, 151 F.Supp. 661, 663 (S.D. 
Tex. 1957); Velman v. Freeman, 267 F.Supp. 842, 845 (E.D. Wis.), affd 388 F.2d 308 (7th Cir. 
1967), cert. denied, 390 U.S. 1026, 88 S.Ct. 1413, 20 L.Ed.2d 283 (1968). 


7 'E.g., United States v. Sanitary Dairy Prods., Inc., supra note 50, 211 F. Supp. at 187 ("[t}]he 
remedy provided by the Congress is exclusive and this Court is without jurisdiction to review the 
Secretary’s order until the administrative remedy has been exhausted. . ."); Inter-State Milk 
Producers Coop., Inc. v. St. Clair, supra note 50, 314 F.Supp. at 111 ("[i]t is quite clear under the 
authorities that this Court has no jurisdiction. . . in such a proceeding as this, at the suit of 
a handler... ."). These interpretations are consistent with the legislative history of Section 8c(15), 
which teaches that after a final determination by the Secretary, "[t]he petitioner may then, if he 
desires, file a bill in equity in the Federal courts... ." H.R. Rep. No. 1241, 74th Cong., 1st Sess. 
14 (1935); S. Rep. No. 1011, 74th Cong., Ist Sess. 14 (1935) (emphasis added). 


>Benson v. Schofield, supra note 49, 98 U.S.App.D.C. at 427, 236 F.2d at 722; Rasmussen 
v. Hardin, supra note 50, 461 F.2d at 597-598; Gudgel v. Iverson, supra note 50, 87 F.Supp. at 840; 
Willow Farms Dairy, Inc. v. Benson, 181 F.Supp. 798, 800 (D.Md.), aff'd 276 F.2d 856 (4th Cir. 
1960); Avon Dairy Co. v. Eisaman, 69 F.Supp. 500, 501-502 (E.D. Ohio 1946); Hygeia Dairy Co. 
v. Benson, supra note 50, 151 F.Supp. at 662-663. 
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give to his ruling, that resort may be had to the courts.” 


To be sure, appellants participated to some extent in the 1976 
supplemental rulemaking hearings, and prior thereto had secured the opinion 
of the judicial officer on several of their contentions. But, as the Supreme 
Court has declared, "[t]he [exhaustion] doctrine, wherever applicable, does not 
require merely the initiation of prescribed administrative procedures. It is one 
of exhausting them, that is, of pursuing them to their appropriate conclusion, 
and, correlatively, of awaiting their final outcome before seeking judicial 
intervention."™ Appellants obviously did not meet that standard, for they 
never asked the judicial officer to pass on the 1976 orders rejecting advance 
announcement of minimum prices for class II milk. 


B. Asserted Exceptions to Exhaustion 


Appellants urge essentially three objections to application of exhaustion 
principles to their suit. First, they argue that the 1976 supplemental 
rulemaking proceeding was a legal nullity, and that all required administrative 
recourse had therefore been taken when the judicial officer issued his ruling 
on the order culminating the 1970-74 rulemaking proceeding.» The officer, 
they say, upon concluding that the 1970-74 record did not support the 
retroactive-announcement provision for class II milk on its stated rational, was 
obliged by the terms of the statue to order "final" relief in the form of advance 
notice; the 1976 supplemental proceeding, they further say, was 


United States v. Ruzicka, supra note 34, 329 U.S. at 294, 67 S.Ct. at 210, 91 L.Ed. at 295. 


“Aircraft & Diesel Equip. Corp. v. Hirsch, 331 U.S. 752, 767, 67 S.Ct. 1493, 1500, 91 L.Ed. 
1796, 1806 (1947). Accord, American Fed’n of Gov’t Employees v. Acree, 1S5 U.S.App.D.C. 20, 23, 
47S F.2d 1289, 1292 (1973); Spanish Int'l Broadcasting Co. v. FCC, 128 U.S.App.D.C. 93, 102-103, 
385 F.2d 615, 624-625 (1967); Coy v. Folsom, 228 F.2d 276, 280 (3d Cir. 1955); Union Oil Co. v. 
FPC, 236 F.2d 816, 819-820 (Sth Cir. 1956), cert. denied, 352 U.S. 969, 77 S.Ct. 360, 1 L.Ed.2d 323 
(1957); Jordan v. United States, 522 F.2d 1128, 1132 (8th Cir. 1975); Home Loan Bank Bad. v. 
Mallonee, 196 F.2d 336, 381 (9th Cir. 1952), cert. denied, 345 U.S. 952, 73 S.Ct. 863, 97 L.Ed. 1374 
(1953). 


Brief for Appellants at 38-39. 


See 7 U.S.C. §608c(15) (A) (1976), quoted supra note 11. 
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procedurally flawed.” Secondly, appellants maintain that the purely legal 
arguments they have advanced against retroactive announcement of minimum 
class II milk prices are exempt from any duty which they otherwise might have 
had to exhaust.* Thirdly, they insist that any attempt to secure further relief 
from the judicial officer subsequent to the 1976 supplemental proceeding 
would have been futile, and would only have delayed relief already overdue.” 

The last contention immediately encounters serious difficulty. I agree that 
in the absence of statutory constraint the exhaustion rule presupposes an 
efficacious administrative remedy.” I agree, too, that ordinarily exhaustion 
may be excused by delay when time is vital to the preservation of substantial 
rights.” But for situations like that at bar, it bears repeating, Congress has 
unexceptionably mandated exhaustion.” As the courts have uniformly viewed 
Section 8(15) (A), it is more than a codification of the judicially-created 
exhaustion doctrine with its complement of largely discretionary exceptions 


"Brief for Appellants at 34-37. 


8/4. at 39. 


Pid. 


See Humana of South Carolina, Inc. v. Califano, supra note 36, 191 U.S.App.D.C. 379, 590 
F.2d at 1081; Wallace v. Lynn, 165 U.S.App.D.C. 363, 367, 507 F.2d 1186, 1190 (1974); Lodge 
1858, Am. Fed’n of Gov’t Employees v. Paine, 141 U.S.App.D.C. 152, 166, 436 F.2d 882, 896 
(1970). 


Eg. Smith v. Illinois Bell Tel. Co., 270 U.S. 587, 591, 46 S.Ct. 408, 409, 70 L.Ed. 747, 749 
(1926) (2-year delay in ending confiscatory rates); Prendergast v. New York Tel. Co., 262 U.S. 43, 
46-47, 43 S.Ct. 466, 468, 67 L.Ed. 853, 856-857 (1923) (7-month delay in granting rate increases, 
coupled with prospect for further delay); Environmental Defense Fund v. Hardin, 138 
U.S.App.D.C. 391, 397-398, 428 F.2d 1093, 1099-1100 (1970) (total administrative inaction); Note, 
Judicial Accleration of the Administrative, Process: The Right to Relief from Unduly Protracted 
Proceedings, 72 Yale L.J. 574 (1963). 





See text supra at notes 39-51. 
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intact;* rather, a final decision by the Secretary has consistently been 
deemed an absolute prerequisite to district court review.“ On the other 
hand, no one would be eager to say that Congress contemplated pursuit of an 
administrative remedy when it truly and patently would come to no more than 
an exercise in futility. 

No such dilemma is faced in the instant case, however, for in my view 
appellants have not advanced adequate cause excusing their flat refusal to 
return to the judicial officer once the supplemental rulemaking proceeding had 
run its course. Their lament over delay is belied by the judicial officer’s 
assurance in his earlier decision that he would hear and pass on all objections 


See cases cited supra note 50. None of the authorities proffered by appellants addressed 
a cognate situation-one wherein the statute itself unqualifiedly demands exhaustion. NLRB v. 
Industrial Union of Marine & Shipbldg. Workers, supra note 38, 391 U.S. at 423-428, 88 S.Ct. at 
1721-1724, 20 L.Ed. 2d at 711-714, held that a union’s internal exhaustion requirements were not 
a jurisdictional bar to a federal court action. See also Chambers v. Local Union N. 639, 188 
U.S.App.D.C. 133, 141-146, 578,F.2d 375, 383-388 (1978). McNeese v. Board of Educ. 373 U.S. 
668, 672-676, 83 S.Ct. 1433, 1435-1438, 10 L.Ed.2d 622, 625-628 (1963), held that 42 U.S.C. § 1983 
(1976) created a right of action predominant over state law, and that a plaintiff need not exhaust 
available state remedies prior to invoking federal court aid thereunder. Other cases all dealt 
with federal statutes, but none was similar to the one involved here. See American Fed’n of Gov't 
Employees v. Acree, supra note 54, 155 U.S.App.D.C. at 23, 475 F.2d at 1292 (regulations 
pursuant to 5 U.S.C. § 7501 (1970), which does not specifically require exhaustion); Southern 
Christian Leadership Conference v. Connolly, 331 F.Supp. 940, 944 (E.D. Mich. 1971) (regulations 
promulgated pursuant to 15 U.S.C. § 634 (1976), which does not exact exhaustion prior to 
gaining court jurisdiction); Wallace v. Lynn, supra note 60, 165 U.S.App.D.C. at 367, 507 F.2d 
at 1190 (two possible courses of relief apparently provided by a statute which did not explicitly 
demand exhaustion); Blackwell College of Business v. Attorney Gen., 147 U.S.App.D.C. 85, 92, 454 
F.2d 928, 935 (1971) ("[n]either the statute. .. nor the applicable regulations, sets forth any clear- 
cut administrative procedure. . . ."). 

Appellants also cite Natural Resources Defense Council v. Train, 166 U.S.App.D.C. 312, 323, 
510 F.2d 692, 703 (1975), for the proposition that the court "may proceed promtly to merits when 
it is confident that agency recourse is futile, as where agency’s position is firm." Brief for 
Appellants as 39-40 n.**. Train has no relevance whatsoever to the instant situation; it focused 
on jurisdiction pursuant to 28 U.S.C. § 1331 (1976) and the Administrative Procedure Act, not 
with a mandatory statute, and involved an agency attempting to argue failure to exhaust for the 
first time on appeal. The instant case is completely different: here the statute is mandatory and 
the agency has continually asserted that appellants must exhaust their administrative remedies. 
Nor do we accept appellants’ contentions that the agency has established an immutable position. 
See notes 65-67 infra and accompanying text. 


“See cases cited supra note 50. 
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stemming from that proceeding within 85 days of its completion. Their 
additional plaint--that efforts to secure relief from the judicial officer would 
obviously have failed--turns a deaf ear to his avowal that he could and would 
grant affirmative relief on a sufficiently strong record.® It also ignores the 
officer’s authority and presumed willingness to rectify the assertedly one-sided 
nature of the supplemental proceeding were he to find that to have been the 
fact.” 

Appellants’ second argument--that exhaustion is simply unnecessary with 
respect to their wholly legal complaints--ordinarily would give little pause. As 
the Ninth Circuit has observed, the Supreme Court’s decision in Ruzicka © 
indicates that the "administrative remedy should be employed even though the 
matter to be reviewed [is] essentially a legal or a constitutional question," 
and this view, I believe, is eminently sound. The courts strive, as they must, 
to follow a path of strict adjudicative necessity in reaching constitutional 


“See note 22 supra. Appellants undoubtedly would have liked an even more rapid 
resolution of their claims, but it must be realized that the administrative process is not always 
as speedy as might be desired. See Kessler v. FCC, 117 U.S. App.D.C. 130, 141 n.10, 326 F.2d 
673, 684 n.10 (1963) (time for holding hearings is within agency’s discretion if not excessive); 
Harvey Radio Laboratories, Inc. v. United States, 110 U.S.App.D.C. 81, 83, 289 F.2d 458, 460 
(1961) ("long and unfortunate" delay is not always “unnecessary"). Nor can we conclude on the 
record before us that any delay conceivable would be attributable to consciously dilatory actions 
of any of the participants. See Smith v. Illinois Bell Tel. Co., supra note 61, 270 U.S. at 591, 46 
S.Ct. at 409, 70 L.Ed. at 749; Chambers v. Local Union No. 639, supra note 63, 188 U.S. App.D.C. 
at 141-143, 578 F.2d at 386-388; cf. M. Green, The Other Government 138, 143-145, 192-196 
(1975). 


See Babcock Dairy Co., supra note 5, at 23, J. App. 129. 


- Appellants complain that "[t]he 1976 proceedings did not represent either in substance 
or form the kind of open forum contemplated by Congress for the ventilation of issucs relating 
to amendments to Marketing Orders." Brief for Appellants at 37. Had they persuaded the 
judicial officer to this point of view, he might have issued detailed instructions for a prompt, fair 
hearing, or might even have conducted such a hearing himself. 


8 United States v. Ruzicka, supra note 34; see text supra at notes 45-48. 


® Rasmussen v. Hardin, supra note 50, 461 F.2d at 597-598. 
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issues,” and insist upon exhaustion of administrative recourse as a 
forerunner to a constitutional affray in court.” Had appellants returned to 
the judicial officer after compiling a substantial record at the 1976 
supplemental hearing, they might have been awarded the advance- 
announcement provision they seek for class II milk prices, with the result that 
a constitutional confrontation on their due process claim would have been 
completely avoided.” Moreover, judges are obliged to yield appropriate 
deference to an agency’s consistent, considered interpretation of its governing 
statute;” and a rule permitting handlers to challenge constitutionally, without 
first exhausting their administrative remedies, a term in a milk-marketing 
order as contrary to the Act would often deprive the court of the benefit of 
the views of those possessed of day-to-day experience in administering the 
federal milk-marketing program.” 


” Rosenberg v. Fleuti, 374 U.S. 449, 451, 83 S.Ct. 1804, 1806, 10 L.Ed.2d 1000, 1002 (1963); 
Bush v. Texas, 372 U.S. 586, 590, 83 S.Ct. 922, 925 9 L.Ed.2d 958, 960 (1963); Stefanelli v. Minard, 
342 U.S. 117, 120 72 S.Ct. 118, 120, 96 L.Ed. 138, 142 (1951). 


” See, e.g., Aircraft & Diesel Equip. Corp v. Hirsch, supra note 54, 331 U.S. at 772, 67 S.Ct. 
at 1503, 91 L.Ed. at 1808; Wallace v. Lynn, supra note 60, 165 U.S.App.D.C. at 367, 507 F.2d at 
1190; National Lawyers Guild v. Brownell, 96 U.S. App.D.C. 252, 256, 225 F.2d 552, 556 (1955), 
cert. denied, 351 U.S. 927, 76 S.Ct. 778, 100 L.Ed 1457 (1956); Murillo v. Mathews, 588 F.2d 759, 
761-762 (9th Cir. 1978). See also W.E.B. Dubois Clubs of America v. Clark, 389 U.S. 309, 312, 88 
S.Ct. 450, 452, 19 L.Ed.2d 546, 549 (1967). 


” Compare Wallace v. Lynn, supra note 60, 165 U.S.App. D.C. at 367-368, 507 F.2d at 1190- 
1191. 


® See, e.g, Miller v. Youakim, 440 U.S. 125, 144 n.25, 99 S.Ct. 957, 969 n.25, 59 L.Ed.2d 194, 
209 n.25 (1979); Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 381, 89 S.Ct. 1794, 1801-1802, 
23 L.Ed.2d 371, 383-384 (1969); Zemel v. Rusk, 381 U.S. 1, 11, 85 S.Ct. 1271, 1278, 14 L.Ed.2d 
179, 187 (1965). 


™ See text supra at note 53. Exhaustion is peculiarly appropriate when the litigation makes 
demands upon the agency’s expertise in the administration of a complex statutory scheme. 
Weinberger v. Bentex Pharmaceuticals, Inc., 412 U.S. 645, 654, 93 S.Ct. 2488, 2494, 37 L.Ed.2d 235, 
242 (1973); Parisi v. Davidson, supra note 34, 405 U.S. at 37, 92 S.Ct. at 818, 31 L.Ed.2d at 25; 
McKart v. United States, supra note 34, 395 U.S. at 194, 89 S.Ct. at 1663, 23 L.Ed.2d at 203-204; 
American Fed'n of Gov't Employees v. Acree, supra note 54, 155 U.S.App.D.C. at 23, 475 F.2d at 
1292; Marshall v. Northwest Orient Airlines, Inc. 574 F.2d 119, 122 (2d Cir. 1978); Scepe v. 
Department of Navy, 518 F.2d 760, 764 (6th Cir. 1975); Montgomery v. Rumsfeld, supra note 36, 
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C. Decisional Finality 


My colleagues hold that appellants have sufficiently exhausted their 
administrative remedies because they sought and obtained a ruling from the 
judicial officer prior to the 1976 supplemental rulemaking proceeding.” 
They deem irrelevant the fact that the officer felt that he then had before him 
a record inadequate to support affirmative relief, and thus deferred any 
decision on the merits until the Department made more complete factual 
findings. Their conclusion apparently rests upon the premise that merely 
approaching the judicial officer at an intermediate stage of the administrative 
process made his response sufficiently "final" for purpose of review. 

Without a doubt, exhaustion and finality are "inextricably intertwined;"” 
equally indisputably, the label placed upon a ruling by an agency is not 
conclusive on the question of the finality requisite.” But the purpose of the 
law in requiring both exhaustion and finality is to afford the agency the 
opportunity to assemble a record and reach its conclusions, and only after that 


572 F.2d at 254; Jette v. Bergland, 579 F.2d 59, 62 (10th Cir. 1978). 
” Maj. Op. text at notes 55-57. 
76 . 
Id., text following note 62. 


77 Id., text at note 60, citing Fidelity Television, Inc. v. FCC, 163 U.S.App.D.C. 441, 446 ,S02 
F.2d 443, 448 (1974). I do not argue with the proposition that an order may be considered 
“final" for purposes of review when it "impose[s] and obligation, den[ies] a right, or fix[es] some 
legal relationship as a consummation of the administrative process,” id., quoting Chicago & So. 
Air Lines v. Waterman S.S. Corp., 333 U.S. 103, 113, 68 S.Ct. 431, 437, 92 L.Ed. 568, 577 (1948) 
(emphasis added). The court states that "legal consequences" flowed from the judicial officer’s 
1976 denial of imposition of advance notice on an inadequate record, Maj. Op. at 17, but this 
misses the point. The "legal consequence" was simply that appellants were forced to operate 
under preexisting governmental regulations which had not yet been suitably established as either 
valid or invalid, while a new effort to adjudge their status was ongoing. Moreover, the decision 
of the judicial officer cannot be said to have"consummated" the administrative procecding in any 
fashion similar to that in Fidelity Television. And the court’s implication that judicial review in 
this case does not appreciably disrupt agency proceedings is refuted by the facts. It has impeded 
an administrative resolution that might have been forthcoming as early as 1976, and the court 
forecloses the Secretary from exercising his discretion on interim price-announcing when it 
inflicts its own notions of interim remediation. 
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is judicial review appropriate.” That this has not been achieved in the 
present case is exemplified by the court’s remand for further administrative 
proceedings. And the court does not question the Secretary’s repeated 
assertions that the record does not support the imposition of advance 
notification of prices minimally to be paid for class II milk.” 

There is a complicating factor, however. The Secretary maintains that 
appellants’ objections to the 1970-71 rulemaking proceeding and the resulting 
1974 decision were mooted by the 1976 proceeding,” and that their 
complaints about the 1976 proceeding are premature because of their failure 
to seek administrative review thereof. The Secretary nevertheless 
concurs™ in appellants’ argument, as did the District Court,® that the pure 
questions of law that they raise are ripe for judicial consideration and should 
be resolved now, a view, as already explained, I do not share.” But I do 
believe the Secretary has some discretion regarding the timing and content of 
the final decisions he renders under Section 8(c) (15) (A),® and thus face the 
question whether the Secretary’s concession means that he has in effect 


78 McKart v. United States, supra note 34, 395 U.S. at 193-194, 89 S.Ct. at 1662, 23 L.Ed.2d 
at 203. See also United States v. Ruzicka, quoted in text supra at note 48. 


” See Maj. Op., text at note 66. 


® Brief for Appellees at 10, citing F.H. Vahlsing, Inc. v. United States, 367 F.2d 577 (Sth Cir. 
1966). 


§! Brief for Appellees at 10-17. 

® Brief for Appellees at 17. 

American Dairy v. Butz, supra note 7, at 19, J. App. 219. 
* See text supra at notes 69-74. 


® Instructive on this score are decisions construing § 205(g) of the Social Security Act, 42 
U.S.C. § 405(g) (1976). See Mathews v. Diaz, Salfi supra note 36, 426 U.S. at 75-77, 96 S.Ct. at 
1889-1890, 48 L.Ed.2d at 487-488; Weinberger v. Salfi, supra note 34, 422 U.S. at 766-767, 95 S.Ct. 
at 2467-2466, 45 L.Ed.2d at 539-540; Wright v. Califano, 587 F.2d 345, 353-354 (7th Cir. 1978); cf: 
Mathews v. Eldridge, supra note 36, 424 U.S. at 328-332, 96 S.Ct. at 899-901, 47 L.Ed.2d at 29-31. 
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dispensed with a conventional final decision, at least for the time being. 

On balance, I think not, nor do I think the judicial officer’s order may 
properly be taken as final. Though the officer has been granted authority to 
issue final rulings under Section 8(c) (15) (A), he remitted appellants to 
additional rulemaking on the price-announcement issue, and his order 
specified that "[j]urisdiction of this proceeding is retained by the Judicial 
Officer for the purpose of issuing a final Decision and Order following 
whatever corrective action is taken by the Secretary with respect to such 
provisions."” The order thus viewed the officer’s decision as open to revision 
upon completion of the supplemental rulemaking proceeding, and it held out 
the promise of appropriate relief. 

This order, like that of a court remanding for trial, was not final for 
purposes of judicial review. The Secretary does not contend that the judicial 
officer issued a decision final in that sense; indeed, he opposes review of any 
fact-dependent issue.” So, far from making any concession on decisional 
finality, the Secretary has merely taken a mistaken position on reviewability 
of the legal questions involved herein.” I conclude, then that the 
constitutional and statutory arguments arrayed against retroactive notice of 
class II prices should not be resolved at this time; and I note that since the 
issue is not specifically addressed in the court’s opinion, my colleagues do not 
appear to disagree. 


8° 37 Fed Reg. 28475 (1972); 38 Fed. Reg. 10795 (1973). 
87 Babcock Dairy Co., supra note 5, at 25, J. App. 131. See also note 22 supra. 


8 See 28 U.S.C. §1257 (1976) (Supreme Court review of state court decisions); sec 
generally, Cox Broadcasting Corp. v. Cohn, 420 U.S. 469, 476-487, 95 S.Ct. 1029, 1036-1042, 43 
L.Ed.2d 328, 338-344 (1975). Contrast the power of the Supreme Court to review on certiorari 
"any civil or criminal case" in a court of appeals "before or after rendition of judgement." 28 
U.S.C. § 1254(1) (1976). 


® Brief for Appellees at 10-17. 


» See Part II(A) supra. 
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Il. THE JUDICIAL OFFICER’S DISPOSITION 


As previously mentioned, appellants also assert that the judicial officer 
lacked authority to defer issuance of a final order pending further proceedings 
on the price-notification issue by departmental officials to whom the 
rulemaking function was committed. Insofar as this may be a challenge to the 
officer’s ruling that the record compiled during the 1970-71 hearings did not 
justify a determination that advance announcement of minimum class II milk 
prices would serve the policies of the Act, it falls squarely within the group of 
matters barred by appellants’ failure to exhaust to the end.” There is force 
in the contention that a withholding of judicial relief from the officer’s 
remand-type disposition works a hardship by subjecting appellants to the 
trouble and expense of additional proceedings, but the argument proves too 
much. When a decision--whether administrative or judicial--is erroncous, the 
affected party is nearly always confronted by the need for further proceedings 
to secure his due--at least, that was standard prior to the interim relief 
granted by the court in this case.” Nonetheless, the agency must usually be 
given the opportunity to correct its mistake and render judicial intervention 
unnecessary; by the same token, interlocutory review simply upon the 
disappointed party’s allegation of error undermines the very foundations of the 
exhaustion doctrine.” 

Appellants mount, however, a broader attack on the judicial officer’s 
disposition. They maintain that the officer’s obligation to make a ruling 
which, in the words of the statute, "shall be final, if in accordance with law,"™ 
required him in all circumstances to award final relief without indulging in 


*! Brief for Appellants at 30-34. 
% See Part IV infra. 


* Myers v. Bethlehem Shipbldg. Corp., 303 U.S. 41, 51-52, 58 S.Ct. 459, 463-464, 82 L.Ed. 638, 
644-645 (1938); cf: Petroleum Exploration, Inc. v. Public Serv. Comm’n, 304 U.S. 209, 222, 58 S.Ct. 
834, 841, 82 L.Ed. 1294, 1303 (1938) (neither litigation nor administrative proceedings should be 
enjoined or circumvented merely because expensive or burdensome). 


4 See 7: U.S.C. § 608c(15) (A) (1976), quoted supra note 11. 
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what in effect was a remand for further rulemaking proceedings.” In terms 
of the necessity of exhaustion, this argument stands on a somewhat different 
footing from appellants’ other contentions. It is not a claim that some feature 
of a milk-marketing order is contrary to law--a claim plainly captured by the 
administrative scheme projected in Section 8c(15) (A). Instead, it is an 
assault on the officer’s authority with respect to disposition of petitions for 
review of marketing orders. Under authority controlling on nonjurisdictional 
exhaustion requirements, an affected party may challenge the legal efficacy of 
an administrative procedure in court without first pursuing that procedure,” 
for "the question of the adequacy of the administrative remedy [is] for all 
practical purposes identical with the merits of [the party’s] lawsuit." I need 
not undertake to determine whether this principle applies when exhaustion is 
jurisdictional,” for I am satisfied that the judicial officer has power to 
relegate invalid milk-marketing orders to supplemental rulemaking 
proceedings rather than promulgate valid orders de novo. 

Section 8c(15) (A) instructs the Secretary to "make a ruling upon the 
prayer of [a handler’s] petition which shall be final, if in accordance with 
law." Appellants contend that this directive compelled the judicial officer-- 


°° Brief for Appellants at 30-34. 


© See 7 U.S.C. § 608c(15) (A) (1976), quoted supra note 11; cf; Humana of South Carolina, 
Inc. v. Califano, supra note 36, 191 U.S.App.D.C. at 378-380, 590 F.2d at 1080-1082 (direct 
judicial review appropriate when claim not susceptible to administrative correction). 


™ Bany v. Barchi, __ U.S.__,_ __.10,99S.Ct._,__—sin.10, 61 L.Ed.2d 365, 374 n.10 
(1979); Allen v. Grand Cent. Aircraft Co., 347 U.S. 535, 540-553, 74 S.Ct. 745, 748-755, 98 L.Ed. 
933, 939-946 (1954); Blackwell College of Business v. Attorney Gen. supra note 63, 147 
U.S.App.D.C. at 92, 454 F.2d at 935; see L. Jaffe, Judicial Control of Administrative Action 440 
(1965). 


- Barry v. Barchi, supra note 97, ___:‘ U.S. at__.10, 99 S.Ct. at ___n.10, 61 L.Ed.2d at 
374 n.10, quoting Gibson v. Berryhill, 411 U.S. 564, 575, 93 S.Ct. 1689, 1696, 36 L.Ed.2d 488, 497- 
498 (1973). 


” See text supra at notes 44-51. 


100 7 U.S.C. § 608c(15) (A) (1976), quoted supra note 11. 
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the Secretary’s delegate--\'upon concluding that the existing retroactive- 
notification provision for class II milk prices was invalid for lack of adequate 
record support, to require advance notice forthwith.” It might first be 
noted that Section 8c(15) (A) does not in terms require a final ruling; it 
merely declares the effect of the ruling: that it "shall be final, if in accordance 
with law."* Thus the section, read literally, does not support appellants’ 
position. The greater difficulty in appellants’ thesis is that it runs afoul of the 
statutory command that all provisions in milk-marketing orders "tend to 
effectuate the declared policy" of the Act.'™ It certainly is not a novel 
proposition that regulatory activities must hew to the goals that Congress 
establishes for them,'® which in this instance include protection of producer 
and consumer interests as well as those of handlers.’® Here, in the judicial 
officer’s opinion, the evidence of record was insufficient to warrant a finding 
that advance notification of minimum prices for class IT milk would promote 
the statutory objectives.'” 

Appellants’ argument at this point which my colleagues appear to accept 
without question,"® is that the judicial officer’s finding that retroactive 
announcement of minimum class II milk prices was not adequately supported 
by the evidence and hence was not in accordance with law was equivalent to 
a finding that retroactive notification of those prices did not "tend to effectuate 


1! See note 16 supra and accompanying text. 


102 Brief for Appellants at 30-31. 


103 See text supra at note 100. 


14 See 7 U.S.C. § 608c(4) (1976). 


United States v. Larinoff,431 U.S. 864, 873, 97 S.Ct. 2150, 2156, 53 L.Ed2d 48, 56 (1977); 
Manhauan Gen. Equip. Co. v. Commissioner, 297 U.S. 129, 134, 56 S.Ct. 397, 400, 80 L.Ed. 528, 
531 (1936); Geller v. FCC, ____ U.S.App.D.C.__, __, 610 F.2d 973, 980 (1979). 


See 7 U.S.C. § 602(2) (1976); Benson v. Schofield, supra note 49. 
7 Babcock Dairy Co., supra note 5, at 23-24, J. App. 129-130. 


108 See Maj. Op., text at note 39. 
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the policies of the Act."” Therefore, so the reasoning seemingly goes, since 
that process of notification was not "in accordance with law," the judicial 
officer was statutorily bound to order advance notification."’® In my view, 
this conclusion follows neither from the officer’s action nor from the force of 
logic. 

All the judicial officer ever held was that common treatment of class II 
milk and class III milk in retroactive price-announcing--merely because class 
II milk was deemed, without explanation, to be similar to class III milk--was 
not supported by the evidence.’ The officer did not find that retroactive 
notification of regulated class II milk prices was actually in opposition to the 
policies of the Act, and he specifically declined to infer that advance 
notification of those prices would contribute to effectuation of those 
policies.""* His conclusion simply was that there was insufficient record 
evidence to justify identical price-announcing for the two classes of milk, and 
thus that as a procedural matter the retroactive-notification provision vis-a-vis 
class II milk prices had been promulgated by means "not in accordance with 
law." 

Appellants contend strenuously that the judicial officer’s reading of the 
record was erroneous, and that there was evidence sufficient to warrant an 
order for advance notification of class II milk prices,’ The court refuses to 
examine this claim,’ a stand I am unable to reconcile with the relief that 


Brief for Appellants at 33-34. 


97d. See also Maj. Op., text following note 66. 


"Babcock Dairy Co., supra note 5, at 10-22, J. App. 116-128. 


"274. at 23-24, J. App. 129-130. The judicial officer, far from holding that retroactive notice 
could not effectuate the statutory policies, stated that the Secretary’s counsel, in his brief, had 
made “a convincing showing" that retroactive notice "may be rationally justified." Jd. at 14, J. 
App. 120. The problem, of course, was that this "convincing showing" appeared in the brief 
rather than in record, /d. at 17-18, J. App. 123-124. 


"374. at 25, J. App. 131. 


‘4p rief for Appellants at 31. 


''SMaj. Op.,text at note 66. 
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it ultimately grants. And if the court is correct that it need not explore the 
evidence to ascertain whether it could suitably underpin a requirement of 
advance announcement, I am unable to perceive any justification for the 
court’s decision to disregard the officer’s call for additional evidentiary 
presentations, particularly in light of the longstanding tradition of judicial 
deference to determinations of those charged with the administration of this 
"exquisitely complicated" milk regulatory scheme.'”* 

I do not reach the question of evidentiary sufficiency because I consider 
it barred by the exhaustion doctrine.''’ Assuming with the court, however, 
that the evidence did not adequately buttress a finding that advance 
notification of minimum class II milk prices would foster the policies of the 
Act,'® it is clear that the judicial officer could not lawfully have afforded 
appellants the relief they requested. And with the evidence too weak to 
support any finding whatever on the service that either advance or retroactive 
announcing could lend toward effectuation of the legislative aims, the officer 
had no choice but to await the development of a suitable record. 

I see nothing improper in the judicial officer’s decision to leave that 
development to those charged with the duty of departmental rulemaking 
rather that to take it on himself. No statute or regulation specifically 
prohibited the course he adopted,'” and certainly Section 8c(15) (A)was not 
infringed since responsibility for issuance of the final decision still remained 
upon the officer. Nor is it for us to say whether the officer’s decision to enlist 
the aid of the Department’s regular rulemakeing officials to sift through the 
evidence--old and new--was soundly based in efficiency and fairness. As the 


N6See Queensboro Farms Prods., Inc. v. Wickard,137 F.2d 969, 974 (2d Cir. 1943). See also 
United States v. Ruzicka, supra note 34, 329 U. S. 294, 67 S.Ct. at 210, 91 L.Ed. at 295, quoted 
in text at note 53 supra; Zuber v. Allen, 396 U.S. 168, 90 S. Ct. 314, 24 L.Ed.2d 345 (1969); cf 
Schepps Dairy v. Bergland, supra note 4, text at notes 88-94. 


See Part II supra. 


8 This assumption is implicit in the court’s ultimate disposition. 


"97 C.E.R. § 900.66 (1979) contemplates no more than that the Secretary will at some time 


issue a final decision upon a handler’s petition; and "the choice . . . between proceeding by 
general rule or by individual, ad hoc litigation is one that lies primarily in the informed 
discretion of the administrative agency," SEC v. Chenery Corp., 332 U.S. 194, 203, 67 S.Ct. 1575, 
1580, 91 L.Ed. 1995, 2002 (1947). 
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Supreme Court has warned, 


[aJbsent constitutional constraints or extremely compelling 
circumstances the "administrative agencies ‘should be free to fashion 
their own rules of procedure and to pursue methods of inquiry capable 
of permitting them to discharge their multitudinous duties.”".'” 


No colorable constitutional or statutory objection to the course taken by 
the judicial officer appearing, this restricted standard of judicial scrutiny 
should prompt us to sustain the judicial officer’s ruling. 


IV. RELIEF GRANTED BY THE COURT 


My Colleagues and I concur, though for different reasons, in the view that 
it is not propitious to decide on this appeal whether there was substantial 
evidence to support a call for advance announcement of minimum class II 
milk prices." I would not analyze the record for that purpose because I 
believe appellants’ failure to exhaust their administrative remedies is an 
insuperable barrier.'” The court prefers, however, to parallel appellants’ 
illogical suggestion that since retroactive notification was found to have been 
adopted by a procedure "not in accordance with law," that necessarily means, 
at least in the interim, that advance notice must be given,'”a theory on 
which I have already expressed my disagreement.’™ So, for the interval 
between the court’s remand and final agency decision, the court itself imposes 
the very same advance-announcement requirement that appellants sought from 


120 Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Counsel, Inc., 435 U.S. 
519, 543, 98 S. Ct. 1197, 1211, 55 L.Ed.2d 460, 479 (1978), quoting FCC V. Schreiber, 381 U.S. 
279, 290, 85 S.Ct. 1459, 1467, 14 L.Ed.2d 383, 391 (1965), in turn quoting FCC V. Pottsville 
Broadcasting Co., 309 U.S. 134, 143, 60 S.Ct. 437, 441, 84 L.Ed. 656, 662 (1940). 


121 See text supra at note 117; Maj. Op., text at note 66. 
'22See Text supra. at note 117. 


Maj. Op., text at note 67. 


See text supra at notes 100-113. 
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the Secretary--and that despite the unresolved question whether a full-blown 
evidentiary record would support advance notification, and even though 
neither the agency nor the court has ever found that advance notification 
would effectuate the purposes of the Act. 

I cannot subscribe to this disposition. As the Supreme Court has 
admonished, “the function of the reviewing court ends when an error of law 
is laid bare. At that point the matter once more goes to the [agency] for 
reconsideration."* And as we ourselves have declared, "a court may not 
compel an administrative agency to pursue a particular course of action when 
another is open to it." Surely we would not break new ground were we to 
leave the Secretary free to bring his own discretion to bear on whether past 
price-notification practice should continue or a new practice should be 
instituted while he proceeds to resolve the controversy thereover.'”” Not even 
appellants insist upon the court’s interim measure as a matter of right; and 
particularly in a situation where, as here, the defect rendering retroactive 
announcement of minimum class II milk prices “not in accordance with law" 
was a paucity of evidence rather than a substantive infirmity, a court should 
not inflict its notions of administrative feasibility upon the body statutorily 
charged with making discretionary determinations.’ 

Ironically, in rationalizing its exaction of interim advance notification, the 
court engages in the same kind of reasoning that appellants challenged before 
the agency. This lawsuit came into being because the sole purported 


'25EPC v. Idaho Power CO., 344 U.S. 17, 20, 73 S.Ct. 85, 86-87, 97 L.Ed. 15, 20 (1952). For 
a fuller discussion, see FCC v. Pottsville Broadcasting Co., supra note 120, 309 U.S. at 141-146, 
60 S.Ct. at 440-443, 84 L.Ed. at 661-663. 


'2public Serv. Comm'n v. FPC, 177 U.S. App.D.C. 272, 348 n.42, 543 F.2d 757, 833 nd 
(1975) (opinion denying rehearing). Of course, “we do not usurp an administrative prerogative 
when we direct a step which the [agency] is legally bound to take." Jd. But only implausibly could 
it be suggested that force of law--instead of the court’s own view--robs the Secretary of his 
normal discretion to determine whether advance or retroactive price-noticing as an interim 
measure better comports with the legislative scheme. 


276 g., Rodway v. Dep't of Agriculture, 168 U.S.App.D.C. 387, 395, 514 F.2d 809, 817 (1975). 


128 See NLRB v. Pipefitters Union, 429 U.S. 507, 522 n.9, 97 S.Ct 891, 900 n.9, 51 L.Ed2d 1, 
15 n.9 (1977), quoting JCC v. Clyde S.S. Co., 181 U.S. 29, 32-33, 21 S.Ct. 512, 513-514, 45 L.Ed. 
729. 731 (1901); see also FPC v. Transcontinental Pipe Line Corp., 423 U.S. 326, 333-334, 96 S. 
Ct. 579, 583, 46 L.Ed.2d $33, 540 (1976). 


SSS 
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justification for inclusion of class II milk within the retroactive price- 
announcement system for class III milk was the Secretary’s rulemaking arm 
deemed the two classes similar. The administrative law judge and the judicial 
office both concluded that this unsubstantiated premise was not sufficient to 
make out the case for inclusion.” The court now states that "Class I 
includes most milk" and that therefore, since common treatment of class II 
and class III milk for price-notification purposes was found to be procedurally 
invalid, "we think it most appropriate that Class I notice be used for Class II 
until the Secretary promulgates new notice provisions."’” Not only is this 
merely a variation of the "similarity" argument which the judicial officer earlier 
found unacceptable but it is also an adoption of that argument--not by the 
agency whose constant involvement with the intricacies of milk regulation 
might entitle its judgement to a degree of deference, but rather by a court that 
has found no occasion to analyze the factual underpinnings of the three-tiered 
milk-pricing system.’ 

The Department of Agriculture itself has never found that class II milk is 
not in fact sufficiently “similar" to class III milk to warrant the same 
retroactive-notification treatment that the latter has and concededly should 
have, but only that the original determination to that effect was unjustified on 
the record as it was at the time.” My colleagues appear to equate this 
conclusion with a holding that class II milk is "similar" to that in class I. And 
by requiring interim advance notification of class II milk prices while 


'2° Babcock Dairy Co., supra note 12, at 37, J. App. 88 (administrative law judge’s decision); 
Babcock Dairy Co., supra note 5, at 10-22, J. App. 116-128 (judicial officer’s decision). 


'3°Mfaj. Op., text following note 67. 


‘The regulatory scheme maintains the sharp distinction between milk to be consumed in 
fluid form and that destined for manufacture into other dairy products. Under the tripartite 
classification of milk now incorporated in many marketing orders, all fluid milk is in class I and 
all manufacturing milk is in classes II and III. No one contends that advance announcement of 
minimum prices for class III milk is appropriate. The court does not explain why it considers 
class II milk so much more similar to milk in class I than in class III. 


'32Babcock Dairy Co., supra note 12, at 51-52, J. App. 102-103 (administrative law judge’s 


decision) ("[a]s found and concluded herein the procedural requirements were not satisfied on 
one particular proposal and for that reason the provisions in the 40 orders providing for the 
delayed announcement of Class II prices are not in accordance with law"); Babcock Dairy Co., 
supra note 5, at 17-18, J. App. 123-124 (judicial officer’s decision) (essentially the same). 
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simultaneously ordering the Secretary to conduct appropriate proceedings 
leading to "a new notice provision supportable on the record,"’* they reverse 
decades of consistent regulatory practice without any reason to which I could 
subscribe. This consequence, I think, is particularly unacceptable in the 
context of a complex administrative scheme such as that in which the present 
contest is waged."™ 


133 4qj. Op., text at note 66. 


134) need quote only this court’s stated past practice with reference to the Act: 


A court’s deference to administrative expertise rises to zenith in connection with the 
intricate complex of regulation of milk marketing. Any court is chary lest its 
disarrangement of such a regulatory equilibrium reflect lack of judicial comprehension 
more than lack of executive authority. 


Blair v. Freeman, 125 U.S.App.D.C. 207, 210, 370 F.2d 229, 232 (1966). 

In addition to the argument that this interim relief is justified by similarity of the two classes 
of milk, my colleagues pointed to the time lapse since inauguration of the proceeding under 
review and declare that "the aggregate record of this decade -long administrative morass is 
equivalent to administrative action unlawfully withheld." Maj Op., text at note 68. On this 
premise, they seek extra support from § 706(1) of the Administrative Procedure Act, which 
empowers a reviewing court to “compel agency action unlawfully withheld or unreasonably 
delayed." 5 U.S.C. §706(1) (1976). I can neither reconcile their hypothesis with the record 
before us nor concur in their view that, even granting the underlying factual assumption, § 706(1) 
authorizes the relief ordered. 

There is no basis in the record for a conclusion one way or the other on reasonableness of 
the first four-year period after the initial notice of rulemaking was published in 1970; aside from 
positive indications that the agency had undertaken a formidable task, the record is completely 
silent in that regard. The handlers filed the administrative complaint forerunning the instant 
action in July, 1974, and the judicial officer issued the ruling here challenged in April, 1976. See 
text supra at notes 11-17. Nothing in the record hints--indeed, appellants have never claimed-- 
that as of that time there had been undue delay in the processing of the complaint. Cf. Brief 
of Appellants at 39-40 (grumbling only of delay during the 1976 supplemental rulemaking 
proceeding). The judicial officer, in his decision, promised that any challenge to the order 
emanating from the 1976 proceeding would be resolved within a maximum of 85 days from the 
time brought. See note 22 supra. The supplemental proceeding terminated in September, 1976, 
41 Fed. Reg. 41427 (1976), and appellants notified the judicial officer the following month that 
they did not plan to accept his offer of expedited review, J. App. 197. I thus am unable to 
understand why the court blames the agency for delay, or why, if any there was, it should be 
characterized as unreasonable. Cf. Chromcraft Corp. v. United States Equal Employment 
Opportunity Comm'n, 465 F.2d 745, 748 (Sth Cir. 1972) (delay not unreasonable unless "it has 
resulted from slothfulness, lethargy, inertia or caprice"). The Secretary’s rulemaking delegates 
have made mistakes, but administrators, like judges, are hardly error-free. 
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In sum, I would hold that appellants’ failure to exhaust their administrative 
remedies for relief from the ancient practice of retroactively announcing 
minimum prices for class II milk precludes judicial consideration in the 
present litigation of the lawfulness of that practice. I agree with the court that 
the Secretary is yet under a statutory responsibility to definitively determine 
just what type of price-notification for class II milk effectuates the goals of the 
Act. I see no basis, however, for the court’s requirement of advance 
notification of class II pricing in the interim. The court obviously and 
understandably desires to relieve appellants from any need to proccess their 
milk under a price-announcement method that has been held to be 
procedurally defective. I think the question whether the method is to be 
changed, and if so when, remains in the first instance for the Secretary. 


FRIENDSHIP DAIRIES, INC. v. BUTZ. 
No. 77-6114. 
Filed December 19, 1977. 


(Cite as 573 F.2d 1290) 


Before: Honorable Wilfred Feinberg and Honorable Thomas J. Meskill, Circuit Judges and 
Honorable John R. Bartels, District Judge. 


Moreover, even, had there been unreasonable delay within the meaning of § 706(1), I know 
of no precedent for a reviewing court’s imposition of its own brand of interim relief, particularly 
when it is devoid of record support. In the only cases I have found in this circuit granting relief 
on the ground of agency delay, we have, retaining jurisdiction, remanded to the agency for 
prompt action on the matter found to have been delayed. See Nader v. FCC, 172 U.S.App.D.C. 
1, 25-26, 520 F.2d 182, 206-207 (1975); Environmental Defense Fund v. Hardin, supra note 61, 138 
U.S.App.D.C. at 397-398, 428 F.2d at 1099-1100. And subsequent to the enactment of § 706 (1) 
in its current form in 1966, the Supreme Court has warned of the danger invited when an 
appellate court imposes specific interim relief while awaiting a decision from an administrative 
agency on remand. See FPC v. Transcontinental Pipe Line Corp., supra note 128, 423 U.S. at 333- 
334, 96 S.Ct. at 583, 46 L.Ed.2d at 540. I imply no view on whether § 706 (1) can ever provide 
the basis for judicially-formulated interim relief; the parties have not raised that question, and 
certainly there is no need to address it. I suggest no more than that the answer sccms much 
more complicated than the court’s statement makes it appear. 
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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 


This cause came on to be heard on the transcript of record from the 
United States District Court for the Eastern District of New York, and was 
argued by counsel. 

On consideration whereof, it is now hereby ordered, adjudged, and decreed 
that the judgment of said District Court be and it hereby is affirmed on the 
opinion of Judge Neaher reported at 432 F. Supp. 508. 


' 
I 
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AGRICULTURAL MARKETING AGREEMENT ACT 
DEPARTMENTAL DECISION 


In re: GERAWAN FARMING, INC., A CALIFORNIA CORPORATION. 
93 AMA Docket No. F&V 916-20, 917-21. 
Order Denying Interim Relief filed August 11, 1993. 


The Judicial Officer denied an application for interim relief based on established precedent. 


Garrett B. Stevens, for Respondent. 
Thomas E. Campagne & Clifford C. Kemper, Fresno, California, for Respondent. 
Order issued by Donald A. Campbell, Judicial Officer. 


Petitioner’s Application for Interim Relief and Request for Oral Argument 
are denied. In re Independent Handlers, 51 Agric. Dec. 122 (1992); In re Cal- 
Almond, Inc., 50 Agric. Dec. 670 (1991); In re Saulsbury Orchards & Almond 
Processing, Inc., 49 Agric. Dec. 836 (1990); In re Lansing Dairy, Inc., 48 
Agric. Dec. 867 (1989); In re Gerawan Co., Inc., 48 Agric. Dec. 79 (1989); 
In re Cal-Almond, Inc., 48 Agric. Dec. 15 (1989); In re Wileman Bros. & 
Elliott, Inc., 47 Agric. Dec. 1109 (1988), reconsideration denied, 47 Agric. 
Dec. 1263 (1988); In re Wileman Bros. & Elliott, Inc., 46 Agric. Dec. 765 
(1987), reconsideration denied, 46 Agric. Dec. 765 (1987); In re Saulsbury 
Orchards & Almond Processing, Inc., 46 Agric. Dec. 561 (1987); In re Borden, 
Inc., 44 Agric. Dec. 661 (1985); In re Sequoia Orange Co., 43 Agric. Dec. 
1719 (1984); In re Dean Foods Co., 42 Agric. Dec. 1048, 1048 (1983); In re 
Moser Farm Dairy, Inc., 40 Agric. Dec. 1246, 1246-50 (1981). 
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DEPARTMENTAL DECISIONS 
ANIMAL QUARANTINE AND RELATED LAWS 


In re: PERRY GREEN. 
A.Q. Docket No. 90-36. 
Decision and Order filed July 2, 1993. 


Civil penalties — Interstate movement of cattle without the required certificates, statements or 
permits for entry. 


The Judicial Officer affirmed the decision by Judge Bernstein assessing civil penalties of $14,000 
against Respondent for moving cattle interstate without the required certificates, statements or 
permits. Importance of Brucellosis Eradication Program explained. The sanction imposed is not 
too severe, considering the importance of the Brucellosis Eradication Program. 


Jaru Ruley, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative proceeding for the assessment of civil penalties 
under the Act of February 2, 1903, as amended (21 U.S.C. §§ 111, 120, and 
122), for violations of the Act and the regulations promulgated thereunder (9 
C.F.R. §§ 71.18 and 78.1 et seq.) governing the interstate movement of cattle. 
An Initial Decision and Order was filed February 9, 1993, by Administrative 
Law Judge Edwin S. Bernstein (ALJ) assessing civil penalties of $14,000 against 
Respondent for moving cattle interstate without the required certificates, 
statements or permits. 

On March 8, 1993, Respondent appealed to the Judicial Officer, to whom 
final administrative authority has been delegated to decide the Department’s 
cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35).! The case was 
referred to the Judicial Officer for decision on March 25, 1993. 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 


See 
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Based upon a careful consideration of the record, the Initial Decision and 
Order is adopted as the final Decision and Order, with deletions shown by dots, 
additions shown by brackets, and with trivial editorial changes not specified. 
Additional conclusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


This is an administrative proceeding for the assessment of civil penalties 
against Respondent Perry Green for violations of the Act of February 2, 1903, 
as amended (21 U.S.C. §§ 111, 120), and regulations promulgated thereunder 
(9 C.F.R. §§ 71.18 and 78.1 et seq.) in accordance with the Rules of Practice 
in 9 C.F.R. § 70.1 et seg. and 7 C.F.R. § 1.130 et seq. This proceeding was 
instituted by a Complaint filed on September 28, 1990, by the Administrator, 
Animal and Plant Health Inspection Service (APHIS), United States Department 
of Agriculture (USDA), against Marvin S. Jones, d/b/a Jones Livestock & Dairy 
Auction and Perry Green. [The caption of the Complaint was amended to read 
“Marvin S. Jones, d/b/a M & J Livestock, Inc."] Both Respondents filed 
Answers to the Complaint. On July 13, 1992, a Consent Decision as to Marvin 
S. Jones, d/b/a M & J Livestock, Inc., was filed with the Office of the Hearing 
Clerk. Therefore, in this decision, "Respondent" refers to Perry Green. 

I presided over a hearing on October 21, 1992, in Dallas, Texas. 
Complainant was represented by Jaru Ruley, Esq., Office of the General 
Counsel, U.S. Department of Agriculture. Respondent Perry Green appeared 
pro se. At the hearing, upon motion by Complainant’s counsel, certain counts 
were dismissed and the requested civil penalty was reduced. The Complaint, 
as further amended at the hearing, alleges that on six occasions during July and 
August of 1987, Respondent moved cattle, two years of age or older, interstate 
from the States of Arkansas, Oklahoma and Missouri, to the Jones Livestock 
and Dairy Auction, Sulphur Springs, Texas, in violation of sections 71.18 and 
78.9 of the Federal animal quarantine regulations in that documents, i.e., 
certificates, permits for entry, owner’s or shipper’s statements, or other 
documents containing required information, did not accompany the cattle. 

On November 18, 1992, Respondent filed a letter with attachments of copies 
of five Missouri Department of Agriculture Certificates of Veterinary Inspection. 
Complainant, in its December 9, 1992, response, opposed the admission into the 
record of the proposed additional documents on the grounds that they were 
immaterial and irrelevant. I agree. The proposed exhibits are rejected. The 
documents, issued by the State of Missouri, are clearly marked, “Intra State 
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Movements Only" and, therefore, do not apply to interstate movements at issue 
in this case. 

Complainant filed proposed findings of fact, proposed conclusions of law, 
a proposed order and a brief on December 29, 1992. Respondent did not file 
proposed findings, proposed conclusions or a brief. All proposed findings, 
proposed conclusions and arguments have been considered. To the extent 
indicated, they have been adopted. Otherwise, they have been rejected as 
irrelevant or not supported by the evidence. "CX" refers to Complainant’s 
exhibits; "RX" refers to Respondent’s exhibits; and "Tr." refers to transcript 


pages. 
Findings of Fact 


1. Respondent Perry Green is an individual with a mailing address of 
Route 2, Box 4660, Porum, Oklahoma 74455. 

2. On or about July 13, 1987, Respondent moved six cattle, two years of 
age or older, from the Carroll County Livestock Auction, Berryville, Arkansas, 
to the Jones Livestock and Dairy Auction, Sulphur Springs, Texas. At the time 
Respondent moved these cattle: (a) the cattle were not accompanied by an 
owner’s or shipper’s statement or other document containing required 
information; (b) the cattle were not accompanied interstate by a required 
certificate; and (c) no permit for entry was issued for the interstate movement 
of the cattle. 

3. On or about July 29, 1987, Respondent moved two cattle, two years of 
age or older, from the Adair County Livestock Auction, Stilwell, Oklahoma, to 
the Jones Livestock and Dairy Auction, Sulphur Springs, Texas. At the time 
that Respondent moved the cattle: (a) the cattle were not accompanied by an 
owner’s or shipper’s statement or other document containing required 
information; (b) the cattle were not accompanied by a required certificate; and 
(c) no permit for entry was issued for the interstate movement of the cattle. 

4. On or about July 28, 1987, Respondent moved two cattle, two years of 
age or older, from the Blansit Dairy & Stock Cattle Co., Ozark, Missouri, to 
the Jones Livestock and Dairy Auction, Sulphur Springs, Texas. At the time 
that Respondent moved these cattle: (a) the cattle were not accompanied by an 
owner’s or shipper’s statement or other document containing required 
information; and (b) the cattle were not accompanied interstate by a certificate. 

5. On or about August 11, 1987, Respondent moved at least 21 cattle, two 
years of age or older, from the Blansit Dairy & Stock Cattle Co., Ozark, 
Missouri, to the Jones Livestock and Dairy Auction, Sulphur Springs, Texas. 





| 
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At the time that Respondent moved these cattle: (a) the cattle were not 
accompanied by an owner’s or shipper’s statement or other document containing 
required information; and (b) the cattle were not accompanied interstate by a 
certificate, as required. 

6. On or about August 18, 1987, Respondent moved nine cattle, two years 
of age or older, from the Blansit Dairy & Stock Cattle Co., Ozark, Missouri, 
to the Jones Livestock and Dairy Auction, Sulphur Springs, Texas. At the time 
that Respondent moved these cattle: (a) the cattle were not accompanied by an 
owner’s or shipper’s statement or other document containing required 
information; and (b) the cattle were not accompanied interstate by a certificate. 

7. On or about August 25, 1987, Respondent moved seven cattle, two years 
of age or older, from the Blansit Dairy & Stock Cattle Co., Ozark, Missouri, 
to the Jones Livestock and Dairy Auction, Sulphur Springs, Texas. At the time 
that Respondent moved these cattle: (a) the cattle were not accompanied by an 
owner’s or shipper’s statement or other document containing required 
information; and (b) the cattle were not accompanied interstate by a certificate. 

8. Brucellosis is an infectious, contagious, and communicable disease of 
cattle which also affects human beings. 

9. The State of Oklahoma was a Class B state as designated by section 
78.41, Title 9, Code of Federal Regulations, during July and August of 1987. 

10. The State of Missouri was a Class A state as designated by section 
78.41, Title 9, Code of Federal Regulations, during July and August of 1987. 

11. The State of Arkansas was a Class B state as designated by section 
78.41, Title 9, Code of Federal Regulations, during July and August 1987. 


Conclusions and Discussion 


I. On or about July 13, 1987, Respondent violated the Federal animal 
quarantine regulations when he moved six cattle, two years of age or older, 
from the Carroll County Livestock Auction, Berryville, Arkansas, to the 
Jones Livestock and Dairy Auction, Sulphur Springs, Texas. 


On July 13, 1987, Respondent purchased at least ten cattle at the Carroll 
County Livestock Auction, Berryville, Arkansas. (Tr. 49; CX 2) Among the 
cattle that Respondent purchased were six cattle which were individually 
identified on Respondent’s buyer’s invoices by backtags whose last four digits 
were 3920, 3933, 3908, 3921, 3924 and 3919. (Tr. 39-41; CX 2) A buyer’s 
record is an invoice used by a sale barn or market listing the seller and buyer 
of cattle sold that day, as well as the cattle’s weight and identification. (Tr. 31; 
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CX 2) Backtags, which are issued by State and Federal Cooperative Programs, 
consist of unique numbers used by sale barns or markets to identify the animals 
sold as to State and market in order to keep track of which animals were sold 
as well as who bought them. (Tr. 31, 39) These six cattle were tested for 
brucellosis at the Carroll County Livestock Auction, Berryville, Arkansas, on 
July 13, 1987, and were individually identified on a brucellosis test record, 
which shows the results of the test, by both their complete backtag numbers and 
by their eartag numbers as follows: (Tr. 31, 39-41; CX 3) 


Backtag Number Eartag Number 
71RC3908 T1AYR6884 
71RC3919 71AAE7290 
71RC3921 71VGI7217 
71RC3924 71AAE7292 
71RC3920 73VVM8696 
71RC3933 71VGR6216 


These six cattle were determined to be over two years of age when they were 
tested for brucellosis. (CX 3) 

On July 17, 1987, a group of cattle were tested for brucellosis at the Jones 
Livestock and Dairy Auction, Sulphur Springs, Texas. (Tr. 34; CX 4) Among 
the cattle tested, two were individually identified by eartag numbers 
73VVM8696 and 71AAE7290. (Tr. 41-42; CX 4) On July 24, 1987, another 
group of cattle were tested for brucellosis in Sulphur Springs, Texas. Among 
this group of tested cattle were two which were individually identified on a 
brucellosis test record by eartag numbers 71AAE7292 and 71AYR6884. 
(Tr. 43-44, 73; CX 6) Then, on August 7, 1987, a group of cattle were tested 
for brucellosis at the Jones Livestock and Dairy Auction, Sulphur Springs, 
Texas. (CX 8) Among the cattle tested, one was individually identified by 
eartag number 71VGI7217. (Tr. 78; CX 8) Finally, on August 28, 1987, a 
group of cattle were tested for brucellosis at the Jones Livestock and Dairy 
Auction, Sulphur Springs, Texas. (CX 10) Among the cattle tested, one was 
individually identified by eartag number 71VGR6216. (Tr. 81; CX 10) 

The eartag numbers listed on CX 3, which provide a unique identification for 
six of the cattle purchased by Mr. Green at the Carroll County Livestock 
Auction, Berryville, Arkansas, on July 13, 1987, are the same as those for the 
six cattle tested for brucellosis at the Jones Livestock and Dairy Auction, 
Sulphur Springs, Texas. (CX 2, 3, 4, 6, 8, 10) 
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Respondent was questioned about the movement of the subject six cattle from 
Carroll County, Arkansas. (Tr. 141) He admitted at the hearing that he 
shipped six cattle out of Carroll County. (Tr. 141-142) He stated that for this 
movement, he only had a buyer’s statement, and not the certificate or permit for 
entry that were also required. (Tr. 143; RX 2) The document which 
Respondent states accompanied the movement did not include a destination 
address and states that it was a “[p]Jermit for movement of livestock within the 
State of Oklahoma," and, therefore, is not an acceptable document for the 
movement interstate of the animals. 

During his investigation of these alleged violations, Mr. David Green 
obtained a list of entry permits granted to cattle coming into the State for July 
and August of 1987. (Tr. 83-84; CX 12) The list, which includes the entity 
bringing the cattle in and where they are going in the State, did not include the 
names of Perry Green or Jones Livestock. (Tr. 90; CX 12) 

Title 9, Section 71.18 requires that cattle two years of age or older moving 
interstate must be accompanied by an owner’s or shipper’s statement, or by a 
similar document containing the required information. The required information 
includes: (a) the point from which the animals are moved interstate; (b) the 
destination of the animals; (c) the number of animals covered by the statement, 
or other document; (d) the name and address of the owner at the time of the 
movement; (e) the name and address of the previous owner if ownership 
changed within four months prior to the movement of the cattle; (f) the name 
and address of the shipper; and (g) the identifying numbers of the backtags or 
other approved identification applied. Title 9, Section 78.9(c)(3)[(ii)] requires 
that cattle two years of age or older moved interstate from a Class B state be 
accompanied by a certificate and a permit for entry. The cattle shipped by 
Respondent from Arkansas to Texas were not accompanied by the appropriate 
documents. 

Therefore, it is clear that on or about July 13, 1987, Respondent moved at 
least six cattle which were over two years of age from the Carroll County 
Livestock Auction, Berryville, Arkansas, to Sulphur Springs, Texas, in violation 
of section 78.9(c)(3)(ii) of Title 9, Code of Federal Regulations, in that the 
cattle were not accompanied by a certificate or a permit for entry, as required. 

The fact that Respondent did not produce the certificate or permit for entry, 
or any evidence of their existence, is further proof that Respondent moved the 
cattle without the required certificate and permit for entry since it was within 
Respondent’s power to produce these documents or evidence of their existence. 
"It is certainly a maxim that all evidence is to be weighed according to the proof 
which it was in the power of one side to have produced and in the power of the 
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other to have contradicted." In re Grady, 45 Agric. Dec. 66, 109 (198[6]) [, 
quoting Lord Mansfield in Blatch v. Archer, Cowp. 66]. Here ... 
Complainant produced evidence that a certificate and a permit for entry did not 
accompany the cattle that Respondent moved interstate and, although it was 
within Respondent’s power to produce evidence to contradict this, Respondent 
failed to produce such evidence. 


II. On or about July 29, 1987, Respondent violated the animal 
quarantine regulations when he moved two cattle, two years of age or older, 
from the Adair County Livestock Auction, Stilwell, Oklahoma, to the Jones 
Livestock and Dairy Auction, Sulphur Springs, Texas. 


On July 29, 1987, Respondent purchased at least four cattle at the Adair 
County Livestock Auction, Stilwell, Oklahoma. (Tr. 54-58; CX 13) Among 
the cattle that Respondent purchased were two cattle which were individually 
identified on Respondent’s buyer’s invoices by backtags whose last four digits 
were 3254 and 3310. (Tr. 93-94; CX 13) These two cattle were tested for 
brucellosis at the Adair County Livestock Auction, Stilwell, Oklahoma, on July 
29, 1987, and were individually identified on a brucellosis test record, which 
shows the results of the test, by both their complete backtag numbers and by 
their eartag numbers as follows: (Tr. 92, 95; CX 15) 


Backtag Number Eartag Number 
73AD3254 73BSF1209 
73AD3310 73BSF1247 


The two cattle were determined to be over two years of age when they were 
tested for brucellosis. (CX 15) 

On July 31, 1987, a group of cattle were tested for brucellosis at the Jones 
Livestock and Dairy Auction, Sulphur Springs, Texas. Among the cattle tested, 
two were individually identified by eartag numbers 73BSF 1209 and 73BSF1247. 
(Tr. 95; CX 16) 

The eartag numbers listed on CX 15, which provide a unique identification 
for two of the cattle purchased by Mr. Green at the Adair County Livestock 
Auction, Stilwell, Oklahoma, on July 29, 1987, are the same as those for the 
two cattle tested for brucellosis at the Jones Livestock and Dairy Auction, 
Sulphur Springs, Texas, on July 31, 1987. (CX 13, 15, 16) 

Respondent was questioned about the movement of the subject two cattle 
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from Stilwell, Oklahoma, to Texas. (Tr. 141) He admitted at the hearing that 
he shipped two cattle out of Stilwell. (Tr. 141, 143) Respondent further 
admitted that for this movement, he only had a buyer’s statement, and not the 
certificate or permit for entry that were also required. (Tr. 143) 

A search of the records section of the Texas Animal Health Commission 
confirms that neither an "E" permit nor a certificate was issued for the shipment 
of two cattle from Perry Green, M & J Cattle Company or M & R Cattle 
Company in Oklahoma and consigned to Jones Livestock, Sulphur Springs, 
Texas, on or about July 31, 1987. (CX 34) 

Therefore, it is clear that on or about July 29, 1987, Respondent moved at 
least two cattle which were over two years of age from the Adair County 
Livestock Auction, Stilwell, Oklahoma, to Sulphur Springs, Texas, in violation 
of [section 71.18 and] section 78.9[(c)](3)(ii) of Title 9, Code of Federal 
Regulations, in that the cattle were not accompanied by [an owner’s or shipper’s 
statement or by] a certificate or a permit for entry, as required. 

The fact that Respondent did not produce the certificate or permit for entry, 
or any evidence of their existence, is further proof that Respondent moved the 
cattle without the required certificate and permit for entry since it was within 
Respondent’s power to produce these documents or evidence of their existence. 


Ill. On or about July 28, 1987, Respondent violated the animal 
quarantine regulations when he moved two cattle, two years of age or older, 
from the Blansit Dairy & Stock Cattle Co., Ozark, Missouri, to the Jones 
Livestock and Dairy Auction, Sulphur Springs, Texas. 


On July 28, 1987, Respondent purchased at least two cattle at the Blansit 
Dairy & [Stock Cattle Co.], Ozark, Missouri. (Tr. 58, 96; CX 18) Among the 
cattle that Respondent purchased were two cattle which were individually 
identified on Respondent’s buyer’s invoices by backtags whose last four digits 
were 7338 and 7356. (Tr. 97; CX 18) These two cattle were tested for 
brucellosis at the Blansit Dairy & [Stock Cattle Co.], Ozark, Missouri, on July 
28, 1987, and were individually identified on a brucellosis test record, which 
shows the results of the test, by both their complete backtag numbers and by 
their eartag numbers as follows: (Tr. 97, 98; CX 19) 


Backtag Number Eartag Number 
43BK7338 43 VYC0871 


43BK7356 43 VUP3958 
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The two cattle were determined to be over two years of age when they were 
tested for brucellosis. (CX 19) 

On July 31, 1987, a group of cattle were tested for brucellosis at the Jones 
Livestock and Dairy Auction, Sulphur Springs, Texas. (Tr. 98; CX 8) Among 
the cattle tested, two were individually identified by eartag numbers 43 VY C0871 
and 43VUP3958. (Tr. 98; CX 8) The eartag numbers listed on CX 19, which 
provide a unique identification for two of the cattle purchased by Respondent at 
the Blansit Dairy & Stock Cattle Co., Ozark, Missouri, on July 28, 1987, are 
the same as those for the two cattle tested for brucellosis at the Jones Livestock 
and Dairy Auction, Sulphur Springs, Texas, on July 31, 1987. (CX 8, 19) The 
cattle shipped by Respondent from Missouri to Texas were not accompanied by 
the appropriate documents required by Title 9, Sections 71.18 and 
78.9(b)(3)[(ii)] and the Code of Federal Regulations, Section 78.3(c). 

Therefore, it is clear that on or about July 28, 1987, Respondent moved at 
least two cattle which were over two years of age from the Blansit Dairy & 
Stock Cattle Co., Ozark, Missouri, to Sulphur Springs, Texas, in violation of 
section 78.9(b)(3)(ii) of Title 9, Code of Federal Regulations, in that the cattle 
were not accompanied by a certificate, as required. 

The fact that Respondent did not produce the certificate [or owner’s or 
shipper’s statement], or any evidence of their existence, is further proof that 
Respondent moved the cattle without the required certificate and [owner’s or 
shipper’s statement] since it was within Respondent’s power to produce these 
documents or evidence of their existence. 


IV. On or about August 11, 1987, Respondent violated the animal 
quarantine regulations when he moved at least 21 cattle, two years of age 
or older, from the Blansit Dairy & Stock Cattle Co., Ozark, Missouri, to 
the Jones Livestock and Dairy Auction, Sulphur Springs, Texas. 


On August 11, 1987, Respondent purchased a number of cattle at the Blansit 
Dairy & [Stock Cattle Co.], Ozark, Missouri. (Tr. 99; CX 20) Among the 
cattle that Respondent purchased were 21 cattle which were individually 
identified on Respondent’s buyer’s invoices by backtags whose last four digits 
were 8336, 8334, 8330, 8405, 8399, 8496, 8525, 8442, 8445, 8444, 8446, 
8397, 8450, 8452, 8481, 8644, 8638, 8655, 8678, 8742, and 8288. (Tr. 99; 
CX 20) These 21 cattle were tested for brucellosis at the Blansit Dairy & [Stock 
Cattle Co.], Ozark, Missouri, on August 11, 1987, and were individually 
identified on a brucellosis test record, which shows the results of the test, by 
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both their complete backtag numbers and by their eartag numbers as follows. 


(Tr. 99, 106-114; CX 20, 21) 


Backtag Number 


43BK8288 
43BK8330 
43BK8334 
43BK8336 
43BK8405 
43BK8399 
43BK8496 
43BK8525 
43BK8397 
43BK8444 
43BK8442 
43BK8445 
43BK8446 
43BK8450 
43BK8452 
43BK8481 
43BK8644 
43BK8638 
43BK8655 
43BK8678 
43BK8742 


Eartag Number 


43SAR3017 
43SCV9523 
43VZO1810 
43BHT3632 
43SCB9853 
43S AJ3605 
43BHT3316 
43BGE8773 
43SBM1962 
43BHS1706 
43BGV2618 
43BHS1970 
43BHT3640 
43VZT5765 
43VZT5747 
43 VWY9412 
43BHT3643 
43BHT3645 
43V V14523 
43V VE3730 
43VUE4119 


The 21 cattle were determined to be over two years of age when they were 


tested for brucellosis. (CX 19) 


On August 14, 1987, a group of cattle were tested for brucellosis at the 
Jones Livestock and [Dairy] Auction, Sulphur Springs, Texas. (Tr. 100; CX 
22) The eartag numbers listed on CX 21 and which provide a unique 
identification for 21 of the cattle purchased by Mr. Green at the Blansit Dairy 
& Stock Cattle Co., Ozark, Missouri, on August 11, 1987, are the same as 
those for the 21 cattle tested for brucellosis at the Jones Livestock and [Dairy] 
Auction, Sulphur Springs, Texas, on August 14, 1987, i.e., 43SAR3017, 
43SCV9523, 43VZO1810, 43BHT3632, 43SCB9853, 43SAJ3605, 43BHT3316, 
43BGE8773,43SBM 1962, 43BHS1706, 43BGV2618,43BHS1970,43BHT3640, 


43VZTS5S765, 


43VZT5747, 43VWY9412, 





43BHT3643, 





43BHT3645, 
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43VV14523, 43VVE3730, and 43VUE4119. (Tr. 114-121; CX 21, 22) 

Therefore, it is clear that on or about August 11, 1987, Respondent moved 
at least 21 cattle which were over two years of age from the Blansit Dairy & 
Stock Cattle Co., Ozark, Missouri, to Sulphur Springs, Texas, in violation of 
[section 71.18 and] section 78.9(b)(3)(ii) of Title 9, Code of Federal 
Regulations, in that the cattle were not accompanied by [an owner’s or shipper’s 
statement or by] a certificate, as required. 

The fact that Respondent did not produce the certificate [or statement], or 
any evidence of their existence, is further proof that Respondent moved the 
cattle without the required certificate and [statement] since it was within 
Respondent’s power to produce these documents or evidence of their existence. 


V. On or about August 18, 1987, Respondent violated the animal 
quarantine regulations when he moved nine cattle, two years of age or 
older, from the Blansit Dairy & Stock Cattle Co., Ozark, Missouri, to the 
Jones Livestock and Dairy Auction, Sulphur Springs, Texas. 


On August 18, 1987, Respondent purchased a number of cattle at the Blansit 
Dairy & [Stock Cattle Co.], Ozark, Missouri. Among the cattle that Respondent 
purchased were nine cattle which were individually identified on Respondent’s 
buyer’s invoices by backtags whose last four digits were 9060, 8175, 8178, 
9330, 9393, 9429, 9410, 9436 and 9439. (Tr. 100-101; CX 24) These nine 
cattle were tested for brucellosis at the Blansit Dairy & [Stock Cattle Co.], 
Ozark, Missouri, on August 18, 1987, and were individually identified on a 
brucellosis test record, which shows the results of the test, by both their 
complete backtag numbers and by their eartag numbers as follows: (Tr. 101- 
102; CX 25) 





Backtag Number Eartag Number 
43BK9060 71 VEI7205 
43BK8175 43BHT3654 
43BK8178 43SCB8114 
43BK9330 43BFS8978 
43BK9393 43BES2987 
43BK9429 43SBR9093 
43BK9410 43VZY9513 
43BK9436 43BHT3733 
43BK9439 43SBR8187 
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The nine cattle were determined to be over two years of age when they were 
tested for brucellosis. (CX 25) 

On August 21 and 27, 1987, a group of cattle were tested for brucellosis at 
the Jones Livestock and Dairy Auction, Sulphur Springs, Texas. (Tr. 102, 103; 
CX 26, 28) The eartag numbers listed on Complainant’s exhibit 25 and which 
provide a unique identification for nine of the cattle purchased by Mr. Green at 
the Blansit Dairy & Stock Cattle Co., Ozark, Missouri, on August 18, 1987, are 
the same as those for nine cattle tested for brucellosis at the Jones Livestock and 
Dairy Auction, Sulphur Springs, Texas, on August 21 and 27, 1987, i.e., 
71VEI7205, 43BHT3654, 43SCB8114, 43BFS8978, 43BES2987, 43SBR9093, 
43VZY9513, 43BHT3733, and 43SBR8187. (Tr. 126-131; CX 24, 25, 26, 28) 
The cattle shipped by Respondent from Missouri to Texas were not accompanied 
by the appropriate documents required by Title 9, Sections 71.18 and 
78(b)(3)[(ii)] and Code of Federal Regulations § 78.3(c). 

Therefore it is clear that on or about August 18, 1987, Respondent moved 
at least nine cattle which were over two years of age from the Blansit Dairy & 
Stock Cattle Co., Ozark, Missouri, to Sulphur Springs, Texas, in violation of 
section 78.9(b)(3)(ii) of Title 9, Code of Federal Regulations, in that the cattle 
were not accompanied by [an owner’s or shipper’s statement or by] a certificate, 
as required. 

The fact that Respondent did not produce the certificate [or statement], or 
any evidence of their existence, is further proof that Respondent moved the 
cattle without the required certificate and [statement] since it was within 
Respondent’s power to produce these documents or evidence of their existence. 
Respondent failed to do this. 


VI. On or about August 25, 1987, Respondent violated the animal 
quarantine regulations when he moved seven cattle, two years of age or 
older, from the Blansit Dairy & Stock Cattle Co., Ozark, Missouri, to the 
Jones Livestock and Dairy Auction, Sulphur Springs, Texas. 


On August 25, 1987, Respondent purchased a number of cattle at the Blansit 
Dairy & [Stock Cattle Co.], Ozark, Missouri. Among the cattle that Respondent 
purchased were seven cattle which were individually identified on Respondent’s 
buyer’s invoices by backtags whose last four digits were 9891, 9769, 9997, 
0000, 9964, 9958 and 0070. (Tr. 103; CX 30) These nine cattle were tested 
for brucellosis at the Blansit Dairy & [Stock Cattle Co.], Ozark, Missouri, on 
August 18, 1987, and were individually identified on a brucellosis test record, 
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which shows the results of the test, by both their complete backtag numbers and 
by their eartag numbers as follows: (Tr. 104; CX 31) 


Backtag Number Eartag Number 
43BK9891 43BHT3764 
43BK9769 43 VWR8000 
43BK9997 43VWA9573 
43BK0000 43VXA5577 
43BK9964 43VXZ3383 
43BK9958 43VZH8976 
43BK0070 43VZW4467 


The seven cattle were determined to be over two years of age when they 
were tested for brucellosis. (CX 31) 

On August 28, 1987, a group of cattle were tested for brucellosis at the 
Jones Livestock and Dairy Auction, Sulphur Springs, Texas. (Tr. 104; CX 32) 
The eartag numbers listed on Complainant’s exhibit 31 and which provide a 
unique identification for seven of the cattle purchased by Mr. Green at the 
Blansit Dairy & Stock Cattle Co., Ozark, Missouri, on August 25, 1987, are the 
same as those for seven cattle tested for brucellosis at the Jones Livestock and 
Dairy Auction, Sulphur Springs, Texas, on August 28, 1987, i.e., 43BHT3764, 
43VWR8000, 43VWA9573, 43VXA5577, 43VXZ3383, 43VZH8976, and 
43VZW4467. (Tr. 131-135; CX 30, 31, 32) No such document has been 
introduced at this hearing. The cattle shipped by Respondent from Missouri to 
Texas were not accompanied by the appropriate documents required by Title 9, 
Sections 71.18 and 78.9(b)(3)[(ii)] and Code of Federal Regulations § 78.3(c). 

Therefore, it is clear that on or about August 25, 1987, Respondent moved 
at least seven cattle which were over two years of age from the Blansit Dairy 
& Stock Cattle Co., Ozark, Missouri, to Sulphur Springs, Texas, in violation 
of section 78.9(b)(3)(ii) of Title 9, Code of Federal Regulations, in that the 
cattle were not accompanied by [an owner’s or shipper’s statement or by] a 
certificate, as required. 

Further, the fact that Respondent did not produce the certificate [or 
statement], or any evidence of their existence, is further proof that Respondent 
moved the cattle without the required certificate and [statement] since it was 
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within Respondent’s power to produce these documents or evidence of their 
existence. 


VII. The assessment of civil penalties of $14,000 against Respondent is 
appropriate. 


Brucellosis is a bacterial disease that affects cattle and can also affect human 
beings. (Tr. 14) It can cause abortions, infertility, and loss of milk production. 
(Tr. 14) 

The United States Department of Agriculture has a cooperative program with 
the States, including Texas, for the control and eradication of brucellosis. (Tr. 
14) The Federal Government spends close to $65,000,000 annually on the 
brucellosis program. (Tr. 15) 

As part of the brucellosis control and eradication program, the USDA has 
promulgated regulations, in Part 78, Title 9, Code of Federal Regulations, that 
require that certain requirements be satisfied for interstate movements of cattle. 
Certain of these regulations, which Respondent violated, require that certificates 
accompany specified interstate movements of cattle, and that permits for entry 
accompany or be issued for the movements of these cattle. The requirement that 
appropriate documents accompany certain interstate movements of cattle allows 
the Department to keep track of cattle and to trace cattle if, for example, an 
animal is found to be infected some time after the interstate movement. The 
documents would enable the Government to determine the infected animal’s herd 
of origin. (Tr. 16) Permits for entry must be obtained from the State of 
destination and, therefore, a State is aware that animals will be entering its 
border. (Tr. 18) 

The evidence in the record reveals a wilful, deliberate disregard of the 
brucellosis regulations by Respondent Perry Green. Respondent’s conduct was 
wilful in the sense that this term is used in regulatory law enforcement. 
Conduct is considered wilful, for regulatory enforcement purposes, if a person 
intentionally does an act which is prohibited, irrespective of evil motive or 
reliance on erroneous advice, or if that action is done with careless disregard of 
legal duties. Goodman v. Benson, 286 F.2d 896, 700 (7th Cir. 1961). Here, 
Respondent, with careless disregard of his duties, and with no excuse, moved 
numerous cattle interstate on several occasions during July and August of 1987, 
without their being accompanied by a certificate, without a permit for entry 
being issued, and without an owner’s or shipper’s statement or similar document 
containing required information. Respondent’s actions strike at the very heart 
of the Department’s brucellosis program by preventing State and Federal 
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officials from properly tracing movements of cattle. 

The record also reflects that Respondent, who has been in the cattle business 
for years, was clearly on notice of the Department’s regulations and their 
extremely important purpose, and was previously charged with a similar 
violation of the Department’s regulations. (Tr. 20) Indeed, Respondent’s 
actions of repeatedly moving cattle without required certificates and permits for 
entry show an utter disdain and disregard for the Department’s brucellosis 
regulations. Noncompliance such as this impedes the efforts of the Federal and 
State governments to eliminate or prevent the further spread of brucellosis in the 
United States. 


Therefore, because of Respondent’s wilful, repeated, and deliberate disregard 
of the Department’s regulations, I assess penalties against Respondent of 
$14,000 in the maximum amount of $1,000 allowed by law for each of the 14 
violations in order to deter Respondent and others similarly situated from 
committing future violations of the regulations. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent contends that the administrative sanction imposed by the ALJ is 
too severe. But the civil penalties imposed by the ALJ are modest considering 
the importance of the Brucellosis Eradication Program. As stated in In re 
Horton, 50 Agric. Dec. 430, 463-64 (1991): 


The civil penalties assessed here are modest considering the 
importance of the Brucellosis Eradication Program. As stated in Jn re 
Grady, 45 Agric. Dec. 66, 109 (1986): 


The brucellosis eradication program is important to the 
national welfare. To date, the program has cost in excess of $1 
billion. It costs about $150 million [$63 million in 1987 (Tr. 8)] 
a year (Tr. 440). 


The Brucellosis Eradication Program is described in Jn re Petty, 43 
Agric. Dec. 1406, 1409-10 (1984), aff'd, No. 3-84-2200-R (N.D. Tex. 
June 5, 1986), as follows: 


4. Brucellosis (also known as Bangs disease or undulant 
fever) is a contagious, infectious and communicable disease 
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affecting livestock. It is transmittable to humans.‘ (Tr. 32, 95- 
96, 1056-59, 1160-64, 1177-80). The incubation period of the 
disease varies from about 10 days to a year, but does not 
generally exceed several months (Tr. 95, 1180). 


‘Brucellosis is “a disease of man of sudden or insidious onset 
and long duration characterized by great weakness, extreme 
exhaustion on slight effort, night sweats, chilliness, remittent 
fever, and generalized aches and pains and acquired through direct 
contact with infected animals or animal products or from the 
consumption of milk, dairy products, or meat from infected 
animals" (Webster’s Third New International Dictionary, 
Unabridged (1981), at 285). 


For many years the Federal Government has maintained a 
vigorous and costly program directed to the control and 
eradication of this disease (Tr. 32-33, 1059-63). For example, in 
1980, the Federal Government spent $73,715,667 for brucellosis 
eradication (1982 Budget Explanatory Notes, USDA, vol. 2, at 
8). To control the disease, some entire herds of cattle are 
destroyed, with some indemnification from the Federal 
Government (9 C.F.R. § 51.3(a)(2) (1980); Tr. 239-41). Because 
of the large economic impact of the cattle industry on the nation, 
the success of the Brucellosis Eradication Program is of national 
importance. 


In carrying out the Brucellosis Eradication Program, the 
Federal Government, through regulations issued by the United 
States Department of Agriculture, regulates the interstate 
movement of cattle. 9 C.F.R. Part 78 (1980). 


Dr. Nelson, the USDA veterinarian and regional epidemiologist for 
the Central Region, testified that the Federal Brucellosis Program budget 
was 55 million dollars in Fiscal Year 1989; and that the combined State 
and Federal spending on the cooperative brucellosis program "since its 
inception" was “about close to three billion dollars" (Tr. 23). 
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The Department’s sanction policy is stated in In re S.S. Farms Linn County, 
Inc., 50 Agric. Dec. 476, 497 (1991), aff'd, 991 F.2d 803 (Table) (text in 
WESTLAW) (9th Cir. 1993) (not to be cited as precedent under 9th Circuit Rule 
36-3), as follows: 


It is appropriate to state expressly the practice that has been followed by the 
Judicial Officer in recent cases, viz., that reliance will no longer be placed on 
the “severe” sanction policy set forth in many prior decisions, e.g., In re 
Spencer Livestock Comm’n Co., 46 Agric. Dec. 268, 435-62 (1987), aff'd on 
other grounds, 841 F.2d 1451 (9th Cir. 1988). Rather, the sanction in each 
case will be determined by examining the nature of the violations in relation to 
the remedial purposes of the regulatory statute involved, along with all relevant 
circumstances, always giving appropriate weight to the recommendations of the 
administrative officials charged with the responsibility for achieving the 
congressional purpose. 


The ALJ’s sanction is not at all too severe, in view of the number of similar 
violations, Respondent’s knowledge of the requirements (Tr. 20), and the 
importance of compliance with the permit, certificate and statement requirements 
of the Brucellosis Eradication Program. The record supports the ALJ’s 
conclusion that these violations were willful and in deliberate disregard of the 
Brucellosis Eradication Program. 

For the foregoing reasons, the following Order should be issued. 


Order 
Respondent Perry Green is assessed a penalty of $14,000 to be payable to 
the "Treasurer of the United States" by certified check or money order, and 
shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 60 days after service of this Order on Respondent. Respondent shall 


SS ee 
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indicate on the certified check or money order that payment is made in reference 
to A.Q. Docket No. 90-36. 


In re: KENNETH BURDETTE. 
A.Q. Docket No. 92-35. 
Decision and Order filed September 29, 1993. 


Civil penalties — Interstate movement of cattle without the required certificate — Interstate 
movement of cattle without brucellosis test — Ignorance of law not mitigating — Sanction 
policy — "Moved" — Agency interpretation of regulation. 


The Judicial Officer reversed the decision by Judge Bernstein (ALJ) dismissing the Complaint, which 
alleged that Respondent moved at least four adult, test-eligible cattle from Pleasant Hope, Missouri, 
to Kelly, Louisiana, in violation of 9 C.F.R. § 78.9(6)(3)(ii) because the cattle were not negative 
to an official test within 30 days prior to the movement, and because they were not accompanied by 
the required certificate. The ALJ held that Complainant failed to prove that Respondent moved the 
cattle, within the meaning of the regulations (9 C.F.R. § 78.1). However, the Judicial Officer held 
that Respondent moved the cattle, and he assessed a civil penalty of $2,000 ($1,000 per violation). 
The definition of moved includes "received for movement," and "otherwise aided, induced, or 
caused to be moved.” An agency’s interpretation of its own regulation is entitled to great deference, 
unless it is clearly erroneous or inconsistent with the language it interprets. Department’s sanction 
policy explained. Ignorance of the law is not a mitigating circumstance in determining the civil 
penalty for violations of the Brucellosis Eradication Program. 


Patrice Harps, for Complainant. 

Rob J. Aiken, Springfield, Missouri, for Respondent. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative proceeding for the assessment of civil penalties 
under the Act of February 2, 1903, as amended (21 U.S.C. §§ 111, 120, and 
122), for violations of the Act and the regulations promulgated thereunder (9 
C.F.R. § 78.1 et seq.), governing the interstate movement of cattle. An Initial 
Decision and Order was filed June 10, 1993, by Administrative Law Judge 
Edwin S. Bernstein (ALJ) dismissing the Complaint, which alleged that 
Respondent moved at least four adult, test-eligible cattle from Pleasant Hope, 
Missouri, to Kelly, Louisiana, in violation of 9 C.F.R. § 78.9(b)(3)(ii) because 
the cattle were not negative to an official test within 30 days prior to the 
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movement, and because they were not accompanied by the required certificate. 
The ALJ held that Complainant failed to prove that Respondent moved the 
cattle, within the meaning of the regulations (9 C.F.R. § 78.1). 

On August 13, 1993, Complainant appealed to the Judicial Officer, to whom 
final administrative authority has been delegated to decide the Department’s 
cases subject to § U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35).! The case was 
referred to the Judicial Officer for decision on September 9, 1993. 

Based upon a careful consideration of the record, 1 agree with Complainant 
that Respondent "moved" the cattle from Missouri to Louisiana, as that term is 
defined in the regulations, and I am assessing a civil penalty of $2,000 against 
Respondent ($1,000 per violation). For convenience, I am adopting portions of 
the Initial Decision, with deletions shown by dots, additions shown by brackets, 
and with a few trivial editorial changes not specified. Additional findings, 
conclusions, and the Order by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


This is an administrative proceeding for the assessment of civil penalties 
against Respondent for alleged violations of the Act of February 2, 1903, as 
amended (21 U.S.C. §§ 111 and 120), and the regulations promulgated 
thereunder (9 C.F.R. § 78.1 et seq.), in accordance with the Rules of Practice 
in 9 C.F.R. § 70.1 et seg. This proceeding was instituted by a Complaint filed 
on February 10, 1992, by the Administrator, Animal and Plant Health Inspection 
Service (APHIS), United States Department of Agriculture (USDA). The 
Complaint alleged that Respondent Kenneth Burdette violated 9 C.F.R. 
§ 78.9(b)[(3)](ii) by moving four adult cattle interstate from Missouri to 
Louisiana during January 1989, because the cattle were not negative to an 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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official test within 30 days prior to the interstate movement, as is required, and 
also violated this provision because the cattle were not accompanied by a 
certificate, as is also required. Respondent filed a timely Answer in which he 
denied that he violated the Act and regulations. 

I presided over a hearing on February 24, 1993, in Springfield, Missouri. 
Complainant was represented by Patrice H. Harps, Esq., Office of the Genera) 
Counsel, USDA. Respondent was represented by Rob J. Aiken, Esq., of 
Springfield, Missouri. 

Complainant filed proposed findings of fact, proposed conclusions of law, 
a proposed order, and a brief on April 30, 1993. Respondent filed proposed 
findings of fact, proposed conclusions of law, a brief, and a proposed order on 
May 4, 1993. Complainant filed a Reply Brief on May 13, 1993. All proposed 
findings, proposed conclusions, and arguments have been considered. To the 
extent indicated, they have been adopted. Otherwise, they have been rejected 
as irrelevant or not supported by the evidence. "CX" refers to Complainant’s 
exhibits; "RX" refers to Respondent’s exhibits; "Tr." refers to transcript pages. 


Findings of Fact 


1. Respondent Kenneth Burdette is an individual whose mailing address is 
Route 1, Pleasant Hope, Missouri 65725. 

2. On or about November 21, 1988, at an auction in Humansville, Missouri, 
John Holladay purchased approximately ten head of cattle in the name of his 
then fiancée and later wife, Jackie Pyle. These cattle included four cattle which 
had eartag numbers 43BKG2557, 43BKG1833, 43BKG2525, and 43BKG2551. 
An eartag is a metal tag attached to a cow’s ear which enables authorities to 
identify and trace the movement of the cattle. 

3. On or about November 21, 1988, John Holladay, in the name of Jackie 
Pyle, purchased a cow and a bull from Respondent [, who had previously 
purchased the cow and bull at the same auction referred to in Finding 2,] and 
paid Respondent $1,412. As partial consideration for this payment, Respondent 
agreed to transport the cows, purchased by Jackie Pyle at the auction, from the 
auction in Missouri to the premises of Roger Gregory, which was approximately 
30 to 35 miles away and also in Missouri. 

4. Brucellosis is a contagious, communicable, infectious disease caused by 
a bacteria of the genus Brucella that commonly causes abortions in cattle. The 
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disease also affects humans; it is then called undulant fever. 

5. USDA operates a program for the control and eradication of brucellosis 
in cattle called the Brucellosis Eradication Program. There are federal 
documentation requirements for the movement of cattle interstate to prevent the 
spread of brucellosis in the Code of Federal Regulations, Title 9, Part 78, which 
APHIS enforces. 

6. The Regulations, at 9 C.F.R. § 78.1, define "moved" as "shipped, 
transported, delivered, or received for movement, or otherwise aided, induced, 
or caused to be moved." 

7. States are classified by APHIS according to the incidence of brucellosis 
over a one-year period. “C" states have the most infection; "B" states have 
less; and "A" states have the least. In January 1989, Missouri was classified as 
an "A" state, and Louisiana was classified as a "B" state. 

8. On or about January 1989, the ten cattle that were purchased, which 
included cattle with eartag numbers 43BKG: 2557, 1833, 2525, 2551, were 
shipped from Roger Gregory’s premises to the State of Louisiana. 

9. At the time the cattle were shipped, the cattle with the above four eartag 
numbers, the cattle at issue in this case, were not accompanied by a required 
certificate and were not found to be negative in an official test for brucellosis 
within 30 days prior to the interstate movement as is also required. 

10. Respondent had given to John Holladay the name of a trucking firm 


which could ship the cattle for Holladay. The cattle were shipped in a truck 
utilized by that firm together with other cattle that were owned by Respondent. 
Respondent’s cattle in that shipment were shipped to Florida. 

11. . . . Respondent ... gave John Holladay the phone number of the 
shipper and/or gave to the shipper the phone number of John Holladay. 


Discussion 


Respondent Kenneth Burdette testified at the hearing, and I found him to be 
a reliable and credible witness. He testified consistently and believably. He 
was cross-examined, and was questioned by me extensively. He stated that he 
had arranged to have the cattle shipped from the sale site to the premises of 
Roger Gregory within Missouri, approximately 30 or 35 miles from the sale’s 
location. (Tr. 165-166) With regard to the shipment of the cattle from Missouri 
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to Louisiana in January 1989, Respondent testified that he did not make 
arrangements with the shipper to have the cattle shipped, that he did not load the 
cattle, and that he was not physically there at the time the cattle were shipped. 
(Tr. 160-162) What he did was to give to the shipper John Holladay’s phone 
number and/or give to John Holladay the shipper’s phone number, and the 
shipping arrangements were made between John Holladay and the shipper. 
(Tr. 167, 174) 

I find this testimony to be completely believable. I was impressed by the 
truthfulness and sincerity of Respondent’s testimony, as tested by cross- 
examination and by my questioning. None of Complainant’s evidence 
contradicts this testimony. Except for affidavits by John Holladay, all of 
Complainant’s evidence is circumstantial. Complainant’s witnesses admitted that 
they have no direct evidence that Respondent shipped or arranged for the 
shipment of the cattle interstate. (Tr. 73, 116, 118-122) The evidence that 
Complainant emphasizes are affidavits by John Holladay. (CX 7, 8, and 12) 
John Holladay was asked to testify. He declined to attend the hearing and to 
testify, stating that he had other more pressing obligations. (Tr. 87, 93, 97) 
Although I received Mr. Holladay’s affidavits in evidence, they are hearsay 
evidence and were not subject to cross-examination. Therefore, I accord more 
weight to the testimony of Respondent which was tested by cross-examination 
and by my ability to observe the witness’s demeanor. 

Furthermore, Mr. Holladay’s statements in the affidavits are not inconsistent 
with Respondent’s explanation. For instance, in Mr. Holladay’s affidavit at 
CX 7, he states, "Also, after the sale I asked Mr. Burdette if he would keep the 
cattle for me and arrange for shipping the cattle to my farm in Louisiana. Mr. 
Burdette said he would take care of the cattle and the shipping for me and I left 
the papers on the cattle with Mr. Burdette." . . . In CX 8, Mr. Holladay says, 
"I did not pay for hauling the cattle from Missouri to Louisiana. Mr. Burdette 
took care of that because he had some animals that were being hauled." 
Because Mr. Holladay’s affidavits were not subject to cross-examination, | 
accept Mr. Burdette’s explanations and any ambiguities in these affidavits, which 
cannot be tested, must be interpreted to give the benefit of the doubt to Mr. 
Burdette, whose testimony was tested by cross-examination and whose credibility 
I was able to evaluate. 
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ADDITIONAL FINDINGS BY THE JUDICIAL OFFICER 


12. At some time during the month of January 1989, Respondent moved 
interstate at least four adult, test-eligible cattle from Pleasant Hope, Missouri, 
to Kelly, Louisiana, without the cattle being negative to an official test for 
brucellosis within 30 days prior to the interstate movement, as required. On or 
about November 21, 1988, Respondent had received for movement interstate the 
same cattle. 

13. At some time during the month of January 1989, Respondent moved 
interstate at least four adult, test-eligible cattle from Pleasant Hope, Missouri, 
to Kelly, Louisiana, without the cattle being accompanied by a certificate, as 
required. On or about November 21, 1988, Respondent had received for 
movement interstate the same cattle. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


The regulations define the word "moved" as follows (9 C.F.R. § 78.1) 
(emphasis added): 


Moved. Shipped, transported, delivered, or received for movement, 
or otherwise aided, induced, or caused to be moved. 


The emphasized words in the definition were added in 1986 to extend legal 
responsibility for violations to persons indirectly responsible for unauthorized 
movement. It is stated in the Final Rule discussing the expanded definition of 
"moved" (51 Fed. Reg. 32,574, 32,577 (1986)): 


Three commentors said the proposed definition is too broad. The 
Department disagrees, pointing out that the amendment is necessary to 
extend legal responsibility for violations to persons indirectly responsible 
for unauthorized movement, i.e., a veterinarian who prepares false 
documents or a seller who promises to have animals tested but does not. 
The final rule retains the definition as proposed. 


I conclude that, under the undisputed facts, Respondent "received for 
movement" interstate the four cattle referred to in Findings 2, 8, 9, 12, and 13, 
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and that he also “otherwise aided" and “caused” the movement of the cattle, any 
of which activities comes within the definition of “moved" in the regulations. 
Respondent admits that he knew John Holladay, and that in connection with 
the purchase of a cow and a bull by Holladay from Respondent for Holladay’s 
fiancée, Ms. Pyle, Respondent agreed to transport Holladay’s cattle from the 
auction market to a farm about 30 to 35 miles away, owned by Roger Gregory, 
which was about 8 miles or less from Respondent’s farm. Respondent further 
admits that he agreed to take care of the cattle purchased by Holladay, and to 
take care of shipping the cattle to Louisiana, as soon as a truck was going down 
that way. Furthermore, Respondent admits that when he had a truck going to 
Florida with his own cattle, he put the truck driver and Mr. Holladay together 
so that the cattle purchased by Holladay could be transported to Louisiana on the 
same truck. Specifically, Respondent testified (Tr. 160, 162, 164-70, 175): 


Q. Did you pay the trucker for moving those cattle, -- 
A. I did from -- 
Q. -- for Mr. Holladay’s cattle? 


A. I did from where they was bought down to the Gregory place. I 
did not pay him for hauling them to Louisiana. 


Q. As I understand it, you arranged to haul the cattle from the sale 
place to a farm owned by Mr. -- 


A. Roger Gregory. 


A. I did care for the cattle, now, I mean, they -- but they was put at 
Roger Gregory’s place. South of Pleasant Hope about five miles is 
where the cattle was at. And I live east of Pleasant Hope three miles. 
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. And you agree that you were paid to care for the cattle? 
. No, ma’am, I was not. 

. You were not paid? 

. No, ma’am. 

. But you cared for them? 


. I cared for them. 


. Okay. And you knew John Holladay? 

. Yes, sir. 

. And did John Holladay ask you to care for the cattle? 
. Yes, sir, he did. 

. Okay. And you agreed to care for the cattle? 


. Yes, sir. 


And how long were the cattle going to stay at Roger Gregory’s 


Well, just till there could be a truck going that way. 
Going what way? 


Towards Louisiana. 


Q. 
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Okay. So you understood that the cattle were going to go to 


Louisiana? 


A. 


Q. 


A. 


Q. 


Yes, sir. 


And who told you that he wanted the cattle to go to Louisiana? 


John Holladay. 


Okay. Did he ask you to help him to transport the cattle to 


Louisiana? 


A. 
Q. 


A. 


Yes, sir. 
Did you help him? 


I put him and the truck driver -- like I said, it’s been a long time 


ago, and I don’t remember every detail, but the best I can remember, I 
had 30-some head of Jersey cows going into Florida, and I put him and 
the trucker together. I mean, the cows wasn’t -- 


Q. 


Okay. Okay. So you had made arrangements to have the 


30-some head of your own cattle -- 


A. 


Q. 


Yes, sir. And I -- and they was -- 


-- transported from Gregory’s -- 


. No. They was -- 
. Roger Gregory? 
. They was at my place. 


. Oh, transported from your place? 
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A. Yes, sir. 


get my cattle over to Louisiana"? 
A. The cattle was there. I was feeding -- 


Q. Right. 


> 


. -- the cattle and caring for them. And -- 


. So you gave him the name of the trucker? 


> #” 


. I either give him one way or the other. 


. Or you gave the trucker his name? 


>. we 


. Right. 


. And I guess they spoke with each other? 


> # 


Q. Okay. And then John Holladay had asked you, "Well, I want to 
. Evidently they did. 


Q. One moment. Complainant’s Exhibit 10 is a photocopy of a check 


A. Yes, sir. 


Q. -- from Jackie Lou Pyle to you in the amount of 14 12 -- $1,412, 
and the explanation or the memo portion of the check says, "Cattle." 


A. Yes, sir. 


Q. Now, what was that check in payment for? 
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A. It was after -- going back through there, it was for one cow. 
They took a cow from me that I had bought at the sale. Then we came 
back over to my place, and I think -- I can check back and see, but I 
think the check was for the cow, a bull, and I paid the truck for hauling 
the cattle from Humansville to Gregory’s place. And I think that’ll be 
the total amount of the check, sir. 


Q. Okay. Complainant’s Exhibit CX-7, page one, and maybe your 
lawyer can show you that -- well, okay. Ill read it to you. "After the 
sale --" this is the -- an affidavit by John Holladay. 


A. Yes, sir. 


Q. And he says, "After the sale, I asked Mr. Burdette if he would 
keep the cattle for me and arrange for shipping the cattle to my farm in 


Louisiana." 


A. Yes, sir. 


Q. "Mr. Burdette said he would take care of the cattle and the 
shipping for me, and I left the papers on the cattle with Mr. Burdette." 
What’s your comment with regard to that? 


A. Just what I said awhile ago. I mean, I guess in an instance, if 
that’s taking care of the shipping, I took care of the shipping, by putting 
-- in that respect. 


Q. No, but he says in that statement that he asked you to arrange for 
shipping the cattle to his farm in Louisiana. 


A. Yes, sir. 


Q. And that you said you’d take care of the cattle and shipping, -- 


A. Uh-huh. 
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Q. -- meaning shipping to the farm in Louisiana. 
A. Yes, sir. 

Q. Did you agree to do that? 

A. Yes, sir. 


Q. But it’s your testimony that even though you agreed to do it, you 
didn’t do it? 


A. Well, I put him and the trucker together. I mean, that’s -- 
Q. Okay. So by taking care -- 
A. That’s -- 


Q. -- of the shipping, you put him and the trucker in touch with each 
other? 


A. Yeah. I mean, that’s the best that I remember that I done, 
because, I mean, -- 


Q. Okay. 


A. I never did tell him where to go or anything with the cattle. I 
really didn’t know where they was going. 


Q. Is it your -- let me ask you again. You’ve already testified. Is 
it your testimony that you never spoke to the trucker to request him to 
ship Holladay’s cattle? 


A. I’m not -- no, I’m not saying that that way. I’m saying I did put 
them together. I might have said, “There’s a guy down here in 
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Louisiana that’s got some cattle he wants hauled. Right here’s his 
telephone number. You call him." 


Q. Okay. 
A. I might have done that. 


Respondent’s testimony shows that he "moved" the cattle purchased by 
Holladay, within the plain meaning of the definition in the regulations. Even if 
the definition were susceptible to more than one interpretation, as applied to the 
facts here, it is well settled that an agency’s interpretation of the statute which 
it is charged with administering, and especially an agency’s interpretation of its 
own regulation, is entitled to great deference unless it is clearly erroneous or 
inconsistent with the language it interprets. Chemical Mfrs. Ass’n v. Natural 
Resources Defense Council, 470 U.S. 116, 125-126 (1985); Immigration and 
Naturalization Service v. Stanisic, 395 U.S. 62, 72 (1969). See also Chevron, 
U.S.A., Inc., v. Natural Resources Defense Council, 467 U.S. 837, 844 (1984); 
Bailey v. Federal Intermediate Credit Bank, 788 F.2d 498, 499-500 (8th Cir. 
1986), cert. denied, 479 U.S. 915 (1986). 

Turning to the sanction, the Department’s current sanction policy is set forth 
in Jn re S.S. Farms Linn County, Inc. (Decision as to James Joseph Hickey and 
Shannon Hansen), 50 Agric. Dec. 476, 497 (1991), aff'd, No. 91-70169 (9th 
Cir. Apr. 23, 1993) (Table) (text in WESTLAW) (not to be cited as precedent 
under 9th Circuit Rule 36-3), as follows: 


It is appropriate to state expressly the practice that has been followed 
by the Judicial Officer in recent cases, viz., that reliance will no longer 
be placed on the "severe" sanction policy set forth in many prior 
decisions, e.g., In re Spencer Livestock Comm’n Co., 46 Agric. Dec. 
268, 435-62 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 
1988). Rather, the sanction in each case will be determined by 
examining the nature of the violations in relation to the remedial purposes 
of the regulatory statute involved, along with all relevant circumstances, 
always giving appropriate weight to the recommendations of the 
administrative officials charged with the responsibility for achieving the 
congressional purpose. 
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Dr. Steven N. Finch, Assistant Veterinarian in Charge of the Veterinary 
Service Programs in Missouri, APHIS, USDA (Tr. 11), explained the serious 
nature of the violations involved in this case, and recommended a $1,000 civil 
penalty for each violation (Tr. 144-46). Obtaining an official test within 30 
days prior to an interstate movement reduces the possibility that an infected 
animal will be moved from one state to another, and the certificate provides 
identification of the animal, together with a list of the tests that were performed 
upon it, and the results of the test, and also notifies the State of destination of 
the arrival of the animal (Tr. 144-45). Respondent was the only caretaker of 
the cattle in Missouri, he knew that the owner was in Louisiana, and he knew 
that the cattle had been kept in Missouri longer than 30 days from the time of 
any prior brucellosis test. Under the regulations, Respondent was one of the 
parties responsible for ensuring that the cattle were tested for brucellosis within 
30 days prior to shipment, and that they were accompanied by the proper 
certificate. The $2,000 civil penalty recommended by Complainant is modest, 
considering the importance of the Brucellosis Eradication Program. As stated 
in In re Horton, 50 Agric. Dec. 430, 463-64 (1991): 


The civil penalties assessed here are modest considering the 
importance of the Brucellosis Eradication Program. As stated in Jn re 
Grady, 45 Agric. Dec. 66, 109 (1986): 


The brucellosis eradication program is important to the 
national welfare. To date, the program has cost in excess of $1 
billion. It costs about $150 million [$63 million in 1987 (Tr. 8)] 
a year (Tr. 440). 


The Brucellosis Eradication Program is described in Jn re Petty, 43 
Agric. Dec. 1406, 1409-10 (1984), aff'd, No. 3-84-2200-R (N.D. Tex. 
June 5, 1986), as follows: 


4. Brucellosis (also known as Bangs disease or undulant 
fever) is a contagious, infectious and communicable disease 
affecting livestock. It is transmittable to humans.‘ (Tr. 32, 95- 
96, 1056-59, 1160-64, 1177-80). The incubation period of the 
disease varies from about 10 days to a year, but does not 
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generally exceed several months (Tr. 95, 1180). 


‘Brucellosis is "a disease of man of sudden or insidious onset 
and long duration characterized by great weakness, extreme 
exhaustion on slight effort, night sweats, chilliness, remittent 
fever, and generalized aches and pains and acquired through direct 
contact with infected animals or animal products or from the 
consumption of milk, dairy products, or meat from infected 
animals" (Webster’s Third New International Dictionary, 
Unabridged (1981), at 285). 


For many years the Federal Government has maintained a 
vigorous and costly program directed to the control and 
eradication of this disease (Tr. 32-33, 1059-63). For example, in 
1980, the Federal Government spent $73,715,667 for brucellosis 
eradication (1982 Budget Explanatory Notes, USDA, vol. 2, at 
8). To control the disease, some entire herds of cattle are 
destroyed, with some indemnification from the Federal 
Government (9 C.F.R. § 51.3(a)(2) (1980); Tr. 239-41). Because 
of the large economic impact of the cattle industry on the nation, 
the success of the Brucellosis Eradication Program is of national 
importance. 


In carrying out the Brucellosis Eradication Program, the 
Federal Government, through regulations issued by the United 
States Department of Agriculture, regulates the interstate 
movement of cattle. 9 C.F.R. Part 78 (1980). 


Dr. Nelson, the USDA veterinarian and regional epidemiologist for 
the Central Region, testified that the Federal Brucellosis Program budget 
was 55 million dollars in Fiscal Year 1989; and that the combined State 
and Federal spending on the cooperative brucellosis program "since its 
inception" was “about close to three billion dollars" (Tr. 23). 
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Assuming that Respondent did not realize that he was responsible for 
complying with the regulations governing the interstate movement of the cattle, 
as stated in In re Focken, 46 Agric. Dec. 2, 2-3 (1984) (Ruling on Certified 
Questions): 


[I]gnorance of the law is not a mitigating circumstance in determining the 
civil penalty to be imposed for violations of the Brucellosis Eradication 
Program. Under the Animal Quarantine Act and Related Laws, as 
amended, . . . the word “knowingly” is omitted from the . . . section of 
the statute authorizing the Secretary to impose a civil penalty of not more 
than $1,000 for a violation of the regulations (citation omitted). 


For many years the Federal Government has maintained a vigorous 
and costly program directed to the control and eradication of brucellosis, 
which is a contagious, infectious and communicable disease affecting 
livestock and transmittable to humans. Because of the large economic 
impact of the cattle industry on the Nation, the success of the Brucellosis 
Eradication Program is of national importance. It would significantly 
undermine the program if ignorance of the law were considered as a 
mitigating circumstance in determining the amount of civil penalty to be 
imposed for violations of the program. 


For the foregoing reasons, the following Order should be issued. 


Order 


Respondent Kenneth Burdette is hereby assessed a civil penalty of $2,000. 
This penalty shall be payable to the "Treasurer of the United States" by certified 
check or money order, and shali be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 





ee 
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within 60 days after service of this Order on Respondent. Respondent shall 


indicate on the certified check or money order that payment is in reference to 
A.Q. Docket No. 92-35. 


In re: KENNETH BURDETTE. 
A.Q. Docket No. 92-35. 
Order Denying Petition for Reconsideration filed November 8, 1993. 


Patrice Harps, for Complainant. 
Rob J. Aiken, Springfield, MO, for Respondent. 
Order issued by Donald A. Campbell, Judicial Officer. 


Respondent’s Motion for Reconsideration of the decision in this 
proceeding is denied for the reasons previously set forth in the Decision and 
Order filed on September 29, 1993. 


In re: VERNON HIGGINS. 
A. Q. Docket No. 92-51. 
Decision and Order filed June 23, 1993. 


Feeding untreated garbage to swine -- Allowing untreated garbage in a swine feeding area -- 
Civil penalty. 


Judge Baker assessed civil penalties against respondent who admitted that despite numerous 
warnings, he fed untreated garbage to the swine he raised for sale. Congress has determined 
that close regulation is required to assure that garbage fed to swine is properly treated to kill 
organisms that can cause rapidly spreading deadly diseases for which there are no effective 
vaccines. Previous outbreaks have resulted in severe economic consequences nationwide. The 
purposes of civil penalties are to effectuate the goals of the Act, to obtain the compliance of the 
violator, and to deter additional violations by respondent or others similarly situated. Lack of 
evil motive is not a mitigating factor. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 











960 ANIMAL QUARANTINE AND RELATED LAWS 


Preliminary Statement 


This is an administrative proceeding for the assessment of a civil penalty 
for violation of the Swine Health Protection Act, as amended (7 U.S.C. § 3801 
et seq.), and regulations promulgated thereunder (9 C.F.R. § 166 et seq.), in 
accordance with the Rules of Practice in 9 C.F.R. § 167.1 et seg. and 7 C.F.R. 
§ 1.130 et seg.. This proceeding was instituted by a complaint filed on May 6, 
1992, by the Administrator, Animal and Plant Health Inspection Service 
(APHIS), United States Department of Agriculture (USDA). Respondent 
Higgins filed an answer to the complaint on June 8, 1992. 

The complaint alleged that on or about November 20, 1990, January 9, 
1991, March 20, 1991, May 22, 1991, June 20, 1991, August 22, 1991, and 
November 4, 1991, respondent Higgins fed garbage or permitted the feeding 
of garbage to swine when such garbage had not been treated to kill disease 
organisms in accordance with federal regulations, at a facility operated by a 
person holding a valid license for the treatment of garbage in violation of 9 
C.F.R. § 166.2(a). The complaint further alleged that on or about March 20, 
1991, June 20, 1991, August 22, 1991, and November 4, 1991, respondent 
Higgins allowed garbage which had not been treated in accordance with the 
Swine Health Protection Act, as amended (7 U.S.C. § 3801 et seq.), and, the 
regulations promulgated thereunder (9 C.F.R. § 166.1 et seq.), into a swine 
feeding area. 

A hearing was held in this matter on April 13, 1993, in Lexington, 
Kentucky, before Dorothea A. Baker, Administrative Law Judge, United 
States Department of Agriculture. James D. Holt, Esquire, trial attorney, 
Office of the General Counsel, United States Department of Agriculture, 
appeared on behalf of the complainant. Vernon Higgins, respondent, 
appeared pro se. In due course, the parties filed briefs, the last brief having 
been filed May 28, 1993. 


Statement of the Law 


The Swine Health Protection Act was enacted in 1980. It was Congress’ 
statement that the law was designed to protect the nation’s hog industry from 
the potentially devastating effect of an invasion of African swine fever, which 
disease survives for long periods of time in improperly cooked pork from 
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infected hogs. 
Section 3803 of the Swine Health Protection Act, in relevant part, provides 
that: 
(a) No person shall feed or permit the feeding of garbage to 
swine except in accordance with subsection (b) of this section. 


(b) Garbage may be fed to swine only if treated to kill 
organisms, in accordance with regulations issued by the Secretary ... . 


"Garbage" is defined in section 3802 as follows: 


(2) the term "garbage" means all waste material derived in whole 
or in part from the meat of any animal (including fish and poultry) or 
other animal material, and other refuse of any character whatsoever 
that has been associated with any such material, resulting from the 
handling, preparation, cooking, or consumption of food, except that 
such term shall not include waste from ordinary household operations 
which is fed directly to swine on the same premises where such 
household is located; 


** * * * 


Section 166 of Title 9, Code of Federal Regulations, states in relevant part 
that "no person shall feed or permit the feeding of garbage to swine unless the 
garbage is treated to kill disease organisms,..." (9 C.F.R. § 166.2(a)).’ 
Section 166 also states in relevant part that “untreated garbage shall not be 
allowed into swine feeding areas." (9 C.F.R. § 166.6). Section 166 defines 
"treated garbage" as garbage that has been heated throughout at boiling or 
equivalent temperature (212° F.) for 30 (thirty) minutes under the supervision 
of the licensee. (9 C.F.R. § 166.1). 

The Secretary's authority to issue implementing regulations is premised 
upon authority granted to him, thusly: 


‘Part 166, Title 9, Code of Federal Regulations was published in the Federal Register as a 
final rule on November 3, 1982, with an effective date of January 1, 1983. (47 Fed. Reg. 49,940). 
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The Secretary is authorized to issue such regulations and to require 
the maintenance of such records as he deems necessary to carry out 
the provisions of this chapter. 


The Congress had, as a preamble to its prohibitory declarations, found 
that: 


(1) raw garbage is one of the primary media through which 
numerous infectious or communicable diseases of swine are 
transmitted; 


(2) if certain exotic animal diseases, such as foot-and-mouth 
disease, African swine fever, hog cholera, and swine vesicular diseases, 
gain entrance into the United States, such diseases may be spread 
through the medium of raw or improperly treated garbage which is fed 
to swine; 

** kK * 


(7) _ it is impossible to assure that all garbage fed to swine is 
properly treated to kill disease organisms unless such treatment is 
closely regulated; 


(8) therefore, in order to protect the commerce of the United 
States and the health and welfare of the people of this country, it is 
necessary to regulate the treatment of garbage to be fed to swine and 
the feeding thereof in accordance with the provisions of this chapter. 


Assessments of civil penalties are expressly authorized: 


(a) 


Any person who the Secretary determines, after notice and 
opportunity for a hearing on the record in accordance with sections 554 
and 556 of Title 5, is violating or has violated any provision of this 
chapter or any regulation of the Secretary issued hereunder, other than 
a violation for which a criminal penalty has been imposed under this 
chapter, may be assessed a civil penalty by the Secretary of not more 





ee 
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than $10,000 for each such violation. Each offense shall be a separate 
violation. The amount of such civil penalty shall be assessed by the 
Secretary by written order, taking into account the gravity of the 
violation, degree of culpability, and history of prior offenses; and may 
be reviewed only as provided in subsection (b) of this section. 
(7 US.C.A. § 3805). 


Findings of Fact 


1. Vernon Higgins, respondent, is an individual with a mailing address of 
195 Betty Hope Lane, Lexington, Kentucky 40510. 

2. On or about November 20, 1990, respondent violated 9 C.F.R. § 
166.2(a) by permitting untreated garbage to be fed to swine. 

3. On or about January 9, 1991, respondent violated 9 C.F.R. § 166.2(a) 
by permitting untreated garbage to be fed to swine. 

4. On or about March 20, 1991, respondent violated 9 C.F.R. § 166.2(a) 
by permitting untreated garbage to be fed to swine. 

5. On or about March 20, 1991, respondent violated 9 C.F.R. § 166.6 by 
allowing untreated garbage in a swine feeding area. 

6. On or about May 22, 1991, respondent violated 9 C.F.R. § 166.2(a) by 
permitting untreated garbage to be fed to swine. 

7. On or about June 20, 1991, respondent violated 9 C.F.R. § 166.2(a) by 
permitting untreated garbage to be fed to swine. 

8. On or about June 20, 1991, respondent violated 9 C.F.R. § 166.6 by 
allowing untreated garbage in a swine feeding area. 

9. On or about August 22, 1991, respondent violated 9 C.F.R. § 166.2(a) 
by permitting untreated garbage to be fed to swine. 

10. On or about August 22, 1991, respondent violated 9 C.F.R. § 166.6 by 
allowing untreated garbage in a swine feeding area. 

11. On or about November 4, 1991, respondent violated 9 C.F.R. § 
166.2(a) by permitting untreated garbage to be fed to swine. 

12. On or about November 4, 1991, respondent violated 9 C.F.R. § 166.6 
by allowing untreated garbage in a swine feeding area. 
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Conclusions 


At issue is whether respondent Higgins permitted untreated garbage to be 
fed to swine and allowed untreated garbage into swine feeding areas. 

Respondent Higgins argues on brief that there is no evidence that any 
garbage fed to swine was not "treated garbage" in that there is no evidence 
that the material was not heated throughout at boiling or equivalent 
temperature (212° F. or 100° C. at sea level) for 30 (thirty) minutes under the 
supervision of a licensee. 

Also, it is contended by respondent that the government’s regulations do 
not require that Mr. Higgins treat the garbage, but rather that the garbage be 
treated under the supervision of a licensee, 9 C.F.R. § 166.1, and that there 
has been no evidence that the garbage was not treated for 30 (thirty) minutes 
under the supervision of a licensee other than Mr. Higgins. Further it is 
contended that the complainant has the burden of establishing that the 
garbage fed was not treated garbage and complainant has failed to prove this 
fact. 

The arguments and contentions of respondent have been carefully 
considered and have been found to be without merit. 

The uncontroverted evidence in this proceeding is that respondent Higgins 
on seven separate dates took garbage from the Central Baptist Hospital and, 
without treating that garbage in accordance with federal regulations, fed that 
garbage to his swine at his garbage treatment facility. 

The uncontroverted evidence in this proceeding also is that on four 
separate dates respondent Higgins took garbage from the Central Baptist 
Hospital and, without treating that garbage in accordance with federal 
regulations, allowed that garbage into his swine feeding area. 

There are seven VS Form 13-16’s (Garbage Treatment Facility Inspection) 
which document respondent Higgins’ failure to treat Central Baptist Hospital 
garbage (and not garbage from another treatment facility), before he fed it to 
his swine. Four of those VS Form 13-16’s (Garbage Treatment Facility 
Inspection) also document respondent Higgins’ failure to keep untreated 
Central Baptist Hospital garbage (and not garbage from another treatment 
facility) out of his swine feeding area. Three witnesses provided testimony 
that they had personal knowledge that respondent Higgins failed to treat 
Central Baptist Hospital garbage before he fed it to his swine. And, finally, 
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in both his testimony and in his statements made during the course of the 
hearing, respondent Higgins reiterated that he has clearly, continually, 
consistently and honestly maintained that he did not treat the garbage 
obtained from the Central Baptist Hospital before feeding it to his hogs 
because, despite his knowledge that federal regulations require him to do so, 
he saw no reason to do so. There is no basis, nor merit, to respondent’s claim 
that the large amounts of garbage from Central Baptist Hospital were pre- 
treated at some unspecified location prior to its arrival at respondent’s 
garbage treatment facility. 

Respondent Higgins permitted untreated garbage to be fed to swine and 
allowed untreated garbage into swine feeding areas. Respondent, at all time 
relevant to the allegations in this proceeding, raised and sold hogs through a 
stockyard for slaughter. (Tr. 11, 70). Respondent Higgins stopped cooking 
the garbage which he fed to his hogs in 1976. (Tr. 12). A person who is 
going to feed garbage to swine must treat that garbage before it is fed to 
swine or before it is allowed into swine feeding areas. A garbage treatment 
facility operator must cook garbage to a temperature of 212° F, and hold it 
at that temperature for 30 (thirty) minutes. A garbage treatment facility 
operator must maintain untreated garbage away from animals, so that they 
cannot get into it. It makes no difference as to whether garbage may have 
been cooked at some facility which is not a licensed garbage treatment facility 
prior to its arrival at the swine feeding area. The safeguards against disease 
spread which are built into the program are based on the assurance that it is 
the operator of the garbage treatment facility, licensed and inspected, who is 
responsible to treat the garbage in the prescribed manner to kill disease 
organisms. (Tr. 63-64). In addition to economic considerations, the health 
and welfare of the people of this Country are at stake. 

Included among the documentary evidence is a sworn affidavit taken by 


As has been noted by complainant, Mr. Higgins stated: "So, I never did really have a 
cooking of 212, all -- through all the years. And I can, if they want I can go and clean that thing 
out and prove it, but I’ve been in violation of that for ever since I’ve been there." (Tr. 77). 
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Michael Nottingham’ on February 6, 1992, wherein respondent 
Vernon Higgins, 195 Betty Hope Lane, Lexington, Kentucky, stated that he 
fed his hags garbage, which included meat scraps, that came from Central 
Baptist Hospital, Lexington, Kentucky. In his affidavit respondent Higgins 
stated, “I do not recook the garbage again before I feed it to my hogs" and 
admitted that he had been told that he needed to recook the garbage he 
received from Central Baptist Hospital before he fed it to his hogs. (CX-19; 
see also Tr. 81). In a sworn affidavit taken by Michael K. Nottingham on 
February 4, 1992, Larry J. Spurlock, Enforcement Officer, Kentucky 
Department of Agriculture, stated that he had accompanied Investigator 
Nottingham to respondent Higgins’ garbage treatment facility to see if 
respondent Higgins had stopped feeding garbage to his swine. In his affidavit, 
Officer Spurlock states that he was told by respondent Higgins that 
respondent Higgins was "still feeding the garbage he collected from the 
Central Baptist Hospital." Officer Spurlock also states that respondent 
Higgins stated that he was not cooking the garbage and was not going to. 
(CX 18). On December 12, 1990, Officer Spurlock quarantined all of 
respondent Higgins’ swine because respondent Higgins was not cooking the 
garbage he was feeding to his hogs. (CX 2, 18). Respondent Higgins was 
forbidden to violate in any respect the condition of quarantine, including the 
removal of the quarantined animals. 

On November 20, 1990, Mr. Mark Carroll, Animal Health Technician, 
United States Department of Agriculture, Veterinarian Services, inspected the 
garbage treatment facility operated by respondent at 195 Betty Hope Lane, 
Lexington, Kentucky, and executed a VS Form 13-16 (Garbage Treatment 
Facility Inspection) in the course of that inspection. (CX 1). In his testimony, 
Mr. Carroll stated that he saw evidence that respondent Higgins was feeding 
garbage to swine at the 195 Betty Hope Lane location. Mr. Carroll also 
stated that he saw no evidence that respondent Higgins was treating such 
garbage before he fed it to his swine. (Tr. 16-17). Block 7 (Source(s) of 
Garbage) of the November 20, 1990, VS Form 13-16 indicates that the 


*Michael K. Nottingham, authority No. 2133, is an investigator employed by Regulatory 
Enforcement, APHIS, USDA, designated by the Secretary of Agriculture under authority of 
section 1 of the Act of Congress approved January 31, 1925 (43 Stat. 803; 7 U.S.C. § 2217) to 
administer oaths, affidavits, and affirmations. 


ee 
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garbage came from Central Baptist Hospital.* In block 23 (Feeding untreated 
garbage) of the November 20, 1990, VS Form 13-16, Mr. Carroll marked the 
“yes” block to indicate that he had found that respondent Higgins was feeding 
untreated garbage to swine. A note in block 27 of the November 20, 1990, VS 
Form 13-16 states that "Mr. Higgins said he will not have to cook, because, all 
garbage is all ready cooked." Respondent Higgins confirmed that it was his 
signature at the bottom of the November 20, 1990, VS Form 13-16. (Tr. 18). 
Respondent Higgins did not deny, in either statements before the court or in 
sworn testimony, that he had fed untreated garbage to swine on November 20, 
1990. 

On January 9, 1991, Mr. Mark Carroll inspected the garbage treatment 
facility operated by respondent Vernon Higgins to 195 Betty Hope Lane, 
Lexington, Kentucky, and executed a VS Form 13-16 (Garbage Treatment 
Facility Inspection) in the course of that inspection. (CX 3). In his testimony 
Mr. Carroll stated that he saw evidence that respondent Higgins was feeding 
garbage to swine at the 195 Betty Hope Lane location. Mr. Carroll also 
stated that he saw no evidence that Mr. Higgins was treating such garbage 
before he fed it to his swine. (Tr. 18-20). Block 7 (Source(s) of Garbage) of 
the January 9, 1991, VS Form 13-16 indicates that the garbage came from 
Central Baptist Hospital. In block 23 (Feeding untreated garbage) of the 
January 9, 1991, VS Form 13-16, Mr. Carroll marked the "yes" block to 
indicate that he had found that respondent Higgins was feeding untreated 
garbage to swine. In answering the court’s question as to whether respondent 
Higgins had any objections to what had been marked for identification as 
complainant’s Exhibit 3, respondent Higgins stated, "No, ma’am, he said he 
inspected it. I didn’t feed treated garbage. I didn’t, no, ma’am." (Tr. 21). 
Respondent Higgins did not deny, in either statements before the court or in 
sworn testimony, that he had fed untreated garbage to swine on January 9, 
1991. 


‘In a sworn affidavit taken by Michael Nottingham on February 4, 1992, Jim English, 
Director of Food Service for Central Baptist Hospital, Lexington, Kentucky, stated that 
Mr. Higgins had picked up garbage from Central Baptist Hospital every day for many years. 
Mr. English stated that Mr. Higgins told him that he used the garbage to feed his hogs. 
Mr. English also stated, "I explained to Mr. Higgins some time ago that it was a regulation that 
he had to recook this garbage after it left the Hospital before he feeds it to his hogs." (CX 15). 
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On March 20, 1991, Mr. Mark Carroll inspected the garbage treatment 
facility operated by respondent Vernon Higgins at 195 Betty Hope Lane, 
Lexington, Kentucky, and executed a VS Form 13-16 (Garbage Treatment 
Facility Inspection) in the course of that inspection. (CX 4). In his testimony 
Mr. Carroll stated that he saw evidence that respondent Higgins was feeding 
garbage to swine at the 195 Betty Hope Lane location. Mr. Carroll stated 
that he saw no evidence that respondent Higgins was treating such garbage 
before he fed it to his swine. (Tr. 21-23). Block 7 (Source(s) of Garbage) of 
the March 20, 1991, VS Form 13-16 indicates that the garbage came from 
Central Baptist Hospital. In block 23 (Feeding untreated garbage) of the 
March 20, 1991, VS Form 13-16, Mr. Carroll marked the "yes" block to 
indicate that he had found that respondent Higgins was feeding untreated 
garbage to swine. Mr. Carroll also testified that he observed untreated 
garbage in the swine feeding area. (Tr. 21-25). In block 10 (Untreated 
garbage not accessible to swine) of the March 20, 1991, VS Form 13-16, 
Mr. Carroll marked the "unsatis" block to indicate that untreated garbage was 
in a swine feeding area. Respondent Higgins did not deny, in either 
statements before the court or in sworn testimony, that he had fed untreated 
garbage to swine on March 20, 1991. Respondent Higgins did not deny, in 
either statements before the court or in sworn testimony, that he had allowed 
untreated garbage into a swine feeding area on March 20, 1991. 

On May 22, 1991, Mr. Edward Lee Giles, Livestock Inspector, Animal 
Health Division, Kentucky Department of Agriculture, inspected the garbage 
treatment facility operated by respondent Vernon Higgins at 195 Betty Hope 
Lane, Lexington, Kentucky, and executed a VS Form 13-16 (Garbage 
Treatment Facility Inspection) in the course of that inspection. (CX 5, 16). 
A note in block 27 of the May 22, 1991, VS Form 13-16 states, "Inspected 
Mr. Higgins on 24 of April he was cooking Garbage everything was 
Satisfactory Inspected Mr. Higgins on 5-22-91 He was not Cooking Garbage 
un Satisfactory"® Block 7 (Source(s) of Garbage) of the May 22, 1991, VS 


‘It should be noted that Mr. Higgins vehemently denies he ever successfully treated garbage 
at his garbage treatment facility. "But he said it was 212. And I will -- will object to that 
because all the years that Larry run his temperature check for the State, it never was 212. I 
could never get it that hot, with the wood -- with the wood and that sheet iron tank that I had, 
I never could get it 212." (Tr. 49-50). "And I had been cooking for two days. And he took the 
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Form 13-16 indicates that the garbage came from Central Baptist Hospital. 
Respondent Higgins did not deny, in either statements before the court or in 
sworn testimony, that he kad fed untreated garbage to swine on May 22, 1991. 

On June 20, 1991, Mr. Mark Carroll inspected the garbage treatment 
facility operated by respondent Vernon Higgins at 195 Betty Hope Lane, 
Lexington, Kentucky, and executed a VS Form 13-16 (Garbage Treatment 
Facility Inspection) in the course of that inspection. (CX 6). In his testimony 
Mr. Carroll stated that he saw evidence that respondent Higgins was feeding 
garbage to swine at the 195 Betty Hope Lane location. Mr. Carroll stated 
that he saw no evidence that respondent Higgins was treating such garbage 
before he fed it to his swine. (Tr. 25-28). In block 23 (Feeding untreated 
garbage) of the June 20, 1991, VS Form 13-16, Mr. Carroll marked the "yes" 
block to indicate that he had found that respondent Higgins was feeding 
untreated garbage to swine. Mr. Carroll also testified that he observed 
untreated garbage in the swine feeding area. (Tr. 25-27). In block 10 
(Untreated garbage not accessible to swine) of the June 20, 1991, VS Form 
13-16, Mr. Carroll marked the "unsatis" block to indicate that untreated 
garbage was in a swine feeding area. In block 27 of the June 20, 1991, VS 
Form 13-16, Mr. Carroll notes that "It is apparent that Mr. Higgins is not 
cooking his garbage, Barrells (sic) of unteated (sic) garbage are not covered 
Pest Control is not to (sic) good Cooker is full of grabage (sic), that was 
cooked 2 months ago. Weeds growed (sic) up around it. Slices of turkey and 
roast Beef in garbage." Respondent Higgins did not deny, in either statements 
before the court or in sworn testimony, that he had fed untreated garbage to 
swine on June 20, 1991. Respondent Higgins did not deny, in either 
statements before the court or in sworn testimony, that he had allowed 
untreated garbage into a swine feeding area on June 20, 1991. 

On August 22, 1991, Mr. Mark Carroll inspected the garbage treatment 
facility operated by respondent Vernon Higgins at 195 Betty Hope Lane, 
Lexington, Kentucky, and executed a VS Form 13-16 (Garbage Treatment 


temperature gauge and took a temperature of it, but he didn’t tell me what it was. So he said 
‘212,’ this morning. There’s no way it could be 212, because Larry Spurlock had gauged it for 15 
years, and it never was over 130. So, I never did really have a cooking of 212, all -- through all 
the years. And I can, if they want I can go and clean that thing out and prove it, but I’ve been 
in violation of that for ever since I’ve been there." (Tr. 77). 
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Facility Inspection) in the course of that inspection. (CX 7). In his testimony, 
Mr. Carroll stated that he saw evidence that respondent Higgins was feeding 
garbage to swine at the 195 Betty Hope Lane location. Mr. Carroll stated 
that he saw no evidence that respondent Higgins was treating such garbage 
before he fed it to his swine. (Tr. 29-31). Block 7 (Source(s) of Garbage) of 
the August 22, 1991, VS Form 13-16 indicates that the garbage came from 
Central Baptist Hospital. In block 23 (Feeding untreated garbage) of the 
August 22, 1991, VS Form 13-16, Mr. Carroll marked the "yes" block to 
indicate that he had found that respondent Higgins was feeding untreated 
garbage to swine. Mr. Carroll also testified that he observed untreated 
garbage in the swine feeding area. (Tr. 29-31). In block 10 (Untreated 
garbage not accessible to swine) of the August 22, 1991, VS Form 13-16, 
Mr. Carroll marked the "unsatis" block to indicate that untreated garbage was 
in a swine feeding area. In block 27 of the August 22, 1991, VS Form 13-16, 
Mr. Carroll noted that "Weeds growen (sic) up around cooker, apparent not 
cooking Barrell (sic) with hot dogs, pork chops, and other meat in it, going to 
be feed (sic) to hogs. Mr. Higgins, is not going to cook, I or the state can, get 
him too (sic).". When questioned as to why he had noted that respondent 
Higgins was not going to cook his garbage, Mr. Carroll responded, "Well, 
Mr. Higgins, I mean he’s never tried to cover up that he’s not cooking 
garbage. He tells you he’s not cooking, and he doesn’t feel he needs to, and 
he’s not going to." (Tr. 31). As stated by respondent Higgins, "* * * well, I’ve 
did nothing different, all along." (Tr. 31). Respondent Higgins did not deny, 
in either statements before the court or in sworn testimony, that he had fed 
untreated garbage to swine on August 22, 1991. Respondent Higgins did not 
deny, in either statements before the court or in sworn testimony, that he had 
allowed untreated garbage into a swine feeding area on August 22, 1991. 
On November 4, 1991, Mr. Mark Carroll inspected the garbage treatment 
facility operated by respondent Vernon Higgins at 195 Betty Hope Lane, 
Lexington, Kentucky, and executed a VS Form 13-16 (Garbage Treatment 
Facility Inspection) in the course of that inspection. (CX 8). In his testimony 
Mr. Carroll stated that he saw evidence that respondent Higgins was feeding 
garbage to swine at the 195 Betty Hope Lane location. Mr. Carroll stated 
that he saw no evidence that respondent Higgins was treating such garbage 
before he fed it to his swine. (Tr. 32-25). In block 23 (Feeding untreated 
garbage) of the November 4, 1991, VS Form 13-16, Mr. Carroll marked the 
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"yes" block to indicate that he had found that respondent Higgins was feeding 
untreated garbage to swine. Mr. Carroll also testified that he observed 
untreated garbage in the swine feeding area. (Tr. 32-35). In block 10 
(Untreated garbage not accessible to swine) of the November 4, 1991, VS 
Form 13-16, Mr. Carroll marked the "unsatis" block to indicate that untreated 
garbage was in a swine feeding area. In block 27 of the August 22, 1991, VS 
Form 13-16, Mr. Carroll noted that "It is apparent that He is feeding 
untreated garbage. His cooker has not been used." Respondent Higgins did 
not deny, in either statements before the court or in sworn testimony, that he 
had fed untreated garbage to swine on November 4, 1991. Respondent 
Higgins did not deny, in either statements before the court or in sworn 
testimony, that he had allowed untreated garbage into a swine feeding area on 
November 4, 1991. 

Federal regulations concerning the permitting of garbage being fed to 
swine are clear and the evidence in this proceeding is uncontroverted. 

Respondent contends that the evidence does not adequately support the 
complainant’s allegations, but an examination of the record in this proceeding 
reveals that complainant has shown much more than a preponderance of the 
evidence to support the allegations of the complaint which is all that is 
required. See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); 
Steadman v. SEC, 450 U.S. 91, 92-104 (1981); In re: Rowland, 40 Agric. Dec. 
1934, 1941 n.5 (1981), aff'd, 713 F.2d 179 (6th Cir. 1983); In re: Gold Bell-I&S 
Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, No. 78-3134 (D.N.J. 
May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 

Documentary evidence, eyewitness testimony and admissions by respondent 
Higgins all clearly show that on seven separate dates, November 20, 1990; 
January 9, 1991; March 20, 1991; May 22, 1991; June 20, 1991; August 22, 
1991; and November 4, 1991, respondent Vernon Higgins took garbage from 
the Central Baptist Hospital and fed that garbage to swine at his facility. 
Documentary evidence, eyewitness testimony and admissions also clearly show 
that on those same seven separate dates respondent Higgins did nothing to 
treat that garbage to kill disease organisms prior to his allowing the untreated 
garbage being fed to the swine. Section 166 of Title 9, Code of Federal 
Regulations prohibits anyone from permitting garbage to be fed to swine 
unless the garbage is treated to kill disease organisms. Therefore, on 
November 20, 1990; January 9, 1991; March 20, 1991; May 22, 1991; June 20, 
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1991; August 22, 1991; and November 4, 1991, respondent Higgins violated 9 
C.F.R. § 166.2(a) when he permitted untreated garbage to be fed to swine. 

Documentary evidence, eyewitness testimony and admissions by respondent 
Higgins also clearly show that on four separate dates, March 20, 1991; 
June 20, 1991; August 22, 1991; and November 4, 1991, respondent Vernon 
Higgins took garbage from the Central Baptist Hospital and allowed that 
garbage into a swine feeding area at his facility. Documentary evidence, 
eyewitness testimony and admissions also clearly show that on those same four 
separate dates respondent Higgins did nothing to treat that garbage to kill 
disease organisms prior to his allowing the garbage into the swine feeding 
area. Section 166 of Title 9, Code of Federal Regulations prohibits anyone 
from allowing untreated garbage into swine feeding unless the garbage is 
treated to kill disease organisms. Therefore on March 20, 1991; June 20, 
1991; August 22, 1991; and November 4, 1991, respondent Higgins violated 9 
C.F.R. § 166.6 when he allowed untreated garbage into a swine feeding area. 

A civil penalty of Five Thousand, Five Hundred Dollars is an appropriate 
sanction in this case. Respondent contends that the sanction is too severe, or 
that an alternate one is more appropriate. However, the sanction imposed 
here is fully warranted, considering the serious nature of the violations. 

In its findings and declaration of purpose for the Swine Health Protection 
Act, Congress stated that: 


(1) raw garbage is one of the primary media through which numerous 
infectious or communicable diseases of swine are transmitted; 


(2) if certain exotic animal diseases, such as foot-and-mouth disease, 
African swine fever, hog cholera, and swine vesicular diseases (sic), 
gain entrance into the United States, such diseases may be spread 
through the medium of raw or improperly treated garbage which is fed 
to swine; 


(3) African swine fever, which is potentially the most dangerous and 
destructive of all communicable swine diseases, has been confirmed in 
several countries of the Western Hemisphere, including the Dominican 
Republic, Haiti, and Cuba; 
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(4) swine in the United States have no resistance to any of such exotic 
diseases and in the case of African swine fever there is a particular 
danger because there are no effective vaccines to this deadly disease; 


(5) all articles and animals which are regulated under this chapter are 
either in interstate or foreign commerce or substantially affect such 
commerce, and regulation by the Secretary . . . [is] necessary to prevent 
and eliminate burdens upon such commerce, to effectively regulate 
such commerce, and to protect the health and welfare of the people of 
the United States; 


(6) the interstate and foreign commerce in swine and swine products 
and producers and consumers of pork products could be severely 
injured economically if any exotic animal diseases, particularly African 
swine fever, enter this country; 


(7) itis impossible to assure that all gar fed to swine is properl 
treated to kill disease organisms unless such treatment is closely 
regulated; 


(8) therefore, in order to protect the commerce of the United States 
and the health and welfare of the people of this country, it is necessary 
to regulate the treatment of garbage to be fed to swine and the feeding 
thereof in accordance with the provisions of this chapter. 7 U.S.C.A. 
§ 3801 (emphasis added). 


It is clear from its declaration of purpose that Congress considered this 
threat to American agriculture to be one of grave concern. It is also clear 
that by the authorization of a maximum civil penalty of $10,000 fine per 
violation and maximum criminal penalty of a $10,000 fine and/or one year in 
imprisonment, that Congress intended violations of the Swine Health 
Protection Act safeguards to have serious consequences. 

In its report on the Swine Health Protection Act, the House Agriculture 
Committee noted that if the United States were to experience an outbreak of 
African swine fever in its highly susceptible swine population, the economic 








974 ANIMAL QUARANTINE AND RELATED LAWS 


effects on the nation’s $7 billion® hog industry would be devastating. The 
report went on to note that similar problems would occur if there was a new 
outbreak of hog cholera or other exotic animal disease. House Report No. 
96-1383, see 1980 U.S. Code Cong. and Adm. News, p. 4661. The report cited 
U.S. Department of Agriculture testimony that “it is an established fact that 
infectious and communicable swine diseases can be spread readily and rapidly 
if the swine are fed garbage that is either raw or not properly treated to kill 
disease organisms, such as those causing African swine fever, hog cholera, 
vesicular exanthema, and others." House Report No. 96-1383, see 1980 U.S. 
Code Cong. and Adm. News, p. 4661, 2. 

As regards the present respondent, he alone is culpable for the failure to 
properly treat the garbage before feeding it to the swine and for leaving 
untreated garbage in swine areas. He alone is responsible for his actions. 

Relating to its final rule concerning the Swine Health Protection 
regulations, APHIS stated that: 


Garbage can serve as a means of transmission of numerous 
infectious or communicable foreign and domestic diseases of swine 
including, but not limited to African swine fever (ASF), hog cholera, 
foot-and-mouth disease, swine vesicular disease, and vesicular 
exanthema of swine. 


Domestic swine are highly susceptible to and have no resistance to 
any of these foreign diseases. This susceptibility is because there is no 
natural immunity to any of these diseases and there is either an 
ineffective vaccine or no vaccine available for some of the diseases. 
Slaughter of infected or exposed swine is the only disease eradication 
technique available. The effect of the diseases themselves and the 
necessary slaughter of infected or exposed swine would result in the 
death of all swine involved. Depending on the population of swine 
involved, this number could be great. Foreign disease outbreaks could 
therefore cause a severe economic crisis for U.S. swine producers and 
the pork industry in general. Widespread outbreaks would result in 


®Calculated in 1980 dollars. 
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shortages of pork and pork products, causing higher food prices for 


consumers. 
ke ee 


All these foreign diseases can be spread through infected meat 
scraps in improperly treated garbage that is fed to swine or material 
that has been associated with such meat scraps .... A single 
contaminated meat product in garbage that reaches susceptible hogs 
could cause an outbreak. 47 Fed. Reg. 49,940 (Nov. 3, 1982) (emphasis 
added). 


Dr. Delorias M. Leonard, National Director of the Swine Health 
Protection Program and Senior Staff Veterinarian, United States Department 
of Agriculture, testified that the objective of the Swine Health Protection Act 
is to prevent the entry and spread of foreign animal diseases and to prevent 
the spread of any domestic communicable diseases. She testified that the Act 
was passed as a result of several instances where widespread outbreaks of 
disease in swine were linked to the feeding of untreated garbage to swine. In 
one specific instance cited, Dr. Leonard told how untreated garbage fed to 
swine, which were later sold to market, resulted in an outbreak of Vesicular 
Exanthema which spread to 41 states and eventually cost 33 million dollars to 
eradicate. 

When questioned as to whether the requested civil penalty was 
appropriate, Dr. Leonard stated, "As I understand it, these eleven counts 
occurred over a two year time frame. Recognizing the number of counts, 
recognizing Mr. Higgins’ refusal to, indeed, comply with the regulations, in 
view of the fact that he had been warned, he’s been warned numerous time, 
based on the affidavits that have been put before us, I think that the penalties, 
monetary penalties, that are being requested are, indeed, modest." (Tr. 69). 
In the process of cross-examination of Dr. Leonard, respondent Higgins 
indicated he relied on people at the stockyard to ascertain any diseased 
animal. However, the record evidence shows that it is possible for swine to 
be infectious before showing symptoms. (Tr. 71). 

The success or failure of the programs designed to protect America’s 
agriculture by the prevention, control and eradication of communicable 
diseases of animals is dependent upon the compliance of individuals such as 
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the respondent. Without the adherence of these individuals to federal 
regulations concerned with the prevention of the spread of disease, the risk 
of the undetected spread of disease is greatly increased. 

Respondent Higgins has admitted that he violated the Swine Health 
Protection Act and regulations promulgated thereunder. The State of 
Kentucky and the Administrator have been unable to gain respondent Higgins’ 
compliance with federal swine health protection regulations through education 
and reasoning. The information provided by various state and federal officials 
was insufficient to cause respondent Higgins to stop feeding untreated garbage 
to swine. 

Respondent argues that pursuant to 7 U.S.C. § 3805(a) and (e), the 
Secretary should exercise his discretion and waive or lower the fine sought to 
be imposed upon respondent. He also argues that he is out of the hog 
business. However, there is nothing to preclude him from re-entering it. 

The Judicial Officer, the final deciding authority for the Secretary of 
Agriculture, has clearly indicated that “lack of an evil motive" should not 
mitigate the civil penalty. The purpose of the Swine Health Protection Act is 
not to punish evil motive but to prevent the spread of disease among swine. 
A disaster resulting from the spread of swine disease which could result from 
respondent Higgins’ failure to treat garbage would be no less serious because 
respondent Higgins did so without an evil motive. "In order to achieve the 
congressional purpose . . . it is necessary to take a hard-nosed approach and 
hold violators responsible for any violation irrespective of lack of evil motive 
...." In re: Capistrano, 45 Agric. Dec. 2196, 2198 (1986). Accord, In re: 
Vallata, 45 Agric. Dec. 1421 (1986). 

Section 3805 of the Swine Health Protection Act provides that a penalty 
of not more than $10,000 may be assessed for each violation, but that in 
determining the amount to assess, the gravity of the violation, degree of 
culpability, and history of prior offenses, if any, are to be considered. In two 
previous cases dealing with respondents who did not have a history of violating 
the Swine Health Protection Act, civil penalties of $1,500 per violation in a 
litigated proceeding were found to be appropriate. Jn re: Grover Baker, 51 
Agric. Dec. 196 (1992); In re: Rex Kneeland, 50 Agric. Dec. 1571 (1991). 
When questioned as to whether the requested civil penalty was appropriate as 
to respondent Higgins, Dr. Delorias Leonard, Director of the Swine Health 
Protection Program, stated that in view of all the facts of the case that she 
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believed that the requested civil penalty being requested was "modest." (Tr. 
69). 

Respondent Higgins has admitted that he violated the Swine Health 
Protection Act and regulations promulgated thereunder. The State of 
Kentucky and the Administrator have been unable to gain respondent Higgins’ 
compliance with federal swine health protection regulations. The information 
provided by various state and federal officials was insufficient to cause 
respondent Higgins to stop feeding untreated garbage to swine. It is a part of 
the hearing record that respondent Higgins stated that if he decided to 
continue to feed garbage to swine that he "would still do the same thing, you’d 
just have to prove me wrong." (Tr. 77). 

The Administrator also seeks as a primary goal the deterrence of other 
persons similarly situated to the respondent. Jn re: Indiana Slaughtering Co., 
35 Agric. Dec. 1822 (1976). 

The Administrator believes that compliance and deterrence can now be 
achieved only with the imposition of the $5,500 civil penalty requested. The 
Administrator’s recommendation "as to the appropriate sanction is entitled to 
great weight, in view of the experience gained by the [Administrator] during 
[his] day-to-day supervision of the regulated industry." Jn re: S.S. Farms Linn 
County, Inc., et al., 50 Agric. Dec. 476 (1991). It is the Department’s position 
that imposition of a civil penalty of $5,500 is necessary to effectuate the 
purposes of the Swine Health Protection Act, to obtain respondent Higgins’ 
compliance with the Swine Health Protection Act and regulations promulgated 
thereunder, and to deter violations of the Swine Health Protection Act and 
the regulations issued thereunder by others similarly situated. 

All contentions, requests and arguments of the parties have been 
considered carefully and, to the extent, if any, they are inconsistent with this 
decision, they are denied as lacking merit. 

Based upon the record as a whole, the following Order is appropriate. 


Order 


Respondent, Vernon Higgins, is hereby assessed a civil penalty of Five 
Thousand, Five Hundred Dollars ($5,500) ($500 per violation), which shall be 
payable to the "Treasurer of the United States" by certified check or money 
order, and shall be forwarded to: The United States Department of 
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Agriculture, APHIS Field Servicing Office, Accounting Section, Butler Square 
West, 5th Floor, 100 North Sixth Street, Minneapolis, Minnesota 55403, within 
thirty (30) days from the effective date of this Order. Respondent shall 
indicate on the check or money order that payment is made in reference to 
A.Q. Docket No. 92-51. 

This decision and order shall become final without further proceedings 
thirty-five (35) days after service hereof unless appealed to the Judicial Officer 
within thirty days (30) after service, as provided in the Rules of Practice 
(7 CER. §§ 1.142, 1.145). 

[This Decision and Order became final August 2, 1993.-Editor] 


In re: JAMES GRADY, PATRICK J. GRADY, LAVERNE L. BOYENS and 
JOHN KYREAKAKIS. 

A. Q. Docket No. 92-48. 

Decision and Order as to J. Grady, P.J. Grady filed August 27, 1993. 


Decision without hearing -- Stipulations of fact -- Interstate movement of test-eligible cattle, 
which were not brucellosis exposed or from herds known to be infected, and were not moved 
from farm of origin, nor in the course of normal ranching operations, and not moved to a 
recognized slaughterhouse or quarantined feedlot, nor accompanied by an entry permit or 
certificate -- Repeated and flagrant violations -- Civil penalties. 


Judge Kane assessed civil penalties against respondents who admitted that on multiple occasions, 
they moved interstate, test-eligible cows, which were not brucellosis exposed or from herds 
known to be infected, and were not moved from farm of origin, nor in the course of normal 
ranching operations, and not moved to a recognized slaughterhouse or quarantined feedlot, nor 
accompanied by an entry permit or certificate. Respondents stipulated to the findings of fact 
proposed by complaint counsel. Although counsel for respondents preserved the right to 
propose and argue conclusions of law and orders, it was agreed that failure to timely file such 
proposals and brief would constitute agreement with the conclusions of law and orders proposed 
by complaint counsel. Accordingly, inasmuch as Respondents were late in filing their proposed 
conclusions, orders, and brief, complaint counsel’s proposed conclusions and orders were entered 
with respect to a majority of counts. The remaining counts were resolved through a consent 
decision. 


James A. Booth, for Complainant. 
C. R. Hannan, Council Bluffs, lowa, for Respondents James Grady and Patrick J. Grady. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 
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Decision and Order 


This decision is promulgated according to the Administrative Procedure 
Act, Pub. L. 89-554, September 6, 1966, 80 Stat. 384, as amended, Pub. L. 95- 
251, March 27, 1978, 92 Stat. 183,’ the Rules of Practice Governing 
Proceedings Under Certain Acts 9 C.F.R. §§ 70.1, 70.10 (1993) and the Rules 
of Practice of the Department of Agriculture Governing Formal Adjudicatory 
Administrative Proceedings, 7 C.F.R. §§ 1.130-.151 (1993). 

This is a sanction proceeding pursued under Department regulations issued 
through the authority of the Cattle Contagious Disease Act of 1903, and 
Amendments of 1928, 1954, 1956 and 1983, February 2, 1903, c. 349, 32 Stat. 
791; February 7, 1928, c. 30, 45 Stat. 59; July 22, 1954, c. 558, 68 Stat. 510; 
January 28, 1956, c. 12, 70 Stat. 5; Pub. L. 97-461, January 12, 1983, 
hereinafter referred to as the Act, instituted by a complaint filed on May 5, 
1992, by the Administrator of the Animal and Plant Health Inspection 
Service, United States Department of Agriculture. 

Respondent James Grady is alleged to have violated only the Department’s 
regulations at 9 C.F.R. § 78.9(b)(3)(ii) (Counts V, XIV, XV, XVII) and 9 
C.F.R. § 78.9(c)(3)(ii) (Counts VI, VII, VIII, IX, XI and XII) on April 6, 
1988, June 20, 1987, April 11, 1987, February 25, 1987, February 3, 1987, 
December 27, 1986 and July 17, 1986. 

Respondent Patrick J. Grady is alleged to have violated only the 
Department’s regulations at 9 C.F.R. § 78.9(b)(3)(ii) (Counts X, XIII, XIV, 
XV, XVI) on March 26, 1987, February 12, 1987, February 3, 1987, 
December 27, 1986 and December 3, 1986. 

Respondent LaVerne L. Boyens is alleged to have violated only the 
Department’s regulations at 9 C.F.R. § 78.9(b)(3)(ii) (Counts X, XIII, XIV, 
XV, XVI) on March 26, 1987, February 12, 1987, February 3, 1987, 
December 27, 1986 and December 3, 1986. 

Respondent John Kyreakakis is alleged to have violated only the 
Department’s regulations at 9 C.F.R. § 78.9(c)(3)(ii) (Counts XI, XII) on 
February 25, 1987. 

Answers filed on behalf of each respondent generally denied the essential 


‘Particular reference is made to 5 U.S.C.A. §§ 554, 557 (West 1972 and Supp. 1993) 
{Unofficial codifications of statutes are cited herein.]} 


221 U.S.C.A. §§ 111, 120, 122 (West 1972 and Supp. 1993). 
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allegations of the complaint. 

On June 8, 1993, a consent decision was filed on behalf of respondent 
LaVerne L. Boyens, resulting in the resolution of all allegations against him. 

On August 5, 1993, the answer and request for hearing filed on behalf of 
respondent John Kyreakakis was withdrawn. 

On June 3, 1993, a stipulation became effective with reference to the 
allegations advanced as to respondent James Grady by Counts VIII, IX, XII, 
XIV, XV, and XVII and as to respondent Patrick J. Grady by Counts X, XIII, 
XIV, XV, and XVI. By this stipulation, James Grady, and Patrick J. Grady 
waived, and withdrew their requests for hearing and agreed to the entry of 
specific findings of facts relating to Counts VIII through XVII as such facts 
relate to them. Counsel thereafter preserved the rights to propose and argue 
conclusions of law which might support their proposed orders. Counsel’s 
stipulation further provided that: 


4. Respondents James Grady and Patrick J. Grady agree that their 
failure to file their brief of proposed conclusions of law and proposed 
Orders with the Office of the Hearing Clerk of the U.S. Department 
of Agriculture within 20 days of service upon them of this entered 
stipulations shall constitute an agreement with the proposed 
conclusions of law and proposed Orders filed by Complainant as to 
Counts VIII through XVII of the complaint. 


This stipulation was signed and filed on June 3, 1993. On June 23, 1993, 
counsel to James Grady and Patrick J. Grady requested an extension of time 
to July 7, 1993, which request was granted by telephone and by order filed 
June 24, 1993.2 On July 12 and 13, 1993, the brief of James Grady and 
Patrick J. Grady, dated July 7, 1993, was filed in the Office of the Hearing 
Clerk.* Thereafter, counsel to the Department filed a brief on July 28, 1993, 
in the Office of the Hearing Clerk.* 


*It appears that this order was distributed by the Hearing Clerk’s Office on July 2, 1993. 


*A copy of this brief was received by the Administrative Law Judge from the Hearing Clerk’s 
Office on July 15, 1993. 


°A copy of this brief was received by the Administrative Law Judge from the Hearing Clerk’s 
Office on August 2, 1993. 
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The record also contains a proposed consent decision as to James Grady, 
which appears to bear the signatures of James Grady and counsel to the 
Department. This document is unaccompanied by any transmittal motion. It 
purports to resolve the allegations advanced against James Grady by Counts 
V, VI and VII of the Department’s complaint. This consent decision is 
executed by the Administrative Law Judge on the same date as that on which 
this. initial decision is filed. 

This Decision thus relates to the allegations of fact and contested issues 
of law relating solely to James Grady and Patrick J. Grady as all matters 
relating to LaVerne L. Boyens and John Kyreakakis have been separately 
resolved. 

The United States Department of Agriculture is represented by James A. 
Booth, Esq., Washington, D.C. James Grady and Patrick J. Grady are 
represented by C. R. Hannan, Esq., Council Bluffs, Iowa. 

Upon consideration of all matters of record the following findings of fact 
are made and conclusions of law reached. As a result, violations are found 
to have existed and sanctions are ordered. 


Findings of Fact 


1. James Grady, respondent, is an individual with a mailing address of 
Route 2, Dunlap, Iowa 51529, and is now, and at all times material herein 
was, involved in the buying, selling and interstate movement of cattle. 

2. Patrick J. Grady, respondent, is an individual with a mailing address of 
Route 2, Dunlap, Iowa 51529, and is now, and at all times material herein 
was, involved in the buying, selling and interstate movement of cattle. 

3. On or about April 11, 1987, respondent James Grady moved interstate 
from Bristow, Oklahoma, to Dunlap, Iowa, fifty-one (51) test-eligible cows, 18 
months of age or older, which were not brucellosis exposed and were from 
herds not known to be affected. Those cows were not moved to a recognized 
slaughterhouse, nor to a quarantined feedlot, nor from a farm of origin, nor 
in the course of normal ranching operations; and those moved cows were not 
accompanied by a certificate. 

4. On or about April 11, 1987, respondent James Grady moved interstate 
from Bristow, Oklahoma, to Dunlap, Iowa, fifty-one (51) test-eligible cows, 18 
months of age or older, which were not brucellosis exposed and were from 
herds not known to be affected. Those cows were not moved to a recognized 
slaughterhouse, nor to a quarantined feedlot, nor from a farm of origin, nor 
in the course of normal ranching operations; and those moved cows were not 
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accompanied by a permit for entry. 

5. On or about March 26, 1987, respondent Patrick J. Grady moved 
interstate from Dunlap, Iowa, to Niobrara, Nebraska, at least nineteen (19) 
test-eligible cows, 18 months of age or older, which were not brucellosis 
exposed and were from herds not known to be affected. Those cows were not 
moved to a recognized slaughterhouse, nor to a quarantined feedlot, nor from 
a farm of origin, nor in the course of normal ranching operations; and those 
moved cows were not accompanied by a certificate. 

6. On or about February 25, 1987, respondent James Grady moved 
interstate from Perryton and Spearman, Texas, to Dunlap, Iowa, forty-three 
(43) test-eligible cows, 18 months of age or older, which were not brucellosis 
exposed and were from herds not known to be affected. Those cows were not 
moved to a recognized slaughterhouse, nor to a quarantined feedlot, nor from 
a farm of origin, nor in the course of normal ranching operations; and those 
moved cows were not accompanied by a permit for entry. 

7. On or about February 25, 1987, respondent James Grady moved 
interstate from Perryton and Spearman, Texas, to Dunlap, Iowa, forty-three 
(43) test-eligible cows, 18 months of age or older, which were not brucellosis 
exposed and were from herds not known to be affected. Those cows were not 
moved to a recognized slaughterhouse, nor to a quarantined feedlot, nor from 
a farm of origin, nor in the course of normal ranching operations; and those 
moved cows were not accompanied by a certificate. 

8. On or about February 12, 1987, respondent Patrick J. Grady moved 
interstate from Dunlap, Iowa, to Verdigre, Nebraska, fifteen (15) test-eligible 
cows, 18 months of age or older, which were not brucellosis exposed and were 
from herds not known to be affected. Those cows were not moved to a 
recognized slaughterhouse, nor to a quarantined feedlot, nor from a farm of 
origin, nor in the course of normal ranching operations; and those moved 
cows were not accompanied by a certificate. 

9. On or about February 3, 1987, respondents James Grady and Patrick J. 
Grady moved interstate from Dunlap, Iowa, to Dell Rapids, South Dakota, at 
least thirty (30) test-eligible cows, 18 months of age or older, which were not 
brucellosis exposed and were from herds not known to be affected. Those 
cows were not moved to a recognized slaughterhouse, nor to a quarantined 
feedlot, nor from a farm of origin, nor in the course of normal ranching 
operations; and those moved cows were not accompanied by a certificate. 

10. On or about December 27, 1986, respondents James Grady and 
Patrick J. Grady moved interstate from Dunlap, Iowa, to Fulda, Minnesota, 
forty (40) cows, 18 months of age or older. Those cows were not moved for 
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immediate slaughter, nor to a quarantined feedlot, nor from a farm of origin, 
nor in the course of normal ranching operations; and those moved cows were 
not accompanied by a certificate. 

11. On or about December 3, 1986, respondent Patrick J. Grady moved 
interstate from Dunlap, Iowa, to Lennox, South Dakota, at least forty (40) 
cows, 18 months of age or older. Those cows were not moved for immediate 
slaughter, nor to a quarantined feedlot, nor from a farm of origin, nor in the 
course of normal ranching operations; and those moved cows were not 
accompanied by a certificate. 

12. On or about July 17, 1986, respondent James Grady moved interstate 
from Dunlap, Iowa, to Dell Rapids and Trent, South Dakota, fifty-eight (58) 
cows, 18 months of age or older. Those cows were not moved for immediate 
slaughter, nor to a quarantined feedlot, nor from a farm of origin, nor in the 
course of normal ranching operations; and those moved cows were not 
accompanied by a certificate. 


Discussion 


Complaint counsel asserts in the brief filed July 28, 1993, that the 
stipulations of counsel which became effective June 3, 1993, should enjoy the 
force intended, particularly at the previously cited Item 4. This position is 
well taken. Counsel to respondents agreed that dispute would not be entered 
against conclusions of law and proposed orders as might be advanced by 
complaint counsel if legal contentions were not advanced by a date certain. 
That date after fixing, was extended by order filed June 24, 1993, to July 7, 
1993. Thereafter, on July 12, 1993, a brief was field by respondents’ counsel. 

Therefore, respecting counsels’ stipulations, and based upon the preceding 
findings of facts, the conclusions of law and order as proposed by complaint 
counsel are entered. 

Respondents have admitted in the filed stipulations that they are now, and 
at all times material herein were, involved in the buying, selling and interstate 
movement of cattle. 

Respondents have admitted in the filed stipulations that they moved 
interstate on five occasions in 1987 (Counts VIII through XII of the 
Complaint), test-eligible cows, 18 months of age or older, which were not 
brucellosis exposed and were from herds not known to be infected. Those 
cows were not moved to a recognized slaughterhouse, nor to a quarantined 
feedlot, nor from a farm of origin, nor in the course of normal ranching 
operations, and those cows were not accompanied by a permit for entry. This 
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is in direct violation of 9 C.F.R. § 78.9(c)(3)(ii) (1987). 

Respondents have admitted in the filed stipulations that they moved 
interstate on two occasions in 1987, test-eligible cows, 18 months of age or 
older, which were not brucellosis exposed and were from herds not known to 
be infected. Those cows were not moved to a recognized slaughterhouse, nor 
to a quarantined feedlot, nor from a farm of origin, nor in the course of 
normal ranching operations, and those cows were not accompanied by a 
certificate. This is in direct violation of 9 C.F.R. § 78.9(c)(3)(ii) (1987). 

Respondents have admitted in the filed stipulations that they moved 
interstate on three occasions in 1986, test-eligible cows, 18 months of age or 
older, which were not brucellosis exposed and were from herds not known to 
be infected. Those cows were not moved to a recognized slaughterhouse, nor 
to a quarantined feedlot, nor from a farm of origin, nor in the course of 
normal ranching operations, and those cows were not accompanied by a 
certificate. This is in direct violation of 9 C.F.R. § 78.9(b)(3)(ii) (1986). 

Moreover, as referred to in the original complaint filed in this matter, and 
as mentioned in the respondents’ untimely filed brief, respondents have a 
notorious history of repeated and flagrant violations of U.S.D.A. regulations. 
Accordingly, the original complaint in this matter requested, that even if no 
hearing would be required, the respondents be assessed the full civil penalty 
requested in light of respondents’ repeated and flagrant violations. 


Order 


By reason of the agreed upon and admitted stipulations, respondents 
James Grady and Patrick J. Grady have violated the Acts and the regulations 
issued under the Acts. Therefore, the following order is issued. 

Respondent James Grady is assessed a civil penalty of seven thousand 
dollars ($7,000.00) (one thousand dollars ($1,000.00) for each of the violation 
in Counts VIII, IX, XI, XII, XIV, XV and XVII of the Complaint) which shall 
be payable to the "Treasurer of the United States" by certified check or money 
order. The payment shall be mailed to the United States Department of 
Agriculture, Animal and Plant Health Inspection Service, Field Servicing 
Office, Accounting Section, Butler Square West, Sth Floor, 100 North Sixth 
Street, Minneapolis, Minnesota 55403, within thirty (30) days from the 
effective date of this order. The certified check or money order shall include 
the docket number of this proceeding: A.Q. Docket No. 92-48. 

Respondent Patrick J. Grady is assessed a civil penalty of five thousand 
dollars ($5,000.00) (one thousand dollars ($1,000.00) for each of the violation 
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in Counts X, XIII, XIV, XV, and XVI of the Complaint) which shall be 
payable to the “Treasurer of the United States" by certified check or money 
order. The payment shall be mailed to the United States Department of 
Agriculture, Animal and Plant Health Inspection Service, Field Servicing 
Office, Accounting Section, Butler Square West, 5th Floor, 100 North Sixth 
Street, Minneapolis, Minnesota 55403, within thirty (30) days from the 
effective date of this order. The certified check or money order shall include 
the docket number of this proceeding: A.Q. Docket No. 92-48. 

This decision and order shall become final without further proceedings 
thirty-five (35) days after service hereof unless appealed to the Judicial Officer 
within 30 days after service, as provided in the Rules of Practice (7 C.F.R. § 
1.142, 1.145). 

This order shall take effect eleven (11) days after this decision becomes 
final. 

Copies hereof shall be served upon respondents and counsel. 

[This Decision and Order became final October 7, 1993.-Editor] 
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DEPARTMENTAL DECISIONS 


In re: MICHEAL McCALL AND KATHY McCALL. 
AWA Docket No. 93-11. 
Decision and Order filed November 5, 1993. 


Civil penalty - License disqualification - Dealer - Preponderance of the evidence - Adverse 
inference from failure to testify - Veterinary care - Shelter - Records - Sanitation - Cleaning 
- Food - Water - Cease and desist order - Hearsay admissible. 


The Judicial Officer affirmed that part of the Order by Judge Bernstein (ALJ) assessing civil 
penalties of $7,500, and ordering Respondents to cease and desist from engaging in any activity 
for which a license is required without being licensed, and failing to maintain their facilities in 
accordance with the regulations and standards involving housing, shelter, veterinary care, records, 
sanitation, cleaning, food, and water. However, the Judicial Officer increased from 1 year to 10 
years the period in which Respondents are disqualified from becoming licensed under the Act 
and regulations. Variance between the C.F.R. sections cited in investigation reports and the 
Complaint are not fatal. It is only necessary that the Complaint reasonably apprise the litigant 
of the issues in controversy. Hearsay is admissible in an administrative proceeding. The proof 
in this case far surpasses the preponderance of the evidence, which is all that is required. An 
adverse inference may be drawn because Respondents did not testify or offer other witnesses 
to testify on their behalf. 


Robert A. Ertman, for Complainant. 

Respondents, Pro se. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Animal Welfare Act, as 
amended (7 U.S.C. § 2131 et seq.), and the regulations and standards issued 
thereunder (9 C.F.R. § 1.1 et seq.). On July 6, 1993, Administrative Law 
Judge Edwin S. Bernstein (ALJ) issued an Initial Decision and Order 
assessing civil penalties of $7,500, and disqualifying Respondents from 
becoming licensed under the Act for 1 year, and thereafter until they are in 
full compliance with the Act, regulations and standards. Respondents were 
ordered to cease and desist from engaging in any activity for which a license 
is required without being licensed, and failing to maintain their facilities in 
accordance with the regulations and standards involving housing, shelter, 
veterinary care, records, sanitation, cleaning, food, and water. 

On July.30, 1993, Respondents appealed to the Judicial Officer, to whom 
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final administrative authority has been delegated to decide the Department’s 
cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35)... On 
September 24, 1993, Complainant responded to Respondents’ Appeal, and, in 
effect, filed a Cross-Appeal seeking a 10-year license-disqualification order. 
The case was referred to the Judicial Officer for decision on October 20, 1993. 

Based upon a careful consideration of the record, the Initial Decision and 
Order is adopted as the final Decision and Order, with deletions shown by 
dots, additions or changes shown by brackets, and with a few trivial editorial 
changes not specified. The license-disqualification is increased to 10 years. 
Additional conclusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


This proceeding was instituted under the Animal Welfare Act ("Act"), as 
amended (7 U.S.C. § 2131 et seq.), by a Complaint and Order to Show Cause 
filed on November 17, 1992, by the Administrator, Animal and Plant Health 
Inspection Service ("APHIS"), United States Department of Agriculture 
("USDA"). The Complaint alleged that Micheal’ and Kathy McCall 
("Respondents") wilfully violated the Act, the Regulations (9 C.F.R. § 2.1 
et seq.) and standards (9 C.F.R. § 3.1 et seq.) issued pursuant to the Act by 


selling or delivering for sale dogs without a license, failing to maintain records 
and identify dogs, and failing to provide appropriate animal care and facilities 
as provided by the Act. Respondents filed a timely Answer in which they 
denied all material allegations of the Complaint. I presided over a hearing on 
March 17 and 18, 1993, in Topeka, Kansas. Complainant was represented by 
Robert A. Ertman of the Office of the General Counsel, United States 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 
(7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was 
appointed in January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from 
the decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 


‘In prior pleadings and other documents, Mr. McCall’s first name is spelled as "Michael." 
However, upon a review of the exhibits and documents filed by Respondent, it has become 
apparent that Mr. McCall uses the spelling "Micheal." Therefore, in this decision, his name will 
be spelled as such and the caption is amended to reflect the same. 
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Department of Agriculture. Respondents appeared pro se. 

Complainant filed proposed findings of fact, proposed conclusions of law 
and a brief on May 20, 1993. Although Respondents filed their brief five days 
late on May 24, 1993, I will consider Respondents’ arguments because there 
seems to have been some confusion with regard to the date the briefs were 
to be filed. 

The proposed findings, proposed conclusions, and arguments have been 
considered. To the extent indicated they have been adopted. Otherwise, they 
have been rejected as irrelevant or not supported by the evidence. References 
to Complainant’s exhibits are designated "CX"; references to Respondents’ 
exhibits are designated "RX"; references to the hearing transcript are 
designated "Tr." 

The proof in this case far surpasses the preponderance of the evidence, 
“which is all that is required." In re White, 49 Agric. Dec. 123, 153 (1990). 
After considering the evidence and the applicable law, I conclude that 
Respondents wilfully violated the Act as alleged in the Complaint, with the 
exception of the allegations in paragraphs III A., IV A., and V C. of the 
Complaint. I conclude that the denial of Respondent Micheal McCall’s 
license application was proper and that sanctions are appropriate. 


Findings of Fact 


1. Respondents, Micheal and Kathy McCall, are individuals whose address 
is Route 2, Box 101, Washington, Kansas 66968. (Records of Service by the 
Hearing Clerk) 

2. Virginia McCall is an adult relation of Respondents who also operated 
a business selling dogs but who is not a party to this proceeding. (CX 30, p. 
10; Tr. 26, 47-50) 

3. Kathy McCall submitted license applications under the Act on January 
5, 1991, and April 4, 1991. (CX 1, 3) 

4. Respondents were advised by APHIS inspector Robert W. Bacon on 
July 11, 1991: 


This is the McCall’s 3 inspection & therefore cannot sell into 
commerce until licensed by the USDA & they have to wait 6 mo. to 
reapply for licensing to the USDA. (CX 6) 


5. Respondents were advised by Walter A. Christensen, of APHIS, by 
letter dated July 25, 1991, that, due to the failure to pass the third pre-license 
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inspection, they could not engage in activities covered by the Act until licensed 
by the United States Department of Agriculture. (CX 8) 

6. Micheal McCall submitted license applications under the Act on March 
12, 1992, and again in July 1992. (CX 25A, 25B) 

7. Micheal McCall was advised by APHIS inspector M. Estela B. Orozco 
on June 25, 1992, that, due to the failure of the Reynolds, Nebraska, facility 
to pass the pre-license inspection, he could not engage in the sale of dogs to 
brokers or pet shops until licensed at the Reynolds facility. (CX 29) 

8. Micheal McCall was advised by letter dated September 4, 1992, from 
Walter A. Christensen that his license application was denied. (RX 28) 

9. During 1990, beginning about September 20 until November 15, 
Respondents sold at least 23 dogs to brokers for resale as pets. (CX 18) 

10. During 1991, beginning about February 18 until July 25, Respondents 
sold at least 56 dogs to brokers for resale as pets. (CX 19-20) 

11. Also during 1991, on about July 18, Respondents sold at least one dog 
in the name of their daughter, Laura, to a broker for resale as a pet. (CX 
20A pp. 1-2; Tr. 47-49) 

12. During 1992, beginning January 1 until March 12, Respondents sold at 
least 69 dogs for use as pets. (CX 25A) 

13. Also during 1992, from June through December, Respondents 
transported an unknown number of dogs to brokers for resale as pets. (CX 
27; Tr. 58-61) 

14. An inspection by Robert W. Bacon, for APHIS, of Respondents’ 
Washington, Kansas, facility on April 4, 1991, revealed the following 
conditions: 


a. three dogs were very thin in appearance; (CX 4; Tr. 193) 


b. dogs were not individually identified by collar tags or 
distinctive tattoos; (CX 4) 


c. complete records showing the acquisition, disposition, and 
identification of dogs were not present; (CX 4) 


d. outdoor housing facilities did not adequately protect dogs 
from the elements; (CX 4; Tr. 191) 


e. primary enclosures for dogs were not structurally sound and 
maintained in good repair; (CX 4; Tr. 191-193) and 
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waste. (CX 4) 


15. An inspection by Mr. Bacon of Respondents’ Washington, Kansas, 
facility on June 20, 1991, revealed the following conditions: 


a. dogs had sores and hair loss and were very thin or sick in 
appearance; (CX 5) 


b. dogs were not individually identified by collar tags or 
distinctive tattoos; (CX 5) 


c. complete records showing the acquisition, disposition, and 
identification of dogs were not present; (CX 5) 


d. outdoor housing facilities did not adequately protect dogs 
from the elements; (CX 5) 


e. primary enclosures for dogs were not structurally sound and 
maintained in good repair; (CX 5) 


f. primary enclosures for dogs did not provide the minimum 
space requirements; (CX 5) and 


g. premises where housing facilities were located were not kept 
free of weeds and grasses. (CX 5) 


16. An inspection by Mr. Bacon of Respondents’ Washington, Kansas, 
facility on July 11, 1991, revealed the following conditions: 


a. outdoor housing facilities did not adequately protect dogs 
from the elements; (CX 6) and 


b. primary enclosures for dogs were not maintained in a 
manner which allowed the animals to remain dry. (CX 6) 


17. The execution of a search warrant by authorities of the State of Kansas 
at the Respondents’ Washington, Kansas, facility on January 8, 1992, revealed 
the following conditions: 
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a. several dogs exhibited symptoms of various diseases and 
injuries; (CX 32, 36; Tr. 129-187) 


b. several dogs were very thin in appearance; (CX 32, 36; 
Tr. 129-187) 


c. watering receptacles for dogs were not kept clean and 
sanitized; (CX 32, 34-35; Tr. 117) and 


d. primary enclosures for dogs were not kept clean and 
sanitized and contained excessive amounts of waste and feces. 
(CX 32-35; Tr. 72-126) 


18. An inspection by Mr. Bacon of Respondents’ Washington, Kansas, 
facility on March 30, 1992, revealed the following conditions: 


a. outdoor housing facilities did not adequately protect dogs 
from the elements; (CX 26; Tr. 197-198, 202-204) and 


b. primary enclosures for dogs were not structurally sound and 
maintained in good repair. (CX 26; Tr. 198, 204-205) 


19. An inspection by M. Estela B. Orozco, for APHIS, of Respondents’ 
Reynolds, Nebraska, facility on June 25, 1992, revealed the following 
conditions: 


a. a written veterinary care plan had not been obtained from a 
licensed Nebraska veterinarian; (CX 29) 


b. surfaces, gates and metal panels on the inside of pens were 
excessively rusty; (CX 29) 


¢. running water was not available at the kennel site; (CX 29) 


d. buildings lacked sufficient lighting to permit adequate 
inspection or cleaning; (CX 29) 


e. surfaces in contact with dogs in sheltered housing facilities 
were not impervious to moisture; (CX 29) 
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f. surfaces in contact with dogs in outdoor housing facilities 
were not impervious to moisture; (CX 29) 


g. primary structures for dogs were not free of items that could 
cause injury to the animals; (CX 29) 


h. food receptacles for dogs were not kept clean and sanitized; 
and (CX 29) 


i. premises where housing facilities were located were not kept 
free of weeds and grasses. (CX 29) 


Conclusions of Law 


1. Respondents at all times material to this proceeding were acting jointly 
as dealers as defined in the Act and the Regulations, in wilful violation of 7 
U.S.C. § 2134, and 9 C.F.R. § 2.1. 

2. On April 4, 1991, Respondents violated the Act and the Regulations 
and standards issued pursuant to the Act as follows: 


a. Respondents failed to provide for adequate veterinary care 
in violation of 9 C.F.R. § 2.40 (1991); 


b. Respondents failed to provide dogs with food of sufficient 
quantity and nutritive value to maintain the normal condition 
and weight of the animals in violation of 9 C.F.R. § 3.9(a) 
(199[2]); 


c. Respondents failed to maintain complete records showing 
the acquisition, disposition, and identification of their animals, 
in violation of the Act, 7 U.S.C. § 2140, and 9CF.R. § 
2.75(a)(1) (1991); 


d. Respondents failed to maintain outdoor housing facilities for 
dogs in a manner that adequately protected them from the 
elements in violation of 9 C.F.R. § 3.4(b) (199[2]); 


e. Respondents failed to provide primary enclosures that were 
structurally sound and kept in good repair in violation of 9 
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C.F.R. § 3.6(a) (199[2]); and 


f. Respondents failed to keep primary enclosures for dogs 
clean and sanitized, to remove excreta and food waste from 
primary enclosures daily and from under primary enclosures as 
often as necessary to prevent an excessive accumulation of feces 
and food waste, to prevent soiling of the dogs and to reduce 
disease hazards, insects, pests and odors in violation of 9 C.F.R. 


§ 3.11(a) [, (b)] (199[2)). 


a. Respondents failed to provide for adequate veterinary care 
in violation of 9 C.F.R. § 2.40 (1991); 


b. Respondents failed to provide dogs with food of sufficient 
quantity and nutritive value to maintain the normal condition 
and weight of the animals in violation of 9 C.F.R. § 3.9(a) 
(199[2]); 


c. Respondents failed to maintain complete records showing 
the acquisition, disposition, and identification of their animals, 
in violation of the Act, 7 U.S.C. § 2140, and 9C.F.R. § 
2.75(a)(1) (1991); 


d. Respondents failed to maintain outdoor housing facilities for 
dogs in a manner that adequately protected the animals from 
the elements in violation of 9 C.F.R. § 3.4(b) (199[2]); 


e. Respondents failed to provide primary enclosures that were 
structurally sound and maintained in good repair in violation of 
9 CFR. § 3.6(a) (199[2}); 


f. Respondents failed to construct primary enclosures for dogs 
in a manner that provided sufficient space in violation of 9 
C.F.R. § 3.6(c) (199[2]); and 


g. Respondents failed to control weeds, grasses and bushes on 
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3. On June 20, 1991, Respondents violated the Act and the Regulations 
and standards issued pursuant to the Act as follows: 
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the premises in a manner that facilitated the required husbandry 
practices in violation of 9 C.F.R. § 3.11(c) (199[2]). 


4. On July 11, 1991, Respondents violated the Act and the Regulations 
and standards issued pursuant to the Act as follows: 


a. Respondents failed to maintain outdoor housing facilities for 
dogs in such a manner that adequately protected the animals 
from the elements in violation of 9 C.F.R. § 3.4(b) (199[2]); and 


b. Respondents failed to provide primary enclosures for dogs 
that were structurally sound and maintained in a manner that 
enabled the animals to remain dry and clean in violation of 9 
C.F.R. § 3.6(a) (199[2]). 


5. On January 8, 1992, Respondents violated the Act and the Regulations 
and standards issued pursuant to the Act as follows: 


a. Respondents failed to provide adequate veterinary care to 
animals in need of care in violation of 9 C.F.R. § 2.40 (1992); 


b. Respondents failed to provide dogs with food of sufficient 
quantity and nutritive value to maintain the normal condition 
and weight of the animals in violation of 9 C.F.R. § 3.9(a) 
(1992); 


c. Respondents failed to keep watering receptacles for dogs 
clean and sanitized in violation of 9 C.F.R. § 3.10 (1992); and 


d. Respondents failed to keep primary enclosures for dogs 
clean and sanitized, to remove excreta and food waste from 
primary enclosures daily and from under primary enclosures as 
often as necessary to prevent an excessive accumulation of feces 
and food waste, to prevent soiling of the dogs and to reduce 
disease hazards, insects, pests and odors in violation of 9 C.F.R. 
§ 3.11(a), (b) (1992). 


6. On March 30, 1992, Respondents violated the Act and the Regulations 
and standards issued pursuant to the Act as follows: 
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a. Respondents failed to maintain outdoor facilities for dogs 
that provided areas of shade large enough to contain all of the 
animals at one time and protect them from the direct rays of 
the sun in violation of 9 C.F.R. § 3.4(b) (1992); and 


b. Respondents failed to provide primary structures for dogs 
that were structurally sound and maintained in good repair in 
violation of 9 C.F.R. § 3.6(a) (1992). 


7. On June 25, 1992, Respondents violated the Act and the Regulations 
and standards issued pursuant to the Act as follows: 


a. Respondents failed to establish a program of veterinary care 
under the supervision and assistance of a doctor of veterinary 
medicine licensed in the State of Nebraska in violation of 9 
CFR. § 2.40 (1992); 


b. Respondents failed to maintain housing facilities with interior 
surfaces free from excessive rust in violation of 9 C.F.R. § 3.1(c) 
(1992); 


c. Respondents failed to provide adequate running potable 
water in housing facilities in violation of 9 C.F.R. § 3.1(d) 
(1992); 


d. Respondents failed to provide sufficient lighting in sheltered 
housing facilities in violation of 9 C.F.R. § 3.3(c) (1992); 


e. Respondents failed to provide indoor floor areas and other 
surfaces which came in contact with dogs in sheltered housing 
facilities that were impervious to moisture in violation of 9 
C.F.R. § 3.3(e) (1992); 


f. Respondents failed to provide building surfaces which came 
in contact with dogs in outdoor housing facilities that were 
impervious to moisture in violation of 9 C.F.R. § 3.4(c) (1992); 


g. Respondents failed to provide structurally sound primary 
enclosures and failed to keep the enclosures free from sharp 
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points and edges in a manner that protected dogs from injury in 
violation of 9 C.F.R. § 3.6(a) (1992); 


h. Respondents failed to provide clean and sanitized food 
receptacles for dogs in violation of 9 C.F.R. § 3.9(b) (1992); and 


i. Respondents failed to keep the premises where housing 
facilities were located clean and free of trash, junk, waste 
products, and discarded matter and failed to control weeds and 
grasses in violation of 9 C.F.R. § 3.11(c) (1992). 


8. Respondents’ violations were significant and wilful. A wilful violation 
is defined as one where the violator either intentionally does the act which is 
prohibited, irrespective of evil motive or reliance on erroneous advice, or acts 
with careless disregard of statutory requirements. Jn re Arab Stock Yard, Inc., 
37 Agric. Dec. 293, 306 (1978), aff'd sub nom. Arab Stock Yard v. United 
States, 582 F.2d 39 (Sth Cir. 1978). 


Discussion 


Respondents are operators of kennel facilities in Washington, Kansas, and 
in nearby Reynolds, Nebraska. In 1991 and 1992, Respondents each applied 
for dealer’s licenses under the Act and both were denied. During this period, 
APHIS inspections were conducted at Respondents’ facilities and Kansas 
authorities executed a search warrant at Respondents’ Washington, Kansas, 
facility. The conditions found at Respondents’ facilities during the inspections 
and the execution of the warrant serve as the basis for this proceeding. 

Complainant’s evidence of the alleged violations at the facilities was 
presented through the testimony of APHIS animal care inspectors, the 
written reports of their inspections at Respondents’ facilities, and through the 
testimony of individuals involved in the execution of a search warrant by 
Kansas authorities at Respondents’ Washington, Kansas, facility. I found 
Complainant’s witnesses who were present at Respondents’ facilities - Jack 
Jones, Dr. Paul Grosdidier, and Robert Bacon - to be sufficiently experienced 
experts to enable them to properly evaluate Respondents’ facilities and dogs 
with respect to the alleged violations. 

Respondents’ evidence was presented through the cross-examination of 
Complainant’s witnesses and through the introduction of documents as 
exhibits. Although both were listed as witnesses, neither of the Respondents 
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testified at the hearing, nor did Respondents call any additional witnesses to 
rebut Complainant’s evidence. 


I, Respondents Operated Jointly as Dealers Under the Act 


Several witnesses testified with regard to Complainant’s allegation that 
Respondents operated as dealers as defined by the Act and the regulations. 
A "dealer" is defined as “any person who, in commerce, for compensation or 
profit, delivers for transportation, or transports . . . buys, or sells. . . [a]Jny dog 
... for use as a pet." 9 C.F.R. § 1.1 (1992). 

Based upon the totality of the evidence, I conclude that Respondents 
operated the facilities as dealers together in the form of a joint enterprise, 
each sharing in the various aspects of managing the kennels, such as feeding 
and watering the dogs, maintaining the facilities, transporting dogs to brokers 
for sale as pets and overseeing the financial aspects of the business. The 
evidence that I found to be significant in reaching this conclusion includes: 
a) the affidavit and testimony of Sam West describing his purchase of puppies 
from Kathy McCall (CX 22; Tr. 16-19); b) the testimony of Cindy West 
describing her purchase of puppies from Kathy McCall (Tr. 43-58); c) the 
exhibits showing brokers’ printouts that list Respondents’ telephone number 
and describe the puppies sold along with copies of checks made payable to 
Kathy McCall and to the McCalls’ children - Cindi, Jeremy, Laura, and Micah 
(CX 18-20A, 30, pp. 18-19); d) the affidavit and testimony of Richard Waldron 
describing the delivery of puppies by Micheal McCall (CX 27; Tr. 58-62); e) 
the license applications submitted by each of Respondents showing the same 
location and telephone number for both facilities (CX 1, 3, 25A, 25B); f) the 
license application submitted by Micheal McCall on March 12, 1992, showing 
Kathy McCall, Virginia McCall, and children listed in the "Owners, Partners 
and Officers" section (CX 25A); g) the affidavit and testimony of Lowell May 
recounting statements made by Micheal McCall with regard to the operation 
of the kennel (CX 31; Tr. 62-68); h) the testimony of Robert Bacon that 
Micheal McCall was present during all but one of the inspections and took the 
"leading role" in the inspection walk-through when he was present; (Tr. 237) 
and i) the testimony of Respondents during the Kansas criminal proceeding 
against Kathy McCall regarding the operation of the facilities and the division 
of kennel management responsibilities. (CX 30, pp. 17, 37-39) 

Respondents argue in their brief that the testimony of Sam West reveals 
that they did not profit from their operations and that, therefore, they were 
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not dealers under the Act. The definition of "dealer" under the Act and 
Regulations also includes those who are compensated for the sale of dogs. 
The evidence clearly shows that Respondents were compensated for the sale 
of dogs to brokers. (CX 18-20A) 

Respondents also argue that because the dealer license applications they 
submitted were checked "individual" for the organization type, and because the 
checks shown in CX 18-20A were not made payable to both Micheal McCall 
and Kathy McCall, they cannot be found to have operated the kennel 
together. Respondents’ arguments favor form over substance. In Jn re White, 
49 Agric. Dec. 123 (1990), the Judicial Officer, addressing the issue of joint 
and several liability of spouses for violations of the Act, stated as follows: 


It is of no particular relevance that the license for the facility was held 
in the name of Gus White III, alone; the business was operated by 
both. Nor is it of any particular significance whether [his wife] was 
providing the “normal assistance" one spouse would give the other. 
Any two people who acted together as they did should be held jointly 
responsible. When two persons act together in the exhibition of 
animals, it is not necessary that their relationship meet all of the 
technical requirements for a partnership or joint venture in order to 
hold that both are exhibitors and jointly and severally liable for 
violations. 


Id. at 154. (Citations omitted.) See also, In re S.S. Farms Linn County, Inc. 
(Decision as to James Joseph Hickey and Shannon Hansen), 50 Agric. Dec. 
476 (1991), aff'd, [991 F.2d 803 (9th Cir. 1993) (Table) (text in WESTLAW) 
(not to be cited as precedent under 9th Circuit Rule 36-3)]. The evidence 
submitted by Complainant makes clear that the distinction between Micheal 
McCall’s kennel and Kathy McCall’s kennel was so blurred as to make them, 
in reality, a single operation for which both individuals were jointly 
responsible. Respondents have failed to submit any evidence that persuades 
me otherwise. 

With the exception of 14 dogs, Complainant has carried its burden of proof 
as to the number of animals sold and the timing of the sales. The evidence 
shows that sales of at least 149 dogs occurred between September 20, 1990, 
and December 1992. (CX 18-20A, 25A, 27; Tr. 58-61) 

Respondents contend that, according to Cindy West’s testimony, the checks 
made payable to Cindi, Jeremy, Laura, and Micah McCall shown in CX 20A 
were not for the purchase of Respondents’ dogs, but instead represented 
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payments for 15 dogs belonging to Virginia McCall. With the exception of 
one check, I agree with Respondents’ contention. An examination of the 
transcript reveals that West did not make this assertion with regard to the first 
check, dated November 19, 1991, for one dog sold in the name of 
Respondents’ child, Laura McCall. (CX 20A, p. 1) With regard to the 
remaining 14 dogs, I find that Cindy West’s uncontradicted testimony 
established that the dogs were actually the property of Virginia McCall, who 
is not a party to this proceeding. (Tr. 47-49) However, this reduction in the 
total number of dogs sold by Respondents during 1991 is insignificant and 
does not affect my final decision. 

Respondent Micheal McCall’s application for license, filed March 12, 1992, 
shows that 69 dogs were sold between January 1 and March 12, 1992. (CX 
25A) Respondents argue in their brief that Mr. McCall did not provide any 
figure for the number of dogs sold when he submitted the application and 
contend that the figure was inserted by someone from APHIS. However, the 
testimony of Robert Bacon indicates that, if it was inserted by APHIS, the 
number was provided by Micheal McCall in response to an inquiry by Mr. 
Bacon. (Tr. 226-227) Therefore, I conclude that Respondents sold at least 
69 dogs in 1992. 

The testimony and affidavit of Richard Waldron indicate that, in 1992, the 
delivery of dogs by Respondents continued from June through December 
1992, although there is no mention of the exact number of animals involved. 
(CX 27; Tr. 59) Respondents argue in their brief that the delivery of dogs is 
not evidence that the actual sale was consummated. However, the delivery of 
the animals to a dog broker by Respondents over a six-month period, in 
combination with the numerous factors listed earlier, is strong circumstantial 
evidence that Respondents were transporting and selling dogs as pets through 
December 1992. Moreover, the Regulations define a "dealer" not only as one 
who sells dogs, but also one who delivers for transportation, or transports 
dogs intended to be sold as pets. 9 C.F.R. § 1.1 (1992). 


Il. Violations of Veterinary Care, Identification and Recordkeeping 
Requirements 


Complainant has carried its burden of proof with respect to Respondents’ 
failure to provide veterinary care to animals in need of care in violation of 9 
C.F.R. § 2.40. The APHIS inspection reports dated April 4 and June 20, 
1991, (CX 4, 5), as well as the exhibits submitted in connection with the 
January 8, 1992, search (CX 32-36) document the presence of abnormally thin 
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dogs and dogs with conditions or illnesses requiring veterinary attention. With 
regard to the January 8, 1992, search of Respondents’ Kansas facility, I found 
the testimony of Dr. Paul Grosdidier, an experienced veterinarian employed 
by the Kansas Animal Health Department, to be reliable and convincing. Dr. 
Grosdidier’s detailed description of the condition of each of the animals he 
inspected during the January 8, 1992, search clearly supports Complainant’s 
allegation that Respondents failed to provide adequate veterinary care to 
animals in need of care at the Washington, Kansas, kennel. (Tr. 127-189) In 
addition, the APHIS report for the Reynolds, Nebraska, kennel, dated 
June 25, 1992, (CX 29), shows a deficiency for failure to establish a program 
of veterinary care under a licensed Nebraska veterinarian. 

Respondents point in their brief to the testimony of APHIS Inspector 
Bacon at Tr. 240-241 as evidence of the existence of a veterinary program. 
However, this testimony merely reveals that, during 1991, Mr. Bacon was 
advised by Kathy McCall that she employed a veterinarian. Mr. Bacon’s 
reports documenting the presence of sick or thin dogs during two of three 
inspections in 1991 persuasively contradict Mrs. McCall’s self-serving 
statement to Bacon that she had a veterinary program. (CX 4, 5) 

Complainant has also carried its burden with regard to Respondents’ 
failure to maintain complete records showing the acquisition, disposition, and 
identification of dogs as required by 7 U.S.C. § 2140, and 9 CFR. § 
2.75(a)(1)._ Respondents’ failure to maintain records is noted in APHIS 
inspection reports dated April 4 and June 20, 1991. (CX 4, 5) Respondents 
did not present evidence at the hearing to dispute this allegation. 

Complainant has not carried its burden of proof as to Respondents’ failure 
to individually identify dogs as required by 7 U.S.C. § 2141, and 9 C.F.R. § 
2.50. The APHIS inspection reports dated April 4 and June 20, 1991, (CX 4, 
5), indicate the presence of dogs that were not individually identified with 
collar tags or tattoos. Mr. Bacon testified that he noted the deficiency 
because several dogs did not have an identification number and could not be 
found in the records. (Tr. 249) Respondents contend that, until they were 
licensed by the USDA, it would have been impossible for them to have 
complied with the identification and recordkeeping requirements of 9 C.F.R. 
§§ 2.50 and 2.75. The testimony on this subject is somewhat convoluted, but 
the APHIS inspector’s explanation appears to be that, although the official 
USDA number is not available for use until an applicant is licensed, 
inspectors require some form of recordkeeping. (Tr. 208-210) Respondents 
could not receive official USDA identification numbers until they were 
licensed. (Tr. 209-210) Even though the USDA identification numbers were 
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not available, it appears that Mr. Bacon cited Respondents for recordkeeping 
violations because he felt that other important information could have been 
recorded by Respondents such as the animals’ place of origin, date of arrival, 
and date of sale. (Tr. 209) I agree that Respondents violated the § 2.75 
recordkeeping requirements. However, they did not violate the identification 
requirements of § 2.50. Obviously, failure to provide a non-existent number 
can not be a violation. 


Ill. Violations of Standards Applicable to Animal Care and Housing 


I note initially that, with regard to the alleged wilful violations of the 
standards applicable to § 2.100(a) of the Regulations, Respondents correctly 
point in their brief to the discrepancy between the Complaint and the first 
APHIS inspection report, dated April 4, 1991, (CX 4), as to the specific 
regulation section numbers cited as deficiencies. The inspection form, which 
is apparently an older version of the forms used in the 1992 inspections at 
Respondents’ facilities, shows deficiencies marked in sections covering outdoor 
facilities, primary enclosures, and animal health and husbandry. The section 
numbers circled by the inspector in the report do not correspond with the 
current C.F.R. sections cited in the Complaint as violations. In addressing 
technical pleading errors in a similar case, the Judicial Officer stated: 


[I]t is well settled that the formalities of court pleading are not 
applicable in administrative proceedings. I have consistently held that 
technical errors are not fatal to the Complaint in an administrative 
proceeding before the USDA, as long as the litigant is reasonably 
apprised of the issues. Due process is satisfied when the litigant is 
reasonably apprised of the issues in controversy. It is only necessary 
that the Complaint in an administrative proceeding reasonably apprise 
the litigant of the issues in controversy; any such notice is adequate and 
satisfies due process in the absence of a showing that some party was 
misled. 


In re Pet Paradise, Inc., 51 Agric. Dec. 1047, 1066 (1992), appeal docketed, No. 
92-3740 (7th Cir. Nov. 12, 1992) (citations omitted) (footnote omitted). 
Upon a review of the record and an examination of the current C.F.R. 
sections, I find it to be a harmless technical error that the C.F.R. sections 
cited in the Complaint do not correspond numerically with those noted on the 
April 4, 1991, APHIS inspection report. The back of the inspection report 
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contains the APHIS inspector’s comments detailing the substance of each 
recorded deficiency. This made it clear which standard was violated, whether 
it was protection from the elements, maintenance of primary enclosures or 
cleaning of enclosures. Moreover, the actual section numbers in the C.F.R. 
that correspond to the violations are quite close in proximity to the numbers 
listed on the APHIS inspection form. Had Respondents attempted to locate 
the standards in the C.F.R. volume, they would have easily located the 
provisions with the aid of the inspector’s comments on the back of the report. 
Therefore, I reach the same conclusions with respect to the deficiencies noted 
on the April 4, 1991, inspection report as I do with the deficiencies listed on 
subsequent inspection reports. 

In addition, Respondents argue that, in some instances, the specific 
violations alleged in the Complaint do not correspond exactly with those 
subsections that were noted in the APHIS inspections reports. For instance, 
the Complaint in paragraph IV C.2. alleges that on June 20, 1991, 
Respondents failed to provide primary structures that were structurally sound 
and maintained in good repair in violation of 9 C.F.R. § 3.6(a)(1). The 
APHIS inspection report for that date details violations of 9 C.F.R. § 
3.6(a)(2)(ii) and (v). This is also a minor technicality. Addressing this same 
issue, the Judicial Officer has stated that "there is no basis for dismissing any 
allegations of the Complaint merely because [Complainant] failed to specify 
the subsections of the regulations or standards involved in some of the alleged 
violations." In re Pet Paradise, Inc., 51 Agric. Dec. 1047, 1066 (1992), appeal 
docketed, No. 92-3740 (7th Cir. Nov. 12, 1992). In the present case, the 
general requirements of the standard are set forth in subsection 1, while the 
remainder of § 3.6(a) fleshes out the details of the general requirements. 
Minor nonconformities such as this do not result in a fatally defective 
complaint, as Respondents contend. It is clear from both the Complaint and 
the inspection reports which standards are involved in this proceeding. 

I now turn to the violations of the standards in numerical order: 

Complainant has carried its burden of proof as to the violations of 9 
C.F.R. § 3.1 with regard to the general requirements applicable to housing 
facilities. Section 3.1(c) requires the surfaces of housing facilities to be kept 
free of rust that prevents the required cleaning and sanitization, or that affects 
the structural strength of the surface. In addition, § 3.1(d) requires the facility 
to provide adequate running potable water for drinking, cleaning and other 
husbandry requirements. The APHIS inspection report for the Reynolds, 
Nebraska, kennel, dated June 25, 1992, (CX 29), indicates the presence of 
excessive rust on gates and metal panels on the inside of pens, preventing 
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proper cleaning. The report also notes the lack of available running water at 
the kennel site. 

Respondents object tc the June 25, 1992, APHIS inspection report (CX 
29) as hearsay. However, USDA proceedings are not bound by traditional 
hearsay rules and this type of hearsay should be admitted. E.g, In re Corn 
State Meat Co., Inc., 45 Agric. Dec. 995, 1018 (1986). 

Complainant has carried its burden of proof with regard to the allegation 
that Respondents violated 9 C.F.R. § 3.3, which sets out standards for 
sheltered housing facilities. Section 3.3(c) requires adequate lighting to permit 
inspection and cleaning of facilities, and observation of dogs. Section 3.3(e) 
requires surfaces that come into contact with dogs in sheltered housing 
facilities to be impervious to moisture. The June 25, 1992, APHIS inspection 
report covering the Reynolds, Nebraska, facility indicates the inspector found 
violations of these standards. (CX 29) 

Respondents elicited testimony on cross-examination of Sam West, who 
built the Nebraska kennel for his wife, Cindy West, regarding the adequacy 
of building materials and lighting used in the structures. (Tr. 28-36) 
However, Mr. West and his wife vacated the Reynolds facility during April of 
1991. (Tr. 42-43) Therefore, Mr. West’s testimony regarding the sufficiency 
of building materials and lighting conditions is not persuasive, since the 
violations were noted by APHIS over a year later, on June 25, 1992, when 
conditions may have deteriorated significantly. 

Complainant has carried its burden of proof with regard to Respondents’ 
violations of 9 C.F.R. § 3.4, standards applicable to outdoor housing facilities. 
Section 3.4(b) requires that outdoor facilities have sheltered structures to 
provide dogs with protection from the elements. Section 3.4(c) addresses 
construction standards for outdoor facilities and requires the use of materials 
impervious to moisture. The APHIS inspection reports dated April 4, June 
20, and July 11, 1991, as well as March 30, and June 25, 1992, (CX 4-6, 26, 
29), cite to violations of standards applicable to outdoor facilities. The 
inspector, Robert Bacon, noted in the June 20, 1991, and March 30, 1992, 
reports that shade and entryway flaps were needed in the outdoor dog pens. 
(CX 5, 26; Tr. 197-98) The July 11, 1991, inspection report, though not 
containing a specific reference to § 3.4(c), clearly documents outdoor pens 
that did not protect dogs from the elements or allow them to remain dry. 
(CX 7) In the inspection report for the Reynolds, Nebraska, facility, 
completed on June 25, 1992, (CX 29), Dr. Orozco noted a deficiency with 
regard to the construction standards in § 3.4(c), which require the use of 
water-impervious materials in surfaces coming into contact with dogs. 
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Respondents contend that § 3.4(c) does not require the use of gravel. 
Instead they argue that it offers a choice of materials (including gravel) that 
may be used in the construction of floors in outdoor housing facilities. 
Respondents read this section too broadly. Although § 3.4(c) lists several 
materials that may be utilized in floor construction, it also ... requires 
replacement if there are any prevalent odors, diseases, insects, pests, or 
vermin. Therefore, the inspector could require the use of gravel if he felt that 
it would be the only material that could meet the standards under the 
circumstances. 

Complainant has carried its burden of proof as to Respondents’ violation 
of 9 C.F.R. § 3.6, which sets out the minimum standards applicable to primary 
enclosures. Section 3.6(a) addresses general requirements for primary 
enclosures, requiring primary enclosures to be designed and constructed of 
suitable materials and kept in good repair with proper maintenance. Section 
3.6(c) sets out additional space requirements for dogs in primary enclosures. 
In the April 4 and June 20, 1991, and the March 30, 1992, inspection reports, 
(CX 4, 5, 26), APHIS Inspector Bacon documented several violations of the 
construction and maintenance standards as well as space requirements 
violations. The June 25, 1992, APHIS inspection report documented nails and 
wires protruding into pens at the Reynolds, Nebraska, facility, which could be 
potentially injurious to the dogs. (CX 29) 

Complainant also alleged violations of the general space requirements 
found in 9 C.F.R. § 3.6(a)(2)(xi) on April 4 and July 11, 1991. The specific 
section cited by the inspector on the back of the inspection reports for those 
dates (CX 4, 6) is 9 CFR. § 3.6(c)(iii). That section [(9 C.F.R. § 
3.6(c)(1)(iii))] requires at least six inches of head space for dogs in primary 
enclosures. However, that requirement does not become effective until 
February 15, 1994. Complainant presumably withdrew its allegation contained 
in paragraph III C.3. of the Complaint, which addressed the April 4, 1991, 
inspection, for this very reason. The inspector again referred to the same 
section in his July 11, 1991, report in recording a space requirement 
deficiency. (CX 6) Because the six-inch head space requirement does not 
become effective until February 15, 1994, the allegation in paragraph V C. of 
the Complaint has not been sustained. 

Complainant has carried its burden of proof with regard to Respondents’ 
failure to provide food of a sufficient quantity and nutritive value to maintain 
the normal condition and weight of the dogs kept at the Washington kennel, 
in violation of 9 C.F.R. § 3.9(a). The exhibits pertaining to the January 8, 
1992, search (CX 32-36) clearly indicate the presence of dogs that were not 
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fed properly. According to the testimony of Dr. Grosdidier, several dogs were 
unusually thin and showed symptoms of various ailments related to an 
improper or inadequate diet. (CX 36; Tr. 127-186) Moreover, Jack Jones, 
Director of the Companion Animal Facilities Program for the Kansas Animal 
Health Department, testified that he saw empty automatic feeder pans at the 
Washington kennel during the January 8, 1992, search. (Tr. 117) 

Respondents challenged Dr. Grosdidier about the doctor’s assessment that 
the animals that he observed were excessively thin and questioned him about 
the effect of the lactation process on a dog’s weight. (Tr. 145-148) In 
response, Dr. Grosdidier testified that, although it was true that a dog’s weight 
may decrease slightly during lactation, the animals would not become 
emaciated if fed properly. (Tr. 147-148) In reference to one dog, 
Dr. Grosdidier testified that, in nine and one-half years of practice, he had 
observed many dogs weaning large litters, with none as emaciated as 
Respondents’ animal. (Tr. 147) 

In addition, Respondents objected at the hearing to the introduction of the 
individual animal inspection reports (CX 36) prepared on the scene at the 
January 8, 1992, search on the ground that the weights recorded for the dogs 
had not been substantiated by Dr. Grosdidier. However, Dr. Grosdidier’s 
testimony as to the generally emaciated condition of the animals (CX 127-186) 
and the photographs (CX 34-36) clearly indicate the presence of underweight 
animals. In addition, Dr. Grosdidier testified as to his experience with 
determining whether a dog is underweight. (Tr. 167-169) Finally, 
Dr. Grosdidier stated that he had no reason to believe that the weights as 
reported to him were inaccurate. (Tr. 182) 

Although 9 C.F.R. § 3.9(a) was not noted specifically in the APHIS 
inspection reports dated April 4 and June 30, 1991, (CX 4, 5), I find that 
Complainant has carried its burden of proof with regard to its allegation that 
Respondents violated § 3.9(a) on these dates. My conclusion is based upon 
the presence of the APHIS inspector’s comments on the back of the 
inspection reports made in connection with the notation of a deficiency for the 
lack of adequate veterinary care in violation of 9 C.F.R. § 2.40. The 
comments specifically refer to dogs excessively thin in appearance. I feel that 
it is reasonable to infer that the dogs were excessively thin because they either 
had not received proper veterinary care in violation of 9 C.F.R. § 2.40 or they 
had not received food of a sufficient quantity or nutritive value in violation of 
9 C.F.R. § 3.9(a). It is also possible that the animals’ condition was due to a 
combined violation of both sections by Respondents. The exhibits and 
testimony in connection with the January 8, 1992, search of the Respondents’ 











1006 ANIMAL WELFARE ACT 


Washington, Kansas, facilities clearly show that Respondents were quite 
capable of failing to provide adequate food for their dogs. Therefore, 
notwithstanding the lack of a specific reference to 9 C.F.R. § 3.9(a) in the 
inspection reports for those dates, I conclude that Complainant has carried its 
burden of proof with regard to Respondents’ violations of § 3.9(a) on April 
4 and June 20, 1991. 

Complainant has carried its burden of proof with regard to Respondents’ 
violations of 9 C.F.R. §§ 3.9(b) and 3.10, which set out the minimum 
standards applicable to feeding and watering. The June 25, 1992, APHIS 
inspection report documented food receptacles that showed signs of excessive 
chewing, which prevents proper sanitization. (CX 29) Moreover, the January 
8, 1992, execution of the search warrant by Kansas authorities at the 
Washington, Kansas, facility revealed the presence of water receptacles that 
were not properly cleaned and sanitized or that contained frozen water. (CX 
32-35; Tr. 117) 

Complainant has carried its burden of proof with regard to Respondents’ 
violations of 9 C.F.R. § 3.11, which sets forth the minimum standards 
applicable to cleaning, sanitization, housekeeping, and pest control. The 
exhibits introduced in connection with the execution of the search warrant by 
Kansas authorities at the Washington, Kansas, facility clearly document the 
extraordinarily sordid conditions in which the dogs were housed. (CX 32-35) 
One of the witnesses present at the scene, Jack Jones, testified that he had 
seen only one kennel in worse condition than the Washington facility. (Tr. 
105-106) Dogs living in primary enclosures that contain excessive 
accumulations of feces in and under the enclosures are clearly visible in the 
exhibits. (CX 32-35) Moreover, the larger animals in outdoor facilities can be 
seen standing in a combination of mud, water, and feces several inches deep 
in many of the pens. (CX 32-35; Tr. 72-102). Violations of § 3.11 were also 
noted in the April 4, June 20, 1991, and June 25, 1992, APHIS inspections of 
the Washington, Kansas, and Reynolds, Nebraska, facilities. (CX 4, 5, 29) 

Respondents attempted to challenge some of Complainant’s allegations 
with regard to the conditions at the Washington facility on January 8, 1992, 
through their cross-examination of Jack Jones. (Tr. 90-102, 110-126) Mr. 
Jones acknowledged under cross-examination that the weather was adverse 
during the time surrounding the January 8, 1992, search of the Washington 
facility and that generally wet and muddy conditions were present in the area, 
other than solely at the Washington kennel. (Tr. 92-94) However, Mr. Jones 
also testified that the muddy conditions would not have existed in 
Respondents’ outdoor pens if the pens had been properly constructed with 
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adequate gravel for drainage. (Tr. 106, 123, 126) 

Finally, Respondents argue that the videotape exhibits (CX 32-33) were 
improperly introduced into evidence because the persons who made the tapes 
were not present to testify at the hearing. Respondents point for support to 
a prehearing ruling that I made on March 9, 1993, regarding the admission of 
videotape exhibits. The ruling was based on a question asked in the abstract. 
My answer was given in terms of the ideal when I stated that "the person who 
took the video should testify as to the authenticity of the video." (Emphasis 
added.) This ruling did not require me to exclude the video exhibits at the 
hearing. The Judicial Officer has consistently held that administrative 
hearings are “free from the restrictive, exclusionary rules of evidence 
applicable in court proceedings. It is well-settled that the rules of evidence 
and procedure followed in court proceedings are not applicable in 
administrative proceedings." In re DeJong Packing Co., 39 Agric. Dec. 607, 
647-48 (1977), aff'd, 618 F.2d 1329 (9th Cir.), cert. denied, 449 U.S. 1061 
(1980). After being apprised of the facts at the hearing, I concluded that the 
videotapes were sufficiently reliable and accurate to be admitted into evidence. 
The two videotapes were taken by a volunteer from the Lawrence Humane 
Society and by a Washington County Deputy Sheriff, during the January 8, 
1992, execution of the search warrant at Respondents’ Washington, Kansas, 
facility. (CX 32-33; Tr. 104, 106) Both Jack Jones and Dr. Paul Grosdidier, 
who were present at the facility during the videotaping and who appeared in 
the tapes, testified at the hearing that the tapes accurately depicted the 
conditions at Respondents’ facility. (Tr. 102-108; 128-129) With this 
background information, I concluded that the videotapes were properly 
authenticated and they were admitted as exhibits. (Tr. 144) I adhere to that 
ruling. 


Sanctions 


Complainant has requested that as a civil penalty a fine of $10,000 be 
assessed against Respondents, that Respondent Micheal McCall’s license 
application be denied, and that Respondents be disqualified from becoming 
licensed under the Act and regulations for a period of 10 years and thereafter 
until they have complied with all provisions of the Act, regulations and 
standards, and the Order to be issued in this case. 

Respondents argue that because they are not licensed, the Department is 
not authorized to impose sanctions in this case. There are numerous cases 
imposing sanctions under the Act that involve unlicensed dealers. See, e.g. In 
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re Faircloth, 52 Agric. Dec. [171 (1993), appeal docketed, No. 93-2134 (4th Cir. 
Sept. 9, 1993)]. This case is somewhat different in that the argument could 
be made by Respondents that, in their effort to find out what the USDA 
required of dealers, they were penalized for inviting pre-license inspections of 
their facilities. However, Respondents’ violations were serious, repeated and 
took place over a period of many months. I have concluded that 
Respondents, at all material times, were acting as dealers under the Act. 
Therefore, even if the results of the first inspection of Respondents’ facilities 
were ignored and considered to be "notice," Respondents’ continued violations 
in the same areas described over a substantial period of time are serious in 
nature and require the imposition of sanctions. 

The Department’s current sanction policy is set forth in Jn re S.S. Farms 
Linn County, Inc. (Decision as to James Joseph Hickey and Shannon Hansen), 
50 Agric. Dec. 476 (1991), aff'd, [991 F.2d 803 (9th Cir. 1993) (Table) (text in 
WESTLAW) (not to be cited as precedent under 9th Circuit Rule 36-3)], as 
follows: 


[It is appropriate to state expressly the practice that has been 
followed by the Judicial Officer in recent cases, viz., that reliance will 
no longer be placed on the "severe" sanction policy set forth in many 
prior decisions, e.g., Jn re Spencer Livestock Comm’n Co., 46 Agric. 


Dec. 268, 435-62 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 
1988). Rather,] the sanction in each case will be determined by 
examining the nature of the violations in relation to the remedial 
purposes of the regulatory statute involved, along with all relevant 
circumstances, always giving appropriate weight to the 
recommendations of the administrative officials charged with the 
responsibility for achieving the congressional purpose. 


. at 497. 
The Act requires that, prior to the imposition of a civil penalty, 


[t]he Secretary shall give due consideration to the appropriateness of 
the penalty with respect to the size of the business of the person 
involved, the gravity of the violation, the person’s good faith, and the 
history of previous violations. 


7 US.C. § 2149(b). 
Ability or inability to pay is not a criterion in such cases. Jn re [Johnson], 
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51 Agric. Dec. 209, 216 (1992). The exact size of Respondents’ business 
appears to be known only to Respondents who chose not to testify or present 
evidence on the issue. However, it appears that the size of Respondents’ 
business is at least moderate. Complainant documents the sale of at least 149 
dogs by Respondents during the relevant time period. The gravity of the 
violations is severe. Respondents have not demonstrated any good faith but 
instead have maintained most of the deplorable conditions over an extended 
period of time despite notices by government officials. Respondents’ facilities 
were inspected on three occasions prior to the January raid on the Kansas 
facility. The deplorable conditions that existed at Respondents’ facility on 
January 8, 1992, even after Respondents had been advised of the same or 
similar violations during prior inspections, demonstrate that Respondents 
made little or no attempt to comply with the Act. Even after the January 
raid, Respondents continued to sell dogs and their facilities showed numerous 
deficiencies at subsequent APHIS inspections. 


Only three decisions issued by the Judicial Officer during the past ten 
years provide for greater penalties. In Jn re Hickey, 47 Agric. Dec. 840 (1988), 
aff'd, [878 F.2d 385 (9th Cir. 1989) (Table) (text in WESTLAW) (not to be 
cited as precedent under 9th Circuit Rule 36-3), printed in 48 Agric. Dec. 107 
(1989)], the respondent violated numerous provisions of the Act. However, 
both the Administrative Law Judge and the Judicial Officer, in concluding that 
the severe sanctions were appropriate in that case, placed significant emphasis 
upon the fact that the respondents kept false records which facilitated 
trafficking in stolen pets. Jd. at 849-850. The respondent was assessed a 
$40,000 civil penalty and his license was suspended for 25 years. Id. at 853- 
854. The second case, Jn re Gentle Jungle, Inc., 45 Agric. Dec. 135 (1986), 
involved an exhibitor that was one of the nation’s largest suppliers of wild 
animals for exhibition in motion picture and television productions. /d. at 138. 
In that case, the Judicial Officer affirmed the Administrative Law Judge’s 
assessment of a $15,300 civil penalty and the permanent revocation of the 
respondent’s license. Jd. at 148. The Administrative Law Judge’s conclusion 
was based upon the number and gravity of the respondent’s violations and the 
consideration that the respondent conducted a large and once extremely 
profitable business as an animal exhibitor. Jd. at 146. In In re Anesi, 44 
Agric. Dec. 1840 (1985), appeal dismissed, 786 F.2d 1168 (8th Cir) (Table), 
cert denied, 476 U.S. 1108 (1986), the Judicial Officer affirmed the judge’s 
decision assessing a fine of $1,000 against the wrongdoer and revoking her 
license. The revocation seemed to be based upon the respondent’s contention 
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that she could not "properly run the kennel and still make a profit." Jd. at 
1847. 


In addition, I conclude that a cease and desist order should issue, and that 
the denial of Micheal McCall’s license application was proper. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondents’ appeal, in the main, consists of a refiling of the brief 
previously filed before the ALJ. The ALJ properly rejected Respondents’ 
contentions. Respondents argue that the ALJ’s findings are not adequately 
supported by the record, but, as stated by the ALJ, the "proof in this case far 
surpasses the preponderance of the evidence, ‘which is all that is required” 
(Initial Decision at 2).” 

In addition, Respondents did not testify or present any other witnesses to 
testify on their behalf. Although it is unnecessary to draw an adverse 
inference because of their failure to testify (in view of Complainant’s 
evidence), it is, nonetheless, appropriate to infer that Respondents’ testimony 
would have been adverse to their position here, under the settled principle 
that has been followed in many proceedings before this Department,’ and 


*See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, No. 
78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 


*E.g., In re Mendicoa, 48 Agric. Dec. 409, 420-22 (1989); Jn re Great American Veal, Inc., 48 
Agric. Dec. 183, 224-25 (1989), aff'd, 891 F.2d 281 (3d Cir. 1989) (unpublished); Jn re McQueen 
Bros. Produce Co., 47 Agric. Dec. 1611, 1612-13 (1988) (order denying reconsideration), aff'd, 
916 F.2d 715 (7th Cir. 1990) (Table) (text in WESTLAW); Jn re Murfreesboro Livestock Market, 
Inc., 46 Agric. Dec. 1225, 1229-30 (1987); In re Corn State Meat Co., 45 Agric. Dec. 995, 1018-19 
(1986); In re Farmers & Ranchers Livestock Auction, Inc., 45 Agric. Dec. 234, 255-56 (1986); Jn 
re Grady, 45 Agric. Dec. 66, 108-09 (1986); Jn re Haring Meats and Delicatessen, Inc., 44 Agric. 
Dec. 1886, 1909-10 (1985); In re Saylor, 44 Agric. Dec. 2238, 2487-89 (1985) (decision on 
remand); Jn re Petty, 43 Agric. Dec. 1406, 1425-28 (1984), aff'd, No. 3-84-2200-R (N.D. Tex. 
June 5, 1986); In re Jarosz Produce Farms, Inc., 42 Agric. Dec. 1505, 1509-10 (1983); In re Farrow, 
42 Agric. Dec. 1397, 1419 n.7 (1983), affd in part and rev'd in part, 760 F.2d 211 (8th Cir. 1985) 
(merits affirmed; suspension reversed); Jn re Mattes Livestock Auction Market, Inc., 42 Agric. Dec. 
81, 101-02, affd, 721 F.2d 1125S, 1130 (7th Cir. 1983); In re Stamper, 42 Agric. Dec. 20, 32 n.4 
(1983), affd, 722 F.2d 1483 (9th Cir. 1984); In re De Graaf Dairies, Inc., 41 Agric. Dec. 388, 402- 

(continued...) 
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which has also been followed in many judicial proceedings.’ "It is certainly 
a maxim that all evidence is to be weighed according to the proof which it was 
in the power of one side to have produced and in the power of the other to 
have contradicted." Lord Mansfield, in Blatch v. Archer, Cowp. 66, quoted 
with approval in Wigmore, EVIDENCE § 285 (3d ed. 1940). 

Respondents argue that the ALJ erred in excluding RX 4, 7, 8, 15, 25, 30, 
and 31, which consist of letters or statements by the Respondents. The ALJ 
was willing to receive these exhibits if the Respondents, who were at the 
hearing, would subject themselves to cross-examination (Tr. 292). The ALJ 
did not err in refusing to receive Respondents’ unsworn statements, since they 


4(...continued) 

03 (1982), affd, No. 82-1157 (D.N.J. Jan 24, 1983), affd mem., 725 F.2d 667 (3d Cir. 1983); In 
re King Meat Co., 40 Agric. Dec. 1468, 1507 (1981), affd, No. CV 81-6485 (C.D. Cal. Oct. 20, 
1982), remanded, No. CV 81-6485 (C.D. Cal. Mar. 25, 1983) (to consider newly discovered 
evidence), order on remand, 42 Agric. Dec. 726 (1983), aff'd, No. CV 81-6485 (Aug. 11, 1983) 
(original order of Oct. 20, 1982, reinstated nunc pro tunc), aff'd, 742 F.2d 1462 (9th Cir. 1984) 
(unpublished); Jn re Great Western Packing Co., 39 Agric. Dec. 1358, 1363-64 (1980), aff'd, No. 
CV 81-0534 (C.D. Cal. Sept. 30, 1981); Jn re Purvis, 38 Agric. Dec. 1271, 1276-77 (1979); In re 
Wilcox, 37 Agric. Dec. 1659, 1666-67 (1978); Jn re Central Ark. Auction Sale, Inc., 37 Agric. Dec. 
570, 586-87 (1977), aff'd, 570 F.2d 724 (8th Cir.) (2-1 decision), cert. denied, 436 U.S. 957 (1978); 
In re Arab Stock Yard, Inc., 37 Agric. Dec. 293, 305, aff'd mem., 582 F.2d 39 (Sth Cir. 1978); In 
re Burrus, 36 Agric. Dec. 1668, 1686-87 (1977), affd per curiam, 575 F.2d 1258 (8th Cir. 1978); 
In re DeJong Packing Co., 39 Agric. Dec. 607, 637-38 (1977), aff'd, 618 F.2d 1329 (9th Cir.) (2-1 
decision), cert. denied, 449 U.S. 1061 (1980); Jn re Loretz, 36 Agric. Dec. 1087, 1100-01 (1977); In 
re Livestock Marketers, Inc., 35 Agric. Dec. 1552, 1558 (1976), aff'd per curiam, 558 F.2d 748 (Sth 
Cir. 1977), cert. denied, 435 U.S. 968 (1978); In re Whaley, 35 Agric. Dec. 1519, 1522 (1976); In 
re Casca, 34 Agric. Dec. 1917, 1929-30 (1975); Jn re Worsley, 33 Agric. Dec. 1547, 1571-72 (1974); 
In re Trenton Livestock, Inc., 33 Agric. Dec. 499, 514 (1974), affd per curiam, 510 F.2d 966 (4th 
Cir. 1975) (unpublished); Jn re Speight, 33 Agric. Dec. 280, 300-01 (1974); In re Sy B. Gaiber & 
Co., 31 Agric. Dec. 474, 499 (1972). 


*2 Wigmore, EvIDENCE §§ 285-91 (3d ed. 1940); United States v. Di RE, 332 U.S. 581, 593 
(1948); Interstate Circuit v. United States, 306 U.S. 208, 225-27 (1939); Kirby v. Tallmadge, 160 U.S. 
379, 383 (1896); Karavos Compania, Etc. v. Atlantica Export Corporation, 588 F.2d 1, 9-10 (2d Cir. 
1978); International Union v. NLRB, 455 F.2d 1357, 1362-70 (D.C. Cir. 1971); Milbank Mut. Ins. 
Co. v. Wentz, 352 F.2d 592, 597 (8th Cir. 1965); Cromling v. Pittsburgh & Lake Erie R.R. Co., 327 
F.2d 142, 148-49 (3d Cir. 1963); Hoffman v. CIR, 298 F.2d 784, 788 (3d Cir. 1962); Illinois Central 
R.R. Co. v. Staples, 272 F.2d 829, 834-35 (8th Cir. 1959); Neidhoefer v. Automobile Ins. Co. of 
Hartford, Conn., 182 F.2d 269, 270-71 (7th Cir. 1950); Bowles v. Lentin, 151 F.2d 615, 619 (7th 
Cir.), cert. denied, 327 U.S. 805 (1946); Longini Shoe Mfg. Co. v. Ratcliff, 108 F.2d 253, 256-57 
(C.C. P.A. 1939); NLRB v. Remington Rand, Inc., 94 F.2d 862, 867-68 (2d Cir.), cert. denied, 304 
U.S. 576 (1938). 
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were unwilling to submit to cross-examination. In any event, however, I have 
read the rejected exhibits, and they would not in any way affect the outcome 
of this proceeding. 

Respondents argue that in the application packet relating to their license 
request, the Department sent a copy of “Aphis Facts" dated August 1990, 
which erroneously states that once you apply for licensing, you can continue 
in business for a limited time, until you receive further instructions. This was 
an error that was soon corrected by APHIS, but it has no bearing on this case. 
Respondents failed three pre-licensing inspections, viz., April 4, 1991, June 20, 
1991, and July 11, 1991. The third inspection report states (CX 6): 


This is the McCall’s 3 inspection & therefore cannot sell into 
commerce until licensed by the USDA & they have to wait 6 mo. to 
reapply for licensing to the USDA. 


Respondent Micheal McCall signed the inspection report stating that he 
received the report on July 11, 1991 (CX 6, item 53). Two weeks later, a 
letter was sent by APHIS to Respondent Kathy McCall advising her that her 
license application was denied because the premises did not comply with the 
standards, and that "[i]f you engage in activities covered under the Animal 
Welfare Act, you will be cited for violating the Act" (CX 8, p. 1). 
Nevertheless, Respondents continued to operate as unlicensed dealers for an 
extended period of time, and after their animals were seized on January 8, 
1992, by Kansas authorities, Respondents acquired more dogs and resumed 
their unlawful business as unlicensed dealers, and continued their violations 
of the regulations and standards for the humane handling and care of animals. 
Disregarding Respondents’ sales prior to July 11, 1991, when they were 
notified in writing that they cannot sell into commerce until licensed by 
USDA, does not affect the sanction in this case. 

With respect to the sanction, I agree with the ALJ’s assessment of civil 
penalties of $7,500, and cease and desist order. However, I agree with 
Complainant that Respondents should be disqualified from becoming licensed 
for 10 years. Respondents did not simply operate as dealers without being 
licensed. They did so after they had failed three pre-licensing inspections and 
had received two written notices that they could not operate without being 
licensed. Moreover, after these events they operated as unlicensed dealers 
and held their animals in such deplorable conditions that the animals were 
seized by State authorities. Even that did not put an end to their unlawful 
activities as dealers. They subsequently acquired new dogs and resumed 
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business, maintaining their animals under conditions which violated the 
regulations and standards for humane care and handling. Their actions were 
far more egregious than those of other unlicensed dealers or exhibitors in the 
cases relied upon by the ALJ. 

Respondents’ violations of the regulations and standards found on January 
8, 1992, are similar only in technical terms to those found in most other cases. 
The language of the regulations, repeated in the conclusions of law, is 
inadequate to convey just how deplorable the conditions were at Respondents’ 
facility. For example, Conclusion 5(a), which states that on January 8, 1992, 
"Respondents failed to provide adequate veterinary care to animals in need of 
care in violation of 9 C.F.R. § 2.40 (1992)," glosses over Respondents’ 
inhumane neglect of their animals, which is described in detail in 
Complainant’s Brief to the ALJ filed May 20, 1993, pages 19-22, as follows: 


Dr. Grosdidier’s examinations revealed that certain dogs were in 
need of veterinary care and that certain dogs had not been provided 
with food of sufficient quantity and nutritive value to maintain their 
normal condition and weight. 

A female Husky was emaciated. (CX 36, p. 1) “Basically, there 
appeared to be no flesh over the backbone. Her backbone and ribs 
were very prominent." (TR 130) Also, the Husky had received an eye 
injury in the recent past. 

A female Shar Pei had severe bilateral entropion and blackening of 
the cornea. (CX 36, p. 2) “Entropion is a condition where the eyelids 

. are curling inward into the eye and are actually scratching the 
cornea and causes a lot of pain." (TR 131) The condition can be 
treated but, left untreated, can cause blindness. (TR 131, 132) 
Although treatment cannot reverse blindness, "[t]he surgery would 
certainly eliminate the pain that goes with it.". (TR 171) In a State 
proceeding, respondent Kathy McCall testified that "[T]here is nothing 
wrong with a blind dog. She can produce puppies just fine." (CX 30, 
pp. 42-43) 

[The] ears of this dog were thickened and appeared to be infected. 
(CX 36, p. 2) The photograph shows that there were no stains (such as 
iodine stains) or oily discharges which would indicate that the condition 
was being treated. (TR 140-141) 

Finally, this dog was thin and had a rough hair coat and thickened 
skin. A rough, thickened hair coat indicates improper diet and 
thickened skin indicates an underlying infection or some persistent 
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irritation. (TR 132-133) 

A young female Doberman was emaciated, dehydrated, and had 
very pale gums suggestive of a parasitic problem. (CX 36, p. 3; 
TR 133-134) A female Blue Doberman was in the same condition; it 
weighed 49.5 pounds and should have weighed about 65 pounds. 
(CX 36, p. 4; TR 134-135) 

Another female Shar Pei suffered from severe bilateral entropion 
and was blind or nearly blind. (CX 36, p. 5; TR 135-136) The 
photographs clearly show that the dog was tightly squinting its eyes and 
that there was persistent tear staining. This dog also had chronic otitis, 
again with no signs of treatment. It also was very thin and had a rough 
haircoat. 

Yet another female Shar Pei had severe bilateral entropion. 
(CX 36, p. 6; TR 137-138) This dog also had a severe gash which, 
although healing, had been about one and one-half inches long and was 
still at least a half-inch wide. The wound had not been stitched. 

A female Cockapoo had bilateral otitis which was worse in the right 
ear and had a blackish discharge; yet again there were no signs of any 
treatment. (CX 36, p. 7; TR 138-139) 

A female Cocker Spaniel also had bilateral otitis; yet again there 
were no signs of any treatment. (CX 36, p. 8; TR 139-140) 

A male Doberman had a serious swelling on the left tarsus, 
suggestive of a bite wound. Although it was clearly infected, there 
were no signs of any treatment. (CX 36, p. 9; TR 140, 166) 

Finally, an American Eskimo was found running around, dragging 
a fractured leg. Dr. Grosdidier testified that the fracture had to be at 
least a week old because a callus formation was developing around the 
fracture, which would take about 7 to 14 days. (TR 141) 

It must be noted that the circumstances called for Dr. Grosdidier 
to perform only cursory examinations. (TR 147) The conditions which 
he found were readily apparent to anyone who took the trouble. The 
respondents displayed an almost unbelievable callousness and willfully 
failed to provide veterinary care to alleviate the severe pain which these 
dogs suffered. They also willfully failed to provide dogs with adequate 
nourishment. 


Similarly, Conclusion 5(d), which states that on January 8, 1992, 


Respondents failed to keep primary enclosures for dogs clean and 
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sanitized, to remove excreta and food waste from primary enclosures 
daily and from under enclosures as often as necessary to prevent an 
excessive accumulation of feces and food waste, to prevent soiling of 
the dogs and to reduce disease hazards, insects, pests and odors in 
violation of 9 C.F.R. § 3.11(a), (b) (1992) 


understates the almost unbelievably filthy and unsanitary conditions at 
Respondents’ facility. The two videotapes, CX 32 and 33, and the sets of 
photographs, CX 34 and 35, show that the dogs lived in mud, water, and feces. 
The "final walk-around" segment of the longer videotape (CX 32) shows that 
the interiors of the shelters were covered with caked feces and that water 
containers were filthy. 

Respondents’ blatant disregard of the requirements of the Act, regulations 
and standards clearly warrants adoption of Complainant’s recommendation for 
a 10-year license-disqualification period. 

For the foregoing reasons, the following Order should be issued. 


Order 


1. Respondents, their agents and employees, successors and assigns, 
directly or through any corporate or other device, shall cease and desist from 
violating the Act and regulations and standards thereunder, and in particular, 
shall cease and desist from: 

a. engaging in any activity for which a license is required under the 
Act and regulations without being licensed as required; 

b. failing to establish and maintain a program of adequate veterinary 
care under the supervision and assistance of a doctor of veterinary medicine 
and failing to provide veterinary care to animals in need of care; 

c. failing to maintain complete records showing the acquisition, 
disposition and identification of their animals; 

d. failing to maintain housing facilities that are structurally sound and 
in good repair, so as to protect the animals from injury, contain them, and 
prevent other animals from entering; 

e. failing to provide sheltered housing facilities with adequate lighting 
and water-impervious surfaces; 

f. failing to provide outdoor housing facilities with shelter from the 
elements and water-impervious surfaces; 

g. failing to provide structurally sound primary structures, designed and 
constructed of suitable materials and kept in good repair with the minimum 
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space requirements; 

h. failing to provide dogs with food of sufficient quantity and nutritive 
value and failing to maintain proper sanitation of feeding receptacles for dogs; 

i. failing to provide potable water in housing facilities and to maintain 
proper sanitation of water receptacles for dogs; 

j. failing to keep primary enclosures clean and sanitized, and failing 
to remove waste and excreta from primary enclosures daily, and from under 
primary enclosures as often as necessary to prevent excessive waste 
accumulations, soiling, disease, or pests; and 

k. failing to keep the premises clean and in good repair and free of 
accumulations of trash, junk, waste, and discarded matter, and to control 
weeds, grasses and bushes. 

2. Respondents are jointly and severally assessed a civil penalty of $7,500, 
which shall be paid by a certified check or money order, made payable to 
“Treasurer of the United States," and shall be sent, within 90 days after service 
of this Order upon Respondents, to Robert A. Ertman, Office of the General 
Counsel, United States Department of Agriculture, Room 2014, South 
Building, Washington, D.C. 20250-1417. 

3. Respondents are disqualified from becoming licensed under the Act 
and regulations for a period of 10 years and thereafter until they have 
complied with all provisions of the Act, the regulations and standards issued 
pursuant to the Act, and this Order. 


4. The denial of Micheal McCall’s license application is affirmed. 

The cease and desist provisions of this Order and the license- 
disqualification provisions shall become effective on the day after service of 
this Order. 

Copies of this decision shall be served on the parties. 


In re: MR. AND MRS. STAN KOPUNEC. 
AWA Docket No. 93-22. 
Decision and Order filed November 9, 1993. 


Civil penalty — Cease and desist order — License disqualification order — Operating without 
a license — Failure to file timely answer — Ability to pay. 


The Judicial Officer affirmed the Decision and Order by Chief Judge Palmer (Chief ALJ) 
assessing a civil penalty of $10,000, and directing Respondents to cease and desist from violating 
the Act, regulations and standards, and, in particular, to cease and desist from engaging in any 
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activity for which a license is required without being licensed as required. The Chief ALJ 
properly issued a default decision and order since Respondents filed no Answer to the 
Complaint. Ability to pay is not considered in determining civil penalties under the Animal 
Welfare Act. 


Donald A. Tracy, for Complainant. 

Respondents, Pro se. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Animal Welfare Act, as 
amended (7 U.S.C. § 2131 et seq.), and the regulations issued thereunder (9 
C.F.R. § 1.1 et seq.). On September 9, 1993, Chief Administrative Law Judge 
Victor W. Palmer (Chief ALJ) issued an Initial Decision and Order assessing 
a civil penalty of $10,000, and directing Respondents to cease and desist from 
violating the Act, regulations and standards, and, in particular, to cease and 
desist from engaging in any activity for which a license is required without 
being licensed as required. 

On October 5, 1993, Respondents appealed to the Judicial Officer, to 
whom final administrative authority has been delegated to decide the 
Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35). 
The case was referred to the Judicial Officer for decision on November 3, 
1993. 

Based upon a careful consideration of the record, the Initial Decision and 
Order is adopted as the final decision. Additional conclusions by the Judicial 
Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


Preliminary Statement 


This proceeding was instituted under the Animal Welfare Act ("AWA"), 
as amended (7 U.S.C. § 2131 et seq.), by a complaint filed by the Admin- 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 
(7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was 
appointed in January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from 
the decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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istrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture, alleging that the respondents willfully violated the 
AWA. 

The Hearing Clerk served copies of the complaint and the Rules of 
Practice governing proceedings under the AWA, 7 C.F.R. §§ 1.130-1.151, on 
the respondents, Mr. and Mrs. Stan Kopunec, by certified mail on June 29, 
1993. The letter of service informed respondents that an answer should be 
filed pursuant to the Rules of Practice and that failure to answer any 
allegation in the complaint would constitute an admission of that allegation. 

Respondents failed to file an answer within the time prescribed in the 
Rules of Practice, and the allegations in the complaint, which are admitted by 
respondents’ failure to file an answer, are adopted and set forth herein as 
Findings of Fact and Conclusions of Law. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice, 7 C.F.R. § 1.139. 


Findings of Fact and Conclusions of Law 


I 
A. Mr. and Mrs. Stan Kopunec, hereinafter referred to as respondents, are 
individuals doing business as Western Safari Ranch and whose mailing address 
is Post Office Box 128, Fairplay, Colorado 80440. 


B. The respondents, at all times material herein, were operating as 
exhibitors as defined in the Act and regulations. 


II 


A. On September 26, 1989, and February 27, 1990, APHIS instructed the 
respondents in writing that they must cease operating as exhibitors without 
being licensed. On July 18, 1990, APHIS repeated this warning to 
respondents. 

B. From on or about June 20, 1989, and continuing to the present time 
respondents were operating as exhibitors as defined in the Act and regulations 
without having obtained a license, in willful violation of section 4 of the Act 
(7 US.C. § 2134) and section 2.1 of the regulations (9 C.F.R. § 2.1). 


Additional Conclusions 


1. The Secretary has jurisdiction in this matter. 
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2. The following Order is authorized by the AWA and warranted under 
the circumstances. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Under the Department’s Rules of Practice Governing Formal Adjudicatory 
Administrative Proceedings Instituted By The Secretary, a Respondent’s 
failure to file a timely Answer or deny the allegations of the Complaint 
constitutes an admission of the allegations in the Complaint and a waiver of 
hearing. Specifically, the Rules of Practice provide (7 C.F.R. §§ 1.136(a)-(c), 
.139, .141(a)): 


§ 1.136 Answer. 


(a) Filing and service. Within 20 days after the service of the 
complaint ... the respondent shall file with the Hearing Clerk an 
answer signed by the respondent or the attorney of record in the 
proceeding. ... 


(b) Contents. The answer shall: 
(1) Clearly admit, deny, or explain each of the allegations of the 
Complaint and shall clearly set forth any defense asserted by the 


respondent; or 


(2) State that the respondent admits all the facts alleged in the 
complaint; or 


(3) State that the respondent admits the jurisdictional allegations 
of the complaint and neither admits nor denies the remaining 
allegations and consents to the issuance of an order without further 
procedure. 


(c) Default. Failure to file an answer within the time provided 
under § 1.136(a) shall be deemed, for purposes of the proceeding, an 
admission of the allegations in the Complaint, and failure to deny or 
otherwise respond to an allegation of the Complaint shall be deemed, 
for purposes of the proceeding, an admission of said allegation, unless 
the parties have agreed to a consent decision pursuant to § 1.138. 
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§ 1.139 Procedure upon failure to file an answer or admission of 
facts. 


The failure to file an answer, or the admission by the answer of all 
the material allegations of fact contained in the complaint, shall 
constitute a waiver of hearing. Upon such admission or failure to file, 
complainant shall file a proposed decision, along with a motion for the 
adoption thereof, both of which shall be served upon the respondent 
by the Hearing Clerk. Within 20 days after service of such motion and 
proposed decision, the respondent may file with the Hearing Clerk 
objections thereto. If the Judge finds that meritorious objections have 
been filed, complainant’s Motion shall be denied with supporting 
reasons. If meritorious objections are not filed, the Judge shall issue 
a decision without further procedure or hearing. .. . 


§ 1.141 Procedure for Hearing. 


(a) Request for Hearing. Any party may request a hearing on the 
facts by including such request in the complaint or answer, or by a 
separate request, in writing, filed with the Hearing Clerk within the 
time in which an answer may be filed. Failure to request a hearing 
within the time allowed for the filing of the answer shall constitute a 
waiver of such hearing. 


The Complaint contains allegations virtually identical to the findings of 
fact, supra, and states (Complaint at 2): 


The respondents shall file an answer with the Hearing Clerk, United 
States Department of Agriculture, Washington, D.C. 20250-9200, in 
accordance with the Rules of Practice governing proceedings under the 
Act (7 C.F.R. § 1.130 et seq.). Failure to file an answer shall constitute 
an admission of all the material allegations of this complaint. 


In addition, the letter from the Hearing Clerk serving a copy of the 
Complaint on Respondents expressly and accurately advised Respondents of 


| 
| 
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the effect of failure to file an Answer or plead specifically to any allegation of 
the Complaint. The letter states: 


Most importantly, you have 20 days from the receipt of this letter to 


file with the Hearing Clerk an origi ies of your written 


and signed answer to the complaint. It is necessary that your answer 


set forth any defense you wish to assert, and to specifically admit, deny 
or explain each allegation of the complaint. Your answer may include 
a request for an oral hearing. Failure to file an answer or filing an 
answer which does not deny the material allegations of the complaint, 
shall constitute an admission of those allegations and a waiver of your 
right to an oral hearing. 


Respondents did not file an Answer to the Complaint. Accordingly, the 
default order was properly issued in this case. Although on rare occasions 
default decisions have been set aside for good cause shown or where 
Complainant did not object,” Respondents have shown no basis for setting 
aside the default decision here.’ 


?In re Veg-Pro Distributors, 42 Agric. Dec. 273 (1983) (remand order), final decision, 42 Agric. 
Dec. 1173 (1983) (default decision set aside because service of the complaint by registered and 
regular mail was returned as undeliverable, and respondent’s license under the Perishable 
Agricultural Commodities Act had lapsed before service was attempted); Jn re J. Fleishman & 
Co., 38 Agric. Dec. 789 (1978) (remand order), final decision, 37 Agric. Dec. 1175 (1978); In re 
Christ, LA.W.A. Docket No. 24 (Nov. 12, 1974) (remand order), final decision, 35 Agric. Dec. 
195 (1976); and see In re Gallop, 40 Agric. Dec. 217 (order vacating default decision) (case 
remanded to determine whether just cause exists for permitting late answer), final decision, 40 
Agric. Dec. 1254 (1981). 


5See In re Robertson, 47 Agric. Dec. 879 (1988) (default order proper where answer not filed); 

In re Morgantown Produce, Inc., 47 Agric. Dec. 453 (1988) (default order proper where answer 
not filed); Jn re Johnson-Hallifax, Inc., 47 Agric. Dec. 430 (1988) (default order proper where 
answer not filed); Jn re Charton, 46 Agric. Dec. 1082 (1987) (default order proper where answer 
not filed); Jn re Bejarano, 46 Agric. Dec. 925 (1987) (default order proper where timely answer 
not filed; respondent properly served even though his sister, who signed for the complaint, forgot 
to give it to him until after the 20-day period had expired); Jn re Zedric, 46 Agric. Dec. 948 
(1987) (default order proper where timely answer not filed); Jn re Schmidt & Son, Inc., 46 Agric. 
Dec. 586 (1987) (default order proper where timely answer not filed); Jn re Carter, 46 Agric. Dec. 
207 (1987) (default order proper where timely answer not filed; respondent properly served 
where complaint sent to his last known address was signed for by someone); Jn re McDaniel, 45 
Agric. Dec. 2255 (1986) (default order proper where timely answer not filed); Jn re Mayes, 45 
(continued...) 
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The requirement in the Department’s Rules of Practice that Respondents 
deny or explain any allegation of the Complaint and set forth any defense in 
a timely Answer is necessary to enable this Department to handle its large 
workload in an expeditious and economical manner. The Department’s five 
ALJ’s frequently dispose of 450 to 500 cases in a year. In recent years, the 
Department’s Judicial Officer has disposed of 50 to 60 cases per year. In a 


°(...continued) 

Agric. Dec. 2320 (1986) (default order proper where answer not filed), rev'd on other grounds, 
836 F.2d 550 (6th Cir. 1987) (unpublished); Jn re Pieszko, 45 Agric. Dec. 2565 (1986) (default 
order proper where answer not filed); Jn re Henson, 45 Agric. Dec. 2246 (1986) (default order 
proper where answer admits or does not deny material allegations); Jn re Guffy, 45 Agric. Dec. 
1742 (1986) (default order proper where answer, filed late, does not deny material allegations); 
In re Blaser, 45 Agric. Dec. 1727 (1986) (default order proper where answer does not deny 
material allegations); Jn re Northwest Orient Airlines, 45 Agric. Dec. 2190 (1986) (default order 
proper where timely answer not filed); Jn re Schwartz, 4S Agric. Dec. 1473 (1986) (default order 
proper where timely answer not filed); Jn re Midas Navigation, Ltd., 45 Agric. Dec. 1676 (1986) 
(default order proper where answer, filed late, does not deny material allegations); Jn re Gutman, 
45 Agric. Dec. 956 (1986) (default order proper where answer does not deny material 
allegations); In re Daul, 45 Agric. Dec. 556 (1986) (default order proper where answer, filed late, 
does not deny material allegations); Jn re Eastern Air Lines, Inc., 44 Agric. Dec. 2192 (1985) 
(default order proper where timely answer not filed; irrelevant that respondent’s main office did 
not promptly forward complaint to its attorneys); In re Cuttone, 44 Agric. Dec. 1573 (1985) 
(default order proper where timely answer not filed; respondent Carl D. Cuttone properly served 
where complaint sent by certified mail to his last business address was signed for by Joseph A. 
Cuttone), aff'd per curiam, 804 F.2d 153 (D.C. Cir. 1986) (unpublished); Jn re Corbett Farms, Inc., 
43 Agric. Dec. 1775 (1984) (default order proper where timely answer not filed; respondent 
cannot present evidence that it is unable to pay $54,000 civil penalty where it waived its right to 
a hearing by not filing a timely answer); Jn re Jacobson, 43 Agric. Dec. 780 (1984) (default order 
proper where timely answer not filed); Jn re Buzun, 43 Agric. Dec. 751 (1984) (default order 
proper where timely answer not filed; respondent Joseph Buzun properly served where complaint 
sent by certified mail to his residence was signed for by someone named Buzun); Jn re Mayer, 
43 Agric. Dec. 439 (1984) (decision as to respondent Doss) (default order proper where timely 
answer not filed; irrelevant whether respondent was unable to afford an attorncy), appeal 
dismissed, No. 84-4316 (Sth Cir. July 25, 1984); Jn re Lambert, 43 Agric. Dec. 46 (1984) (default 
order proper where timely answer not filed); In re Berhow, 42 Agric. Dec. 764 (1983) (default 
order proper where timely answer not filed); Jn re Rubel, 42 Agric. Dec. 800 (1983) (default 
order proper where respondent acted without an attorney and did not understand the 
consequences and scope of a suspension order); Jn re Pastures, Inc., 39 Agric. Dec. 395, 396-97 
(1980) (default order proper where respondents misunderstood the nature of the order that 
would be issued); In re Seal, 39 Agric. Dec. 370, 371 (1980) (default order proper where timely 
answer not filed); Jn re Thomaston Beef & Veal, Inc., 39 Agric. Dec. 171, 172 (1980) (default 
order not set aside because of respondents’ contentions that they misunderstood the 
Department’s procedural requirements, when there is no basis for the misunderstanding). 





| 





MR. and MRS. STAN KOPUNEC 1023 
52 Agric. Dec. 1016 


recent month, 50 new cases were filed with the Hearing Clerk. 

The courts have recognized that administrative agencies "should be ‘free 
to fashion their own rules of procedure and to pursue methods of inquiry 
capable of permitting them to discharge their multitudinous duties.“ If 
Respondents were permitted to contest some of the allegations of fact at this 
late date, or raise new issues, all other Respondents in all other cases would 
have to be afforded the same privilege. Permitting such practice would greatly 
delay the administrative process and would require additional personnel. 
However, there is no basis for permitting Respondents to present matters by 
way of defense at this time. 

Even if Respondents were permitted to raise a new defense at this late 
date, it would be to no avail. Respondents admit in their Appeal that they 
operated as exhibitors without a license. Respondents contend that they do 
not have sufficient funds to pay a civil penalty, but ability to pay is not a 
relevant consideration in Animal Welfare Act cases. In re Johnson, 51 Agric. 
Dec. 209, 216 (1992). 

For the foregoing reasons, the following Order should be issued. 


Order 


1. Respondents, their agents and employees, successors and assigns, 
directly or through any corporate or other device, shall cease and desist from 
violating the AWA and the regulations and standards issued thereunder, and 
in particular, shall cease and desist from engaging in any activity for which a 
license is required under the AWA and regulations without being licensed as 
required. 

2. Respondents are jointly and severally assessed a civil penalty of $10,000, 
which shall be paid by a certified check or money order, made payable to the 
Treasurer of United States, and shall be sent within 60 days after service of 
this Order on Respondents to Donald A. Tracy, Esq., Office of the General 
Counsel, Room 2014, South Building, United States Department of 
Agriculture, Washington, D.C. 20250-1417. 

3. Respondents are disqualified for a period of 1 year from becoming 
licensed under the AWA and regulations. 


‘Cella v. United States, 208 F.2d 783, 789 (7th Cir. 1953), cert. denied, 347 U.S. 1016 (1954), 
quoting from FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 143 (1940); accord Swift & Co. v. 
United States, 308 F.2d 849, 851-52 (7th Cir. 1962). 
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The provisions of this Order shall become effective on the day after service 
of this Order on Respondents. 
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FEDERAL MEAT INSPECTION ACT 


DEPARTMENTAL DECISION 


In ree HUBERT H. SMITH PACKING COMPANY AND LOUIS V. SMITH. 
FMIA Docket No. 92-8. 
Decision and Order filed November 2, 1993. 


Distribution of adulterated hamburger — Inspection service, indefinite withdrawal of. 


The Judicial Officer affirmed the decision by Judge Hunt (ALJ) withdrawing inspection services 
indefinitely from Respondent Hubert H. Smith Packing Company because of the conviction of 
Respondent Louis V. Smith of two misdemeanors under Title I of the Federal Meat Inspection 
Act, but suspending such withdrawal of inspection services for so long as Respondent Louis V. 
Smith has no connection with the packing company. Smith’s conviction of adding pork to 
hamburger without proper labeling is serious and calls into question his trustworthiness as the 
recipient of inspection services. Since the conviction, he has been uncooperative with inspectors 
and has been reluctant to make required improvements. Complainant has proven by a 
preponderance of the evidence that Smith cannot be trusted or relied upon for purposes of 
assuring that the company under his direction will protect the public’s health and safety. The 
ALJ’s view that Smith should have 90 days within which to sever his connections with the 
company is not unreasonable. 


Jane Settle, for Complainant. 

William P. Spaniola, Muskegon, MI, for Respondents. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative action under the Federal Meat Inspection Act (21 
U.S.C. § 601 et seq.) in which an Initial Decision and Order was filed on 
September 1, 1993, by Administrative Law Judge James W. Hunt (ALJ) 
withdrawing inspection services indefinitely from Respondent Hubert H. Smith 
Packing Company because of the conviction of Respondent Louis V. Smith of 
two misdemeanors under Title I of the Federal Meat Inspection Act, but 
suspending such withdrawal of inspection services for so long as Respondent 
Louis V. Smith has no connection with the packing company. 

On September 30, 1993, Respondents appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
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to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35). The case 
was referred to the Judicial Officer for decision on October 22, 1993. 

Based upon a careful consideration of the record in this case, the Initial 
Decision and Order is adopted as the final Decision and Order, with additions 
shown by brackets, and with trivial editorial changes not specified. The Order 
is changed to carry out the ALJ’s intent to afford Louis V. Smith 90 days in 
which to completely sever his connections with the company (Initial Decision 
at 20). Additional conclusions by the Judicial Officer follow the ALJ’s 
conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This proceeding arises under the Federal Meat Inspection Act, 21 U.S.C. 
§ 601 et seq., the Rules of Practice, 7 C.F.R. § 1.130 et seq., and 9 C.F.R. § 
335.1 et seq. 

The complaint initiating this proceeding was filed on May 5, 1992, by 
complainant, Administrator of the Food Safety and Inspection Service 
("FSIS"), United States Department of Agriculture. The complaint, pursuant 
to section 401 of the Federal Meat Inspection Act (21 U.S.C. § 671), seeks to 
withdraw inspection services from respondent Hubert H. Smith Packing 
Company and respondent Louis V. Smith, because of Smith’s conviction of 
two misdemeanors under Title I of the Federal Meat Inspection Act 
("FMIA"). 

A hearing was held in Muskegon, Michigan, on April 7 and 8, 1993. 
Complainant was represented by Jane H. Settle, Esq. Respondents were 
represented by William P. Spaniola, Esq. 


Facts 


Respondent, Hubert H. Smith Packing Company (referred to as the 
“company"), is a seventy-year-old business engaged in slaughtering beef and 


‘The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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pork, processing the meat and selling it to retailers, distribution companies 
and restaurants. It has received federal meat inspection services since 1981. 
In 1991, respondent Louis V. Smith was a shareholder of more than ten 
percent of the stock in the company and at the time was its president. 

On November 4, 1991, Louis V. Smith pleaded and was found guilty in the 
United States District Court for the Western District of Michigan of two 
misdemeanors for transporting, selling and offering for sale, in commerce, 
misbranded and adulterated hamburger and ground beef products in violation 
of the FMIA. The court fined him $3,000. (CX-4 and 6.) Respondents admit 
that Louis Smith was responsibly connected with the company. (Answer to 
Complaint, 1.3.) 

On January 24, 1992, the company filed an updated application with 
complainant for meat inspection services to reflect that, effective January 24, 
1992, Louis V. Smith was the company’s secretary and that his son, Joseph P. 
Smith, was now its president. The application stated that both Louis and 
Joseph Smith held ten percent or more of the company’s stock. It also stated 
that Louis Smith had been convicted of violating the FMIA. Complainant 
gave the company a conditional grant of inspection "subject to review" of the 
conviction. (CX-2.) 

The application was then referred for review to Richard T. Van Blargan, 
Director of the Evaluation and Enforcement Division, a part of complainant’s 
compliance enforcement program. Mr. Van Blargan, a veteran of over 
twenty-five years with complainant where he started as an inspector, testified 
that the company was given a conditional grant of inspection "because we 
needed to search further into the reasons around that conviction and whether 
or not the grant would remain in effect." He said he reviewed all the 
documents "thoroughly to make sure that we understood all of the 
ramifications behind the convictions." (Tr. 30, 35.) 

Van Blargan testified that complainant relies on the integrity of the 
managers of the plants it inspects to comply with the laws and regulations 
when inspectors are not present and that his review of the company’s 
compliance history and attitude towards the inspection process subsequent to 
Smith’s conviction demonstrated to him that Smith and the company could not 
be trusted to comply with the law. On the basis of his review and analysis of 
the record, he testified, "[wJe felt that the information contained in those 
documents did provide us with a basis to bring an action to withdraw 
inspection services against Hubert H. Smith and Mr. Smith as an individual." 
(Tr. 30, 35-36.) He also said, however, that the conviction, alone, is grounds 
for withdrawing inspection services because the conviction "strikes at the heart 
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of the meat inspection program." (Tr. 35-39, 99, 112, 117.) 

Mr. Van Blargan testified that his review showed that the conviction was 
based on two deliveries in September 1989 of hamburger containing a pork 
product without labeling the hamburger to show that it contained pork. He 
also said that there were also "subsequent deliveries" of the mislabeled meat 
and that Smith had admitted in a signed statement that for almost five years 
he had instructed his employees to add pork to hamburger even though he 
knew it was wrong. Van Blargan said that this was “someone who 
clandestinely, deceptively induced practices in a plant to put forth together a 
subterfuge to adulterate and mis-brand product, and put that product into 
commerce." (Tr. 66, 73, 75.) 

The record, however, docs not reveal any deliveries of improperly labeled 
meat other than the two in September relating to the conviction and there is 
no signed statement or other evidence showing a five-year history of the 
company clandestinely mixing pork with hamburger without proper labeling. 
The only previous incident was a state violation over twenty-five years ago for 
putting too much fat in hamburger. (Respondents’ Brief, p. 2.) Smith was also 
not charged with or found guilty of any intent to deceive or defraud 
consumers. (CX-3 and 4.)' 

The actual circumstances surrounding the violation are contained in a 
probation officer’s presentence report: 


Mr. Smith stated that the inspector notified him on a prior occasion 
[prior to September 5, 1989] that he could not put pork hearts and 
tongues in the product labeled hamburger so he complied with this 
request. Shortly thereafter, he received some pork hearts and tongues 
from another federal meat plant and resumed using these ingredients 
to make hamburger. The investigative file reveals that Smith Packing 
Company received the pork hearts by mistake but at no time either 
prior to or subsequent to receiving the pork hearts, did they purchase 
this ingredient from any other facility. (RX-2, pp. 2-3.) 


Van Blargan admitted that a meat processor may mix pork with other 
meat, provided the product is properly labeled, and that the company had 


‘Section 676(a) of the FMIA (21 U.S.C. § 676(a)), one of the sections Smith was found to 
have violated, provides for penalties up to $10,000 for "intent to defraud." However, as noted, 
Smith was not charged with intent to defraud. 
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been permitted to mix pork with beef in a product labeled "Smith’s Patty Mix." 
He said that the product is "wholesome" and that Smith would not have had 
a problem if he had put a patty mix label on the meat involved here. (Tr. 73- 
74, 110; RX-1.) 

Nevertheless, Van Blargan said, putting pork in hamburger without 
adequate labeling constitutes adulteration as well as mislabeling. He testified 
that although not all adulteration involves a deleterious substance, there is also 
"economic" adulteration, where, as in this case, the motive is monetary 
because he said the company could not have sold the product "normally." 
Economic adulteration, he said, is almost as bad as deleterious adulteration 
because some people are allergic to pork which can cause severe illness or 
even death. Even though the product may be wholesome, he testified, "[i]t’s 
just the mere fact that their failure to declare it to an unsuspecting consumer, 
who is allergic to that particular species or strain of protein, is endangering 
the public health." He did not cite any authority for this statement that pork 
consumption may be life-threatening to some people. (Tr. 88-89, 107-108, 
110.) When asked how much pork was in the hamburger, he replied that it 
was “about 30 percent." (Tr. 374.) However, on cross-examination, he 
changed the pork content to “one and a half percent." (Tr. 384.) 

Van Blargan said that the information he considered in deciding to 
recommend that the company’s inspection services be withdrawn was the 
District Court’s sentencing report: 


(Van Blargan) There was a couple of things. If I could just go to, 
for example, the sentencing by the Judge in the criminal matter. If you 
refer to pages five, eight and nine, the Judge specifically made some 
strong comments. The Judge, in fact, rationalized that, "Mr. Louis V. 
Smith willingly and knowingly adulterated product," that’s on page five. 


On page eight, he makes a rationalization that, "The mis-branding 
of the product, in fact, could, in fact, jeopardize the health and welfare 
and safety of consumers." 


And on page nine, he even further explains his rational [sic] with 
regard to the possible personal harm and as well as religious belicfs of 
individuals. (Tr. 38.) 


The court’s sentencing report, however, reads differently. While noting 
that Smith had added pork to the hamburger after being told by an inspector 
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not to mix the two without proper labeling, the court did not say that the 
product was unsafe. It said just the opposite: 


(The court): Several things strike me in reading this report. First 
of all, I find no evidence either presented or suggested that the food 
additive in this case was in any way physically harmful to anybody 
consuming this food. On the contrary, it comes through from this 
report that this was a good quality operation; the product was a good 
product; it’s a strong family business, has been over the years. The 
defendant’s own career is marked with a strong work ethic, certainly 
has no criminal record. 


This is and has been a good family business over the years and the 
fact there’s nothing physically harmful being added to the food certainly 
is one factor the Court considers. 


Mr. Smith has acknowledged that he was aware the regulators did 
not want this particular additive added to the hamburgers when it was 
not being marked as such, and I suspect that’s not going to be a 
problem in the future but I'll come back to that in a moment. 


The concern the Court has is that some people either cannot or, 
more to the point, do not want to eat pork, and when they buy this 
food they don’t realize they’re buying pork so they have this in their 
diet even though for various personal or religious reasons do not want 
to consume pork and they’re being mislead. (CX-7, p. 8.) 


On page nine of its sentencing report the court, after observing that the 
lack of integrity in labeling can be "dangerous" because people rely on the 
ingredients listed on labels, repeated that adding pork to hamburger was not 
a "harmful physical additive." (CX-7.) 

Van Blargan testified that although there have been no instances of the 
company selling misbranded products since its conviction, it has nevertheless 
demonstrated an “attitude of defiance" towards inspectors, citing as an 
example of the company’s attitude its attempt to bring a wood cabinet into the 
plant when “everyone knows that wood cabinets can’t be brought into an 
official establishment." (Tr. 43-44, 56.) The reference to a wood cabinet 
apparently relates to a report by an inspector, called a "Process Deficiency 
Report" or "PDR," dated April 29, 1991. (CX-10.) The PDR states "old wood 
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cabinet brought into plant (on front truck dock)." The PDR, however, then 
notes that the company had taken corrective action the same day by removing 
the cabinet from the dock. 

Van Biargan, who has never been in the company’s facility, testified that 
he was able to discern the company’s attitude by reviewing the PDRs. (Tr. 
43, 69.) He also said, as an example of the company’s alleged defiant attitude, 
that it "purposely" found reasons for not completing on time a "Project 
Improvement Program" instituted by complainant. (Tr. 40, 49, 51, 56, 117.) 

Ghulam Malik, a doctor of veterinary medicine, supervises the inspectors 
for the company’s facility and 36 other plants in his circuit. He visits each 
facility about once a month and has met Louis and Joseph Smith on several 
occasions. He said that Louis Smith "seems to be the boss" at the company’s 
plant. Dr. Malik said the Project Improvement Program involving the 
company, referred to by Van Blargan, was supposed to have been completed 
in 1991, but that there were many extensions and that the program was not 
completed until 1992. However, he testified that the plant is about eighty 
years old and that it is harder to maintain an older plant than a newer one. 
He was also aware that one of the company’s stated reasons for not making 
improvements on time was financial, but said he did not know what the cost 
factors were to the company. He further testified that since October 1992 
there have been improvements, that the company’s attitude has changed and 
that its cooperation has improved. (Tr. 136-138, 148, 151-153.) 

Malik further testified, however, that, despite the improvement, 
cooperation from the company continues to be a problem. (Tr. 157-158.) 


(Ms. Settle.) My question to you is, have those improvements 
continued, and has that level of cooperation continued to improve, 
since October? 


(Dr. Malik.) No, they -- they’ve been difficult. It has never been 
easy, I’m sorry to say that. It has never been easy for us to get 
anything done in their plant. It has always [been] with constant 
haggling. And really, it’s not a pleasant situation to work under. I 
wish it were better. (Tr. 157.) 


Malik cited as examples of the company’s lack of cooperation that it has 
never completed any of its improvement projects on time, that he has had to 
withdraw inspection services from the company to gain its cooperation on 
improvements, that in May 1992, Joseph Smith directed the F-word at Malik 
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when he and other inspectors were reviewing the facility, and that pre- 
operation sanitation inspections ("pre-ops") are a constant problem. Dr. Malik 
said he would rank the company as number one or two among the companies 
he inspects for lack of cooperation. (Tr. 139, 144-145, 150.) 

Richard Bonter, a processing inspector, has inspected the company’s 
facility since 1981. He testified that he "invariably" finds something wrong 
when he conducts a pre-op inspection. On one occasion, he saw an employee 
return to the processing area after being in contact with live pigs without 
changing his clothes which, he said, can cause food contamination by 
spreading E. Coli from swine manure to food products. In such circumstances 
a person is supposed to change clothes after contact with live animals and 
clean himself with soap and sanitizer before returning to the processing area. 
(Tr. 175-177.) 

Another recurring source of potential contamination, Bonter testified, is 
water leaking from the roof into the processing area, a problem that he has 
repeatedly reported to the company. (Tr. 207.) A review of the PDRs support 
Bonter’s testimony. They show that he had reported the problem in a PDR 
on August 10, 1992, with the notation that the ceiling leak was first reported 
on July 30. He had a meeting with Louis Smith about the matter five months 
later on January 27, 1993. (CX-12 and 14.) Bonter testified that he later shut 
the plant down (withheld inspection) in March 1993 because of the problem. 
(Tr. 206-208.) 

The PDRs also show that in just the first two months of 1993 there were 
repeated PDRs relating to the cleaning of the band saws. On a PDR dated 
January 13, 1993, Bonter wrote "Band saws continue to be a problem on pre- 
op inspection, eg, meat on cords, guides, moveable tops, cracks, crevices, etc." 
Bonter wrote six more band-saw related PDRs in January and February 1993. 
He classified these problems as "major" deficiencies. (CX-8.) Bonter testified 
that so far in 1993 he has written 170 PDRs against the company and that the 
company’s deficiencies are up to ten times the national average. (Tr. 162, 
173.) 

Because of these continuing deficiencies complainant in 1991 imposed on 
the company what it calls "Progressive Enforcement Action" ("PEA"), a three- 
stage enforcement program. The company was later taken off PEA but again 
placed on PEA in 1993. PEA ultimately provides, at the third stage, for 
action to withhold inspection services for non-compliance. The company was 
at stage one at the time of the hearing. (Tr. 218-220; CX-16.) 

Bonter testified that Louis Smith, who Bonter believes is still in charge 
despite Joseph’s title as president, has a poor attitude towards inspectors and 
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that he has said at times that he would not attend any more meetings with 
inspectors. Bonter, however, said that there has been some improvement but 
that Louis’ and Joseph’s attitude and cooperation has not changed since being 
placed on PEA and that as long as Louis Smith is at the company it is unlikely 
to get better. (Tr. 179-182, 185, 188, 214-215, 219.) 

Richard Nichols, a slaughter inspector, testified that there are many 
recurring deficiencies in the company’s slaughter area, such as equipment not 
being cleaned properly, employees not changing their outer clothing "from one 
kill day to the next," and a high fecal contamination rate on the slaughter floor 
resulting from “sloppy dressing [butchering] procedure." Nichols said that 
fecal contamination, which can cause illness, can spread to the processing area 
by people walking from one area to the other. (Tr. 229-232.) 

Nichols testified that he has reported these matters to Louis and Joseph 
Smith: 


Joe Paul will listen to your argument. But if Louie Smith doesn’t agree 
with what you’re trying to accomplish, it won’t get done. You have to 
convince Louie that it needs to be done. 


... Many times I’ve found deficiencies on the kill floor and asked 
either Joe Paul or Louie to correct the deficiency. And they’ve always 
-- well, I shouldn’t say always, but nearly always argue that it’s either 
not a deficiency, or it’s not important, or that I’m being too critical in 
my examination. (Tr. 233-234.) 


Nichols also testified that he has been ridiculed in the plant and has had 
profanity directed at him. (Tr. 235.) However, he added that "I think they’re 
trying harder now than they were two years ago, but it’s still far from ideal." 
(Tr. 239.) 

Louis Smith testified that, except for a three-year stint in the Army during 
the Second World War, he has been involved with the company for fifty-five 
years. During his four years (1987-1991) as the company’s president, he said, 
the company had financial problems and "just barely hung on." The Court 
record shows that in 1991 Smith had a monthly salary of only $1,192.00 (or 
$14,304.00 for the year) and that his average annual gross income for the 
preceding three years when he was the company’s president was $19,654.00. 
(Tr. 266-267; RX-2, pp. 9-10.) He said the Company spent $30,000 in 1992 
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to make the improvements requested by the complainant and that most of 
them were completed that year. (Tr. 279.) 

Smith testified that he is in charge at the plant and has the “final word" 
concerning day-to-day operations. (Tr. 297, 336.) He said that customers 
have had no complaints about the company’s products and that he tries to 
correct problems as fast as he can and that he did not agree with the 
testimony about the company’s alleged deficiencies: 


I would have to disagree with quite a bit of it. Because the saw is - 
- it’s a saw, it’s a big circular saw. And it’s not demanded that that saw 
be dipped, or anything else, unless you hit an abscess or some 
contamination. It’s a hard thing to handle. And we do the best we can 
with it. 


The floor does get dirtied up. We have a young man, now, that 
does keep it swept up pretty good. And we do dump water on it, as 
often as possible. I think we do a fair job of keeping it clean. (Tr. 
284.) 


Well, again, I say we comply with everything we can. Some items take 
longer to get fixed, but we do comply. We -- as I see it, we cooperate 
about as best as can be. (Tr. 338.) 


Smith suggested that part of the problem is not having enough employees 
to do the required cleaning, but that the company cannot afford to hire more 
workers. (It has twelve full-time employees and two part-timers who come in 
to help with the cleaning.) (Tr. 291.) 

He also testified that some inspectors have engaged in the same conduct 
of which the company is accused, such as seeing inspectors move from contact 
with live animals to other areas of the facility without changing their smocks 
or boots and that they have been careless about not locking up their meat 
inspection stamps. (Tr. 281, 286.) As for the language used in the plant, 
Smith testified that it is mild now compared to what it was twenty-five years 
ago and is no worse than that used on television. He also defended Joseph 
Smith by saying that the job is demanding and stressful and may be too much 
for someone who has not been in that position before. (Tr. 294-296.) 

As for attitude, Smith suggested that inspectors also have an attitude 
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problem, saying that inspector Bonter has told Smith that he did not like him 
and that retaliation is one reason for the company receiving many PDRs. (Tr. 
289, 293, 321, 327.) 

Bernell Sullivan, a former meat inspector for the City of Muskegon, 
testified that in his twenty-five years’ experience as an inspector, until 1976, 
the company always produced a wholesome product. (Tr. 344-345.) 


Discussion 


The Federal Meat Inspection Act grants the Secretary of Agriculture 
discretionary authority to withdraw inspection services when it finds that a 
recipient or anyone responsibly connected with a recipient, is unfit to receive 
such services because of a criminal conviction. Section 401 of the FMIA (21 
U.S.C. § 671) states: 


The Secretary may (for such period, or indefinitely, as he deems 
necessary to effectuate the purposes of this chapter) refuse to provide, 
or withdraw, inspection service under subchapter I of this chapter with 
respect to any establishment if he determines, after opportunity for a 
hearing is accorded to the applicant for, or recipient of, such service, 
that such applicant or recipient is unfit to engage in any business 
requiring inspection under subchapter I because the applicant or 
recipient, or anyone responsibly connected with the applicant or 
recipient, has been convicted, in any Federal or State court, of (1) any 
felony, or (2) more than one violation of any law, other than a felony, 
based upon the acquiring, handling, or distributing of unwholesome, 
mislabeled, or deceptively packaged food or upon fraud in connection 
with transactions in food. ... (21 U.S.C. § 671 (1993 Supp.).) 


The Secretary has explained the reason for this statutory provision: 


The only reason why any type of criminal conviction might make a 
plant "unfit" to receive inspection is that, because of the conviction, the 
inspection service could no longer depend on the reliability and 
integrity of the plant’s management. As stated in many previous cases 
discussed below in this section, since meat inspectors cannot observe 
every activity at a plant by every employee which affects the 
wholesomeness of the product, the inspection service must be able to 
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depend on the reliability and integrity of the plant’s management to be 
assured that the health and welfare of consumers will be protected. 
[Citations omitted.] 


Specifically, the inspection service must be able to depend on the 
integrity of the plant’s management not to attempt to . . . thwart the 
inspection process, e.g., by sneaking prohibited chemicals or substances 
into meat or meat products behind the inspector’s back, or 
surreptitiously using condemned products. Great American Veal 
Company, Inc., 45 Agric. Dec. 1770, 1782 (1986) [, aff'd, No. 86-3998 
(D.N.J. Oct. 27, 1987), consent order, No. 86-3998 (D.N.J. Jan. 12, 
1990). 


The Secretary has further held that when a conviction relates to a crime 
of such a serious nature as to “strike at the heart of the meat inspection 
program," he will apply what he calls the per se rule and automatically 
presume, without regard to any mitigating circumstances, that the convicted 
person is unfit to receive inspection service. William Stewart, 50 Agric. Dec. 
511, 519 (1991). 

Complainant contends that the crime of which Smith was convicted -- 
adding pork to hamburger without proper labelling -- was such a serious 
heart-piercing crime, because, Van Blargan testified, Smith’s offense related 
to the inspection process and any conviction related to that process strikes at 
the heart of the program. (Tr. 112.) Complainant, in other words, appears to 
contend that section 401 of the FMIA does no more than give the Secretary 
the jurisdictional basis for withholding inspection services. Once the fact of a 
conviction for any adulteration or misbranding is shown at a hearing, the 
Secretary has the authority to automatically withhold inspection services. 

The Secretary, however, has never gone quite that far, even though 
complainant does cite a decision by an administrative law judge which appears 
to adopt complainant’s argument. Golden West Meat Co., Inc., 43 Agric. Dec. 
369 (1984). That decision, however, was not appealed to the Secretary 
(Judicial Officer) who has held that an unappealed decision by an ALJ is not 
necessarily a persuasive precedent. Henry S. Shatkin, 34 Agric. Dec. 296, 314 
(1975). 

In FMIA cases decided by the Judicial Officer there is frequent reference 
to his "strike at the heart of the meat inspection program" policy, but he has 
never actually defined the types of adulteration or misbranding cases to which 
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this policy applies.’ In Great American Veal, supra, at 1782 and 1866 [n.20], 
he did indicate that his policy is not quite as expansive as complainant’s 
contention that it applies to all adulteration and misbranding cases, saying, 
instead, that “[t]he ‘heart of the meat inspection program’ is an area, not a 
pinpoint" and, by way of example, suggested that it applies to those cases 
where the concern of the inspection service for "wholesome" meat is thwarted 
by a meat product being clandestinely adulterated with a “prohibited” or 
"condemned" substance that is directly or intrinsically dangerous to the public’s 
health or safety. Great American Veal Co., Inc., supra. 

Moreover, if Congress had intended that all convictions for adulteration or 
misbranding were to be automatic grounds for inspection revocation following 
a truncated section 401 hearing, it could simply have said so. Instead, the 
legislative history clearly states that Congress intended for respondents to have 
a "fair opportunity" for a hearing in those cases where the conviction did not 
directly affect the public’s health and safety. 


It is the committee’s intent that the crimes (both felonies and lesser 
offenses) of which the applicant has been convicted be of such a nature 
that bear directly upon that applicant’s fitness to engage in a business 
which directly affects the health and safety of the public. The 
committee also intends to provide each applicant with due process of 
law and expects the Secretary to provide a fair opportunity for 
hearings. Specific court review is also provided in order to insure 
against arbitrary or capricious action by the Secretary. H.R. REP. No. 
653, 90th Cong., 1st Sess. 10 [-11] (1967). 


The committee also indicated that the heart of the amended law was to 
keep organized crime out of the industry: 


In regard to section 16 of the bill which contains section 401 of the 
new act, the committee emphasizes that the main purpose of this 
provision is to prevent organized criminal elements from entering or 
dominating any portion of the meat industry. The Secretary is given 
broad discretion in section 401, but the committee does not intend for 
that discretion to be exercised in an arbitrary or capricious manner. Id. 


The Secretary has held that all bribery cases strike at the heart [of the meat grading 
program]. National Meat Packers, Inc., 38 Agric. Dec. 169, 177 (197[8}). 
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Thus, when a section 401 hearing reveals that a recipient, or anyone 
responsibly connected with the recipient, of federal meat inspection services 
is convicted for clandestinely adulterating or misbranding meat with a 
substance that directly affects the health or safety of the public, or the 
conviction involves organized criminals, the offense "strikes at the heart of the 
federal meat inspection program" and the recipient is then presumed to be 
unfit to receive inspection services. On the other hand, if it is not shown at 
the hearing that the substance directly affects the health or safety of the 
public, the circumstances surrounding the offense are to be considered to 
determine whether the recipient is fit to receive inspection services. 

In the instant case, Louis Smith was convicted of the offense of 
misbranding and adulteration by adding a pork product to hamburger. It is 
not shown that he has a criminal record or is involved with organized crime. 
The only evidence that pork is directly harmful to the public was Mr. Van 
Blargan’s testimony that some persons are allergic to pork and that it can be 
life threatening. No evidence was presented to substantiate this testimony or 
to otherwise show that pork is a prohibited or condemned substance. 

While some people may be allergic to pork, there is no basis in the record, 
other than Van Blargan’s statement, for making that assumption. On the 
contrary, the sentencing court found that the hamburger to which the pork 
was added was not harmful and everyone seems to have agreed that the 
product was even wholesome. In these circumstances, the burden was on 
complainant to show that pork was harmful to the health or safety of the 
public. As noted, the only evidence in this regard was that presented by Mr. 
Van Blargan. However, in view of his embellishment of the record to bolster 
his opinion that the circumstances of Smith’s conviction were worse than they 
were, I do not find his testimony credible. I am, therefore, unable to credit 
his unsubstantiated opinion concerning the harmful effects of pork. I 
accordingly find that Louis Smith’s conviction for adulteration and 
misbranding did not involve a prohibited or condemned substance or one that 
otherwise directly affected the public’s health or safety. It therefore did not 
“strike at the heart of the meat inspection program." 

Still, Smith’s conviction was serious. The court record does show that he 
wilfully disregarded an inspector’s orders not to add pork to hamburger 
without proper labeling. While he was not charged with fraud, his conduct 
was nevertheless deceptive because consumers, as the court noted, could not 
rely on the integrity of the product’s label. His conviction thus clearly calls 
into question his trustworthiness as a recipient of inspection services. 

Although there have been no recurrences of the adulteration or 
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misbranding, that is about the best that can be said. Since Smith’s conviction 
he has been uncooperative with inspectors and has been reluctant to make 
required improvements in the company’s aged facility to insure the safety of 
the company’s products. Even giving him the benefit of the doubt that 
because of financial problems the company was unable to complete the 
improvements on time and is unable to hire additional help, this does not 
excuse his attitude towards the inspection process, such as arguing with 
inspectors about deficiencies and needed improvements, threatening not to 
meet with them, and allowing abusive language to be directed at inspectors. 
The record is also replete with examples, given through the credible testimony 
of inspectors who have had first hand experience dealing with Smith, about 
recurring deficiencies and unsafe practices that can lead to contaminated 
products that can directly affect the public’s health or safety. While the 
inspectors did say that there has been some improvement, they also made it 
clear that it is still [far] from being at an acceptable level. 

These problems are attributable to Louis Smith. While he may have said 
that he stepped down as president, he continues, by his own admission, to 
have the final word in making day-to-day operational decisions. He thus 
remains the company’s manager and decision maker and in that position is 
largely responsible for the company’s continuing difficulties with the inspection 
process. 

Measuring Smith’s reliability and integrity in the light of his conviction and 
subsequent conduct, I find that complainant has proven by a preponderance 
of the evidence that Smith cannot be trusted or relied upon for purposes of 
assuring that the company under his direction will protect the public’s health 
and safety as the FMIA requires. I therefore find that Smith is unfit to 
receive inspection services, that he is responsibly connected with the company, 
and that the company is unfit to receive inspection services as long as Louis 
Smith is associated with it. 

Complainant contends that removing Louis Smith from the company is not 
sufficient. It also wants inspection services withdrawn from the company 
because of its ongoing problems with the inspection process. (Complainant’s 
Brief, p. 14.) 

The complaint, while naming both Louis Smith and the company as 
respondents, alleges only that inspection services should be withdrawn because 
of Smith’s conviction. There is no motion to amend the complaint to withdraw 
inspection services because of the company’s ongoing problems with the 
inspection process, even though Van Blargan said he had concluded after 
reviewing the company’s compliance record that it was unfit to continue to 
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receive inspection services because of these problems. Instead of amending 
the complaint, however, complainant insisted that Smith’s conviction, alone, 
is grounds for withdrawing inspection services and instituted an administrative 
process separate from the instant complaint to deal with the company’s 
ongoing compliance problems by placing the company under its Progressive 
Enforcement Action (PEA) program. (CX-16.) This three-stage plan of 
action provides that if a company continues in non-compliance in the third 
stage, called "intensified regulatory enforcement" (IRE), complainant can take 
action to remove inspection services. At the time of the hearing, the company 
was only at stage one of the PEA. However, because of Smith’s criminal 
conviction, complainant had the option under the PEA to immediately 
accelerate the company to the final third stage prior to the hearing. (CX-16, 
p. 12.)° 

For reasons not disclosed at the hearing, complainant did not accelerate 
the company to the stage three IRE process. Although Van Blargan said he 
believed that the company is unfit to receive inspection services (Tr. 39), he 
seems to contradict himself by saying that, if it were not for Louis Smith’s 
conviction, complainant would not seek to withhold inspection services from 
the company at this stage of the PEA in order to give the company an 
opportunity to come into compliance. (Tr. 119-120.) Bonter, the processing 
inspector, speculated that things would not be much better if Louis Smith 
were removed because he believed that Joseph Smith is unduly influenced by 
Louis. Nevertheless, Bonter testified, if Smith’s conviction was not being 
considered, he believed that "we should let that thing [PEA] run its course." 
(Tr. 224.) 

Whether the company is able to achieve an acceptable level of compliance 
with Louis Smith removed from its management remains to be seen and at 
this point it is conjectural whether it can or not. If it does not, complainant 
has the authority to institute action to withhold inspection services. In the 
meantime, since complainant has elected to pursue the PEA as the means of 
dealing with the company’s ongoing compliance problems, the PEA will, in 
Bonter’s words, be allowed to "run its course" in order that the company, as 
Van Blargan has said, be given an opportunity to come into compliance. 

Accordingly, an order will be issued that federal meat inspection services 


°9 C.F.R. § 335.13 of the Secretary’s Rules of Practice outlines the procedure for complainant 
to follow to withdraw inspection services because of a plant’s failure to maintain sanitary 
conditions. 
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will be withdrawn indefinitely from the company unless Louis Smith is 
disassociated from the company. The order will further provide that Louis 
Smith will have ninety days to completely sever his connections with the 
company. Norwich Beef Company, 38 Agric. Dec. 380 (1979) [, aff'd, No. 
H-79-210 (D. Conn. Feb. 6, 1981), appeal dismissed, No. 81-6080 (2d Cir. Jan. 
22, 1982)]. 


Findings of Fact 


1. Hubert H. Smith Packing Company, respondent corporation, is now, 
and was at all times material herein, a corporation which operates a meat 
processing establishment at 507 Young Avenue, Muskegon, Michigan 49441. 
(Answer to complaint.) 

2. Hubert H. Smith Packing Company, respondent corporation, is now, 
and was at all times material herein, a recipient of meat inspection services 
under Title I of the FMIA at its place of business in Muskegon, Michigan. 

3. Louis V. Smith, respondent, is now, and was at all times material 
herein, an officer of said corporation and responsibly connected to its business 
operations. 

4. On or about November 4, 1991, Louis V. Smith was convicted in the 
United States District Court for the Western District of Michigan of two 
misdemeanors for selling and offering for sale, in commerce, misbranded and 
adulterated hamburger and ground beef products, in violation of the Federal 
Meat Inspection Act. 

5. Louis V. Smith continues to function as the primary decision maker at 
Hubert H. Smith Packing Company and has the final word on all day-to-day 
operational matters. 

6. Louis V. Smith has exhibited a continuing pattern of noncompliance 
and uncooperative behavior towards inspectors. 


Conclusion 


Respondent Louis V. Smith is unfit to engage in any business requiring 
inspection service under Title I of the FMIA and respondent Hubert H. Smith 
Packing Company is unfit to receive inspection service as long as respondent 
Louis V. Smith is associated with it. 
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ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondents contend on appeal that the determination that Louis V. Smith 
is unfit to engage in any business requiring inspection under Title I of the Act 
is arbitrary, capricious, an abuse of discretion, or otherwise not in accordance 
with law, that it is contrary to constitutional right, power, privilege, or 
immunity, and that it is unsupported by substantial evidence. However, | 
agree with the decision by the ALJ in this respect. 

Respondents further contend that the Order providing Louis V. Smith with 
90 days to completely sever his connections with the company is unreasonable, 
and that the Order should be set aside or, in the alternative, be modified to 
allow his continued association under reasonable conditions. Complainant’s 
Response To Appeal To Judicial Officer at 7-8 contends that 90 days is not 
an unreasonable time to require Louis V. Smith to sever his ties with 
Hubert H. Smith Packing Company. 

As a matter of fact, however, the ALJ’s Order does not contain a 90-day 
disassociation provision. Nonetheless, that intent is expressed in the Initial 
Decision at 20, as follows: 


Accordingly, an order will be issued that federal meat inspection 
services will be withdrawn indefinitely from the company unless Louis 
Smith is disassociated from the company. The order will further 
provide that Louis Smith will have ninety days to completely sever his 
connections with the company. Norwich Beef Company, 38 Agric. Dec. 
380 (1979) [, aff'd, No. H-79-210 (D. Conn. Feb. 6, 1981), appeal 
dismissed, No. 81-6080 (2d Cir. Jan. 22, 1982)]. 


In In re Norwich Beef Co., cited by the ALJ, it is stated that it would be 
appropriate to permit the convicted individual "to be associated with the firm 
for an additional 90 days and to have one year within which to sell his stock" 
(38 Agric. Dec. at 400). However, in the present case, Complainant has 
demonstrated that the inspection process cannot function effectively unless 
Louis V. Smith has no connection with the company. Accordingly, it is 
appropriate to require Louis V. Smith to completely sever his connections 
with the company, including stock ownership, within 90 days. 

For the foregoing reasons, the following Order should be issued. 





HUBERT H. SMITH PACKING COMPANY and LOUIS V. SMITH 1043 
52 Agric. Dec. 1025 


Order 


Inspection service under Title I of the Federal Meat Inspection Act (21 
U.S.C. § 601 et seq.) is indefinitely withdrawn with respect to Respondent 
Hubert H. Smith Packing Company and will not be provided for an indefinite 
period to Respondent, its officers, directors, successors, and assigns, directly 
or through any corporate or other device; 

Provided, however, That such withdrawal and denial of inspection shall be 
suspended for so long as Louis V. Smith is not associated with Respondent, 
its successors or assigns, directly or through any corporate or other device, as 
a partner, officer, director, shareholder, or employee, and for so long as Louis 
V. Smith provides no direction or advice to and exercises no control or 
influence over Respondent, its officers, managers, employees, successors or 
assigns, directly or through any corporate or family or other device; 

Provided further, That Louis V. Smith shall be permitted to be associated 
with the Respondent firm, including stock ownership, for 90 days subsequent 
to the date this Order becomes final; 

And provided further, That if it is determined, after opportunity for a 
hearing under the Federal Meat Inspection Act, that any term of the above 
provision has not been or is not being complied with, the suspension will be 
terminated and the withdrawal and denial provisions of this Order will become 
effective immediately. 

This Order shall become final and effective upon service on the 
Respondents. 
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DEPARTMENTAL DECISIONS 


In re: BILLY GRAY. 
HPA Docket No. 90-28. 
Decision and Order filed July 23, 1993. 


Civil penalty — Horse soring — Horse owner and trainer — Entering — Disqualification order 
— Prior violation — Preponderance of evidence — Expert witnesses — Past recollection 
recorded — Federal Rules of Evidence — Rebuttable presumption of soring — Petition to 
reopen hearing denied — Second offense. 


The Judicial Officer affirmed the Decision by Judge Baker (ALJ) in which she found that 
Respondent entered, for the purpose of showing or exhibiting, a horse while the horse was sore. 
The Judicial Officer affirmed the ALJ’s $2,000 civil penalty, but increased the 1-year 
disqualification order from 1 year to S years. Complainant’s evidence established a prima facie 
case, and Respondent adduced no evidence. Entry is a process that includes presenting the 
horse for pre-show inspection. The Complaint reasonably apprised Respondent of the matters 
at issue. The Department’s veterinarians were adequately qualified as expert witnesses. 
Although the veterinarians had no independent recollection of their examinations, their past 
recollection recorded was admissible and probative. The Federal Rules of Evidence are not 
controlling in an administrative proceeding. Abnormal sensitivity in both forelimbs creates a 
rebuttable presumption of soreness, but Complainant established a prima facie case without the 
presumption. A horse may be found to be sore based upon the professional opinion of 
veterinarians who relied solely upon palpation of the horse’s pasterns, but here there were 
additional indicia of soreness. The amendment to the Fiscal Year 1993 budget for APHIS, 
prohibiting the payment of salary to any Department veterinarian who relies solely on the use 
of digital palpation as the only diagnostic test to determine whether or not a horse is sore, is not 
applicable. Complainant is not required to prove the specific cause of injury. There is no basis 
for reopening the hearing to permit Respondent to testify, when he declined to do so at the 
original hearing. The facts and circumstances of this case reveal no basis for an exception to the 
general policy of imposing the minimum disqualification order upon the person who entered the 
sore horse, in addition to a $2,000 civil penalty. Since this is Respondent’s second violation, the 
minimum disqualification period in the Act is for 5 years, even though the earlier violation 
occurred before the 1976 amendments provided for disqualification orders, and was not for 
soring. 


M. Bradley Flynn, for Complainant. 

G. Thomas Blankenship, Indianapolis, IN, for Respondent. 

Initial decision issued by Dorothea A. Baker, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary administrative proceeding under the Horse Protection 
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Act of 1970, as amended (15 U.S.C. § 1821 et seqg.). On December 9, 1992, 
Administrative Law Judge Dorothea A. Baker (ALJ) filed an Initial Decision and 
Order in which she found that Respondent entered for the purpose of showing 
or exhibiting, a horse at Montgomery, Alabama, on November 6, 1987, while 
the horse was sore. The ALJ assessed a civil penalty of $2,000, and 
disqualified Respondent for 1 year from showing, exhibiting, or entering any 
horse in any horse show, exhibition, sale or auction. 

On January 11, 1993, Complainant, seeking a 5-year disqualification order, 
appealed to the Judicial Officer, to whom final administrative authority to decide 
the Department’s cases subject to 5 U.S.C. §§ 556 and 557 has been delegated 
(7 C.F.R. § 2.35).' On February 16, 1993, Respondent filed "Respondent’s 
Petition for Appeal and Rehearing," in which oral argument was also requested. 
Respondent also responds to Complainant’s January 11, 1993, appeal therein. 
On March 8, 1993, Complainant filed a reply to Respondent’s appeal. 

Respondent contends, inter alia, that the ALJ erred by not resuming the 
hearing after Respondent elected not to put on a defense (Respondent instead had 
sought redress, unsuccessfully, in federal court); and that the horse was not 
proved "sore." Respondent’s request for oral argument, which is discretionary 
(7 C.F.R. § 1.145(d)), is denied inasmuch as the issues have been thoroughly 
briefed and argued below, and there would appear to be no need for further 
argument. 

Based upon a careful consideration of the record in this case, the Initial 
Decision and Order is adopted as the final Decision and Order, with additions 
shown by brackets, deletions shown by dots, and with trivial editorial changes 
not specified, except that the sanction imposed by the ALJ is increased to that 
which the administrative officials had originally requested and the effective date 
is changed in view of the appeal. Additional conclusions by the Judicial Officer 
follow the ALJ’s conclusions. 


‘The position of Judicial Officer was established pursuant to the Act of April 4, 1940 
(7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was 
appointed in January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from 
the decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


Preliminary Statement 


This is a disciplinary proceeding under the Horse Protection Act, as amended 
(15 U.S.C. § 1821 et seq. (1988)) (hereinafter sometimes referred to as the Act) 
instituted by a Complaint filed on March 5, 1990, by the Administrator of the 
Animal and Plant Health Inspection Service (APHIS), United States Department 
of Agriculture (USDA). 

There have previously been issued decisions, pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (See 7 C.F.R. 
§ 1.138 (1991)), as to Respondents Charlie Spencer, Robert F. Kilgore, and 
Philip F. Havens who were named Respondents in this proceeding. 
Accordingly, those parties are no longer a part of this proceeding. 

The Complaint alleges that Respondent Billy Gray, at all times material 
herein, was “the trainer of the horse known as ‘Pride’s Night Prowler’ and 
entered this horse as Entry No. 138, Class No. 101, on November 6, 1987, at 
the 31st Southern Championship Charity Horse Show at Montgomery, 
Alabama." It is further alleged that Respondent Billy Gray violated section 
5(2)(B) of the Act (15 U.S.C. § 1824(2)(B) (1988)) by entering, for the purpose 
of showing or exhibiting, the horse known as "Pride’s Night Prowler" as Entry 
No. 138, in Class No. 101, at the 31st Southern Championship Charity Horse 
Show in Montgomery, Alabama, while the horse was sore. 

On July 16, 1990, the Respondent Billy Gray, through answer filed to the 
Complaint, admitted that: 


At all times material herein, respondent Billy Gray was the trainer of 
the horse known as "Pride’s Night Prowler" and entered this horse as 
Entry No. 138, Class No. 101, on November 6, 1987, at the 31st 
Southern Championship Charity Horse Show at Montgomery, Alabama. 


Further answering the Complaint, Respondent specifically denied the allegations 
contained in Count III, paragraph A and he further asserted, “that at no time did 
he ever enter the horse while in violation of the Horse Protection Act." 

On June 4, 1991, Respondent filed an Amended Answer which denied the 
violation and any previous admissions but admitted that Respondent Gray was 
the trainer of "Pride’s Night Prowler." 

A hearing was held in Nashville, Tennessee, on June 25-26, 1991, before 
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Administrative Law Judge Dorothea A. Baker. Respondent Billy Gray was 
represented by G. Thomas Blankenship, Esquire, and Lee Robbins, Esquire, of 
Blankenship & Robbins, P.A., 7050 Madison Avenue, Indianapolis, Indiana 
46227. M. Bradley Flynn, Esquire, and Lance T. Mason, Esquire, Office of 
the General Counsel, U.S. Department of Agriculture, Washington, D.C. 
20250, represented the Complainant. 

At the oral hearing the Respondent indicated his intentions of filing an 
Interlocutory Appeal with the U.S. District Court, which he did. On 
December 3, 1991, Respondent filed a Petition for Declaratory Judgment in the 
U.S. District Court for the Middle District of Tennessee (Case No. 3-91-0986). 
On or about February 6, 1992, a Motion to Dismiss was filed on behalf of the 
Government. On June 18, 1992, the U.S. District Court granted the 
Government’s Motion to Dismiss “without prejudice to the [Respondent] to 
pursue his administrative and statutory remedies and appeals." The 
accompanying thirteen-page memorandum indicated the opinion of the Court that 
it was "lacking in subject matter jurisdiction." On July 7, 1992, Complainant 
filed a "Motion to Establish a Briefing Schedule" together with "Complainant’s 
Proposed Findings of Fact, Conclusions of Law, Proposed Order, and 
Memorandum in Support Thereof." 

On July 27, 1992, Respondent filed a "Motion to Resume Administrative 
Hearing," to which Complainant filed, on August 10, 1992, "Complainant’s 
Opposition to Respondent’s Motion to Reopen Administrative Hearing." On 
August 12, 1992, the Administrative Law Judge certified the matter to the 
Judicial Officer. On August 26, 1992, the Judicial Officer stated, in his ruling, 
among other things: 


There is no basis whatever for permitting Respondent to reopen the 
hearing to present evidence, after Respondent elected not to do so at the 
original hearing. 


On May 29, 1992, the Judge filed nine pages of Proposed Corrections to the 
Transcript, with opportunity to the parties to make corrections or additions, none 
of which has been forthcoming. Accordingly, the said Proposed Corrections are 
the Final Corrections to the Transcript in this matter. 

On August 28, 1992, the Administrative Law Judge issued an Order 
Establishing a Briefing Schedule. The last brief in this proceeding was filed 
October 16, 1992. 
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Pertinent Statutory Provisions 


Of applicability are the following statutory provisions: 
[Section 2(3)(D) of the Act] (15 U.S.C. § 1821(3)(D)) [provides]: 


As used in this chapter unless the context otherwise requires: 


(3) The term “sore” when used to describe a horse means 
that— 


(D) any other substance or device has been used by a person on 
any limb of a horse or a person has engaged in a practice involving 
a horse, 


and, as a result of such application, infliction, injection, use, or practice, 
such horse suffers, or can reasonably be expected to suffer, physical pain 
or distress, inflammation, or lameness when walking, trotting, or 
otherwise moving, except that such term does not include such an 
application, infliction, injection, use, or practice in connection with the 
therapeutic treatment of a horse by or under the supervision of a person 


licensed to practice veterinary medicine in the State in which such 
treatment was given. 


[Section 5(2) of the Act] (15 U.S.C. § 1824(2)) [provides]: 


The following conduct is prohibited: 


(2) | The (A) showing or exhibiting, in any horse show or horse 
exhibition, of any horse which is sore, (B) entering for the purpose 
of showing or exhibiting in any horse show or horse exhibition, any 
horse which is sore, (C) selling, auctioning, or offering for sale, in 
any horse sale or auction, any horse which is sore, and (D) allowing 
any activity described in clause (A), (B), or (C) respecting a horse 
which is sore by the owner of such horse. 
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[Section 6(b) of the Act] (15 U.S.C. § 1825(b)) states: 


(1) Any person who violates section 1824 of this title shall be 
liable to the United States for a civil penalty of not more than $2,000 for 
each violation. No penalty shall be assessed unless such person is given 
notice and opportunity for a hearing before the Secretary with respect to 
such violation. The amount of such civil penalty shall be assessed by the 
Secretary by written order. In determining the amount of such penalty, 
the Secretary shall take into account all factors relevant to such 
determination, including the nature, circumstances, extent, and gravity 
of the prohibited conduct and, with respect to the person found to have 
engaged in such conduct, the degree of culpability, any history of prior 
offenses, ability to pay, effect on ability to continue to do business, and 
such other matters as justice may require. 


(2) | Any person against whom a violation is found and a civil 
penalty assessed under paragraph (1) of this subsection may obtain 
review in the court of appeals of the United States for the circuit in 
which such person resides or has his place of business or in the United 
States Court of Appeals for the District of Columbia Circuit by filing a 
notice of appeal in such court within 30 days from the date of such order 
and by simultaneously sending a copy of such notice by certified mail to 
the Secretary. The Secretary shall promptly file in such court a certified 
copy of the record upon which such violation was found and such penalty 
assessed, as provided in section 2112 of title 28. The findings of the 
Secretary shall be set aside if found to be unsupported by substantial 
evidence. 


(3) If any person fails to pay an assessment of a civil penalty after 
it has become a final and unappealable order, or after the appropriate 
court of appeals has entered final judgment in favor of the Secretary, the 
Secretary shall refer the matter to the Attorney General, who shall 
recover the amount assessed in any appropriate district court of the 
United States. In such action, the validity and appropriateness of the 
final order imposing the civil penalty shall not be subject to review. 


(4) The Secretary may, in his discretion, compromise, modify, or 
remit, with or without conditions, any civil penalty assessed under this 
subsection. 
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[Section 6(c) of the Act] (15 U.S.C. § 1825(c)) states in part: 


(c) In addition to any fine, imprisonment, or civil penalty 
authorized under this section, any person who was convicted under 
subsection (a) of this section or who paid a civil penalty assessed under 
subsection (b) of this section or is subject to a final order under such 
subsection assessing a civil penalty for any violation of any provision of 
this chapter or any regulation issued under this chapter may be 
disqualified by order of the Secretary, after notice and an opportunity for 
a hearing before the Secretary, from showing or exhibiting any horse, 
judging or managing any horse show, horse exhibition, or horse sale or 
auction for a period of not less than one year for the first violation and 
not less than five years for any subsequent violation. . . .] 


[Section 6(d)(5) of the Act] (15 U.S.C. § 1825(d)(5)) provides: 


(d)(S5) In any civil or criminal action to enforce this chapter or any 
regulation under this chapter a horse shall be presumed to be a horse 
which is sore if it manifests abnormal sensitivity or inflammation in both 
of its forelimbs or both of its hindlimbs. 


Findings of Fact 


1. Respondent Billy Gray is an individual whose mailing address is Route 
3, Box 293, Shelbyville, Tennessee 37160. 

2. Atall times material herein, Respondent Billy Gray was the trainer of the 
horse known as "Pride’s Night Prowler" (sometimes hereinafter referred to as 
"the horse"). 

3. Respondent Gray transported “Pride’s Night Prowler" to Montgomery, 
Alabama, and entered the horse in the 31st Southern Championship Charity 
Horse Show, November 3-7, 1987, as Entry No. 138, Class No. 101, for the 
purpose of showing and exhibiting the horse. 

4. Respondent Gray transported “Pride’s Night Prowler" to the show, paid 
the entry fee, and entered the horse in the 31st Southern Championship Charity 
Horse Show in Montgomery, Alabama. Complainant’s Exhibit 1 shows that the 
name of the person transporting the horse to the event as Billy Gray; that the 
person who paid the entry fee was Billy Gray; that the person who entered the 
horse was Billy Gray; and that the rider’s name was Billy Gray. 

5. When Respondent Gray presented the horse for pre-show examination on 
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November 6, 1987, the Designated Qualified Person disqualified the horse. (CX 
i, 2. 

6. The horse was subsequently physically examined independently by two 
USDA veterinarians: Dr. J. M. Rushing and Dr. O. W. Hester. These USDA 
veterinarians were trained and experienced. Both possessed professional 
training, occupational experience, and experience with horses in the enforcement 
of the Act. (Tr. 19-28, 112-121). 

7. The USDA veterinarians examined the horse by palpating its forelegs 
while observing the horse’s physical reactions and responses, and noting the 
areas where palpation elicited repeated pain responses. (CX 2, 3; Tr. 44-48, 
130-35). 

8. On November 6, 1987, upon normal digital pressure over the bulbs of the 
heels and the posterior medial and lateral areas of the pastern, “Pride’s Night 
Prowler" attempted to withdraw his feet, tightened his abdominal muscles, and 
shook his head upward. (CX 2; Tr. 92). 

9. As Dr. Rushing palpated "Pride’s Night Prowler," the horse shuffled its 
weight, “attempted to withdraw his forefeet, camped under, and exhibited 
symptoms indicative of being ‘sored’." (CX 2; Tr. 92-3, 149). 

10. Dr. Rushing and Dr. Hester observed, as they watched the horse being 
led down the barn aisle by Respondent Gray, that the horse failed to lead freely 
on a loose rein, camped under while walking ("in stride") and while standing 
("on park"), and its posture was cramped and tucked. (CX 2, 3; Tr. 97, 143). 

11. More specifically, Dr. Hester indicated [(CX 2)]: 


On Friday, November 6, 1987, while observing DQP’s examine horses, 
I noticed a horse being examined by DQP Charles Thomas attempting to 
withdraw its foot from Mr. Thomas’ hand upon palpation of both 
forelegs pastern area. Upon Mr. Thomas completing his examination, 
I asked Mr. Billy Gray to move the horse aside for my examination. I 
palpated the left and right pastern area of the forelegs in the flexed and 
extended positions. The horse attempted to withdraw his foot from my 
hand, tightened its abdominal muscles and shook its head upward when 
I applied normal digital pressure over the bulbs of the heels and the 
posterior medial and lateral aspects of pastern appearing extremely 
sensitive in these described areas. The horse exhibited similar 
expressions of sensitivity in the pastern area of both right and left 
forelegs. 


I observed Dr. J. M. Rushing examine the horse and watched the horse 
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exhibit similar responses to palpations as I had personally seen when 
Mr. Thomas palpated the horse. The horse when being palpated shuffled 
his weight somewhat and attempted to withdraw his forefeet, camped 
under and exhibited symptoms indicative of being "sored." Dr. Rushing 
asked Mr. Gray to lead the horse down the barn aisle. The horse did not 
lead freely on a loose rein, camped under in stride and on park. 
Dr. Rushing and I conferred and were in total agreement that the horse 
met the criteria for being diagnosed as a "sore" horse as defined by the 
Horse Protection Act (HPA). Dr. Rushing then informed Mr. Gray that 
USDA was calling the horse "sore" as defined by the Horse Protection 
Act. 


12. Dr. Rushing indicated [(CX 3)]: 


On November 6, 1987, I performed a pre-show examination of Entry 138 
in Class 101, a three year old black stallion named Night Prowler, 
presented by Billy Gray, owned by Bob Kilgore and Phil Haven. I 
picked up the horse’s left foreleg and applied light digital palpation to the 
pastern area. The horse showed extreme sensitivity over the bulbs of the 
heel, both medial and lateral. Night Prowler would tense his abdominal 
muscles and move his foreleg when light digital palpation was applied. 
I then moved to the horse’s right foreleg and found extreme sensitivity 
over the bulbs of the heels, both medial and lateral. Night Prowler 
would tense his abdominal muscles and move his foreleg when light 
digital palpation was applied. 


Dr. O. W. Hester and I then observed the horse as he was led by 
Mr. Gray. The horse failed to lead fully [freely] and was cramped and 
tucked. 


Mr. Gray had been informed by DQP Charles Thomas that his horse was 
found to be bilaterally sore and was unable to be shown. 


13. As a consequence of the veterinarians’ examinations, and the medical 
findings resulting therefrom, Dr. Rushing and Dr. Hester determined that 
“Pride’s Night Prowler" was sore as defined by the Horse Protection Act. 

14. The horse was sored either by the use of a caustic agent or mechanical 
devices. (Tr. 104, 151; CX 7). 

15. The responses which indicated that the horse was in pain and which were 
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consistent with soring could not have been caused by illness, overstriding or 
accidental injuries. (Tr. 105-06, 151-52). The pain suffered by the horse could 
only have been caused by the abuse of its feet. There is “no other means of 
producing this pattern of inflammation or soreness other than soring." (Tr. 
152). 


Conclusions 


The Horse Protection Act was adopted to further two public purposes: the 
altruistic one of protecting the animals from an unnecessary and cruel practice 
and the economic one of eliminating unfair competition from pseudo-champions 
that could fatally damage the Tennessee walking horse industry. Thornton v. 
United States Dep’t of Agric., 715 F.2d 1508 (11th Cir. 1983). 

In enacting the Horse Protection Act, Congress found “that the soring of 
horses is cruel and inhumane" and that horses sored for the purpose of 
improving their gait compete unfairly with horses that are not sored. 15 U.S.C. 
§ 1822. 

In order to address these evils, Congress made it unlawful to (1) show or 
exhibit a horse which is sore; (2) enter for the purpose of showing or exhibiting 
a horse which is sore; or (3) allow the showing or entering of a sore horse. 15 
U.S.C. § 1824. 

The term "sore" describes a horse on which any substance or practice has 
been used which causes, or may reasonably be expected to cause, the horse 
“physical pain or distress, inflammation, or lameness when walking, trotting or 
otherwise moving." 15 U.S.C. § 1821(3). 

The Act provides for civil as well as criminal penalties. However, for a 
criminal penalty to be assessed, the violation must be "knowing" in nature, 1[5] 
U.S.C. § 1825(a). The civil penalties, which may be imposed in this 
administrative proceeding, include monetary sanctions of not more than 
$2,000.00 per violation and disqualification from horse shows for not less than 
one year for the first violation and not less than five years for any subsequent 
violation. The disqualification is from showing or exhibiting any horse, judging 
or managing any horse show, horse exhibition, or horse sale or auction 
(15 U.S.C. § 1825(c)). The Department’s sanction policy places appropriate 
weight upon the sanction recommendations of the administrative officials 
charged with enforcing the Act and examines the nature of the violations in 
relation to the remedial purposes of the statute (See In re S.S. Farms Linn 
County, Inc., 50 Agric. Dec. 476 (1991), [aff’d, 991 F.2d 803 (9th Cir. 1993) 
(Table) (text in WESTLAW) (not to be cited as precedent under 9th Circuit Rule 
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36-3)]; In re Jeff Palmer, 50 Agric. Dec. 1762, 1790-91 (1991); In re William 
Dwaine Elliott, 51 Agric. Dec. 334 (1992) [aff’d, 990 F.2d 140 (4th Cir. 
1993)]. 

The Act permits the Secretary to consider the following factors to determine 
the amount of a civil penalty (15 U.S.C. § 1825(b)(1)): 


[T]he nature, circumstances, extent, and gravity of the prohibited conduct 
and, with respect to the person found to have engaged in such conduct, 
the degree of culpability, any history of prior offenses, ability to pay, 
effect on ability to continue to do business, and such other matters as 
justice may require. 


In most cases, the maximum civil penalty--$2,000.00 per violation--has been 
warranted. Stamper, 42 Agric. Dec. at 62; Elliott, supra. 

The evidence of record in this case supports the conclusions: 

A. Respondent Billy Gray violated section 5(2)(B) of the Horse Protection 
Act (15 U.S.C. § 1824(2)(B) (1988)) on November 6, 1987, by entering the 
horse "Pride’s Night Prowler" while “sore,” for the purpose of showing or 
exhibiting. 

B. The violation warrants the sanctions authorized by section 6(b) and (c) 
of the Act (15 U.S.C. § 1825(b), (c) (1988)) and contained in the Order below. 

Briefly summarized, the Respondent’s contentions include those that the 
Department has not discharged its burden of coming forward with at least a 
prima facie case establishing a violation of the Act and that until that is done the 
Respondent has neither a burden nor even any reason to adduce evidence, which 
Respondent has declined to do. 

It is well established that in this adjudicatory proceeding under the Horse 
Protection Act, the Complainant must establish, by a preponderance of the 
evidence, that the Respondent Gray: (1) entered "Pride’s Night Prowler" for 
the purpose of showing or exhibiting; and (2) at the time of entry, the horse was 
sore. 15 U.S.C. § 1824(2)(B) (1988). Additionally, evidence may be admitted 
to determine the appropriate level of civil penalty. Such evidence may include 
the nature, circumstances, extent and gravity of the prohibited conduct and, with 
respect to the person found to have engaged in such conduct, the degree of 
culpability, any history of prior offenses, ability to pay, effect on ability to 
continue to do business, and such other matters as justice may require. See, 15 
U.S.C. § 1825(b)(1) (1988). 

The Respondent describes the Complainant’s case as that of offering "only 
minimal hearsay evidence which, at the very most, suggested that the 
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Respondent may have violated the Horse Protection Act. None of that evidence 
could even have been considered had the Federal Rules of Evidence and 
Procedure been strictly enforced" [(Respondent’s Brief at 1).] 

The Respondent argues that the allegations of the Complaint are deficient if 
the Judicial Officer’s definition of entry "as a process," as set forth in the Elliott 
case, supra, is applicable. Respondent’s alternate position is that the entire 
process spanned a period of time before November 6, 1987. It is also contended 
by Respondent that it would be unlawful and inequitable to apply the Elliort 
Decision (1992) to a 1987 process. 

Respondent, without substantiation or foundation, asserts that at the time the 
Complaint was filed against him, the Department did not consider entry to be 
a process. The decision of the Judicial Officer in the Elliott case, supra, states 
explicitly to the contrary. The Judicial Officer noted that entry is a process 
which includes a variety of actions such as the paying of the entry fee, the 
preparation of the horse for exhibition, and the pre-show presentation of the 
horse for inspection to the Designated Qualified Person ("DQP") and to the 
Department’s representatives. He further noted that the position finds support 
in the regulations promulgated by the Department as well as in the cases decided 
under the Act. The Horse Protection Act regulations, 9 C.F.R. Part II, were 
promulgated in substantially their current form in 1979. Consequently, it is 
evident that the Department considered entry to be a process which includes the 
period of pre-show inspection for at least thirteen years. By alleging that 
Respondent entered “Pride’s Night Prowler” on November 6, 1987, the 
Department was asserting that that date was among those days during which 
"Pride’s Night Prowler" was in the status of being entered. The Judicial 
Officer’s discussion of In re Holt, 49 Agric. Dec. 853 (1990), in Elliott, directly 
discusses and disagrees with Respondent’s arguments, 51 Agric. Dec. at 345: 


The issue in Holt was whether a horse was sore on May 24, 1986, and 
therefore in violation of 15 U.S.C. § 1824(2)(B), which prohibits 
entering a horse while sore for the purpose of showing or exhibiting the 
horse at a horse show. It is important to note that May 24 was the show 
date, and consequently, the day of the pre-show inspection during which 
the horse was examined. Thus, even the framing of the issue takes into 
account that entering a horse under the Act includes the pre-show 
inspection. 


Respondent’s suggestion that Complainant should have drafted its allegation 
so as to include the entire time span of the entry process (Respondent’s Brief at 





1056 HORSE PROTECTION ACT 


4-5) is not well taken. The Judicial Officer noted in Elliott, supra, 51 Agric. 
Dec. at 348, “Even if the Department were prepared to handle such a task, there 
is no practical way that APHIS could know when someone was going to send 
in the entry form, and consequently, the horses would hardly ever be examined 
‘when entered.’" Complainant had no idea or way to ascertain when 
Respondent filed the entry application for the 31st Southern Championship 
Charity Horse Show. It is sufficient for pleading purposes that entry included 
the date specified in the Complaint. 

Complainant is not required, as a matter of law, to specify every date during 
the entry process during which it alleges a violation occurred to properly plead 
such violation. 

It is generally recognized that: 


Under the Administrative Procedure Act § 5(b), 5 U.S.C. § 554(b), 
persons entitled to notice of an administrative hearing must be informed 
of "the matters of fact and law asserted." However, the purpose of the 
Act is satisfied, and there is no due-process violation, if the party 
proceeded against “understood the issue" and “was afforded full 
opportunity" to justify its conduct. 


Golden Grain Macaroni Company v. Federal Trade Commission, 472 F.2d 882, 
885 (9th Cir. 1972), quoted in In re Livolsi, 39 Agric. Dec. 1396, 1403 (1980). 
As stated in L. G. Balfour Company v. Federal Trade Commission, 442 F.2d | 
[, 19] (7th Cir. 1971): 


There is no requirement that a complaint in an administrative 
proceeding enumerate precisely every event to which a hearing examiner 
may finally attach significance. The purpose of the administrative 
complaint is to give the responding party notice of the charges against 
him. See 1 Davis—on Administrative Law Treatise §§ 8.04-8.05 and 
cases cited therein. The complaint is adequate if “the one proceeded 
against be reasonably apprised of the issues in controversy, and any such 
notice is adequate in the absence of a showing that a party was misled." 
Cella v. United States, 208 F.2d 783, 789 (7th Cir. 1953), cert. denied 
347 U.S. 1016, 74 S.Ct. 864, 98 L.Ed. 1138 (1954); Swift & Company. 
v. United States, 393 F.2d 247, 252 (7th Cir. 1968). 


It cannot realistically be asserted that the allegations of the Complaint did not 
reasonably apprise the Respondent of the issues in controversy. Nowhere in the 
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record does it indicate that the Respondent was misled with respect to the exact 
nature of the allegations with which he was confronted. Therefore, Complainant 
properly pled that Respondent entered the horse on the date alleged. Respondent 
could have proved otherwise. It did not. 

Proof of entry, as noted in Complainant’s Brief at 6-9, is established by 
Respondent’s statements recorded by APHIS investigator Lon Sutton on CX 7. 
In addition, Dr. Rushing stated that Respondent presented the horse for 
inspection--such presentation being part of the entry process. Dr. Rushing also 
requested the name of the person entering the horse (CX 1, box 10) from the 
person presenting the horse (the Respondent) and wrote down the response-- 
"Billy Gray." (Tr. 135-43). Consequently the record contains reliable, 
probative and substantial evidence that Respondent entered the horse. 
Respondent asserts (Respondent’s Brief at 20) that his two answers denying 
entry somehow constitute evidence that he did not enter the horse. An answer’s 
denial of an allegation puts Complainant to its proof, but constitutes no evidence 
that Respondent did not enter the horse. Under the Administrative Procedure 
Act, that can only be done through the receipt of oral or documentary evidence, 
neither of which Respondent chose to provide in this proceeding. 

The weight of the evidence shows that Respondent entered the horse for 
showing and exhibiting on November 6, 1987, as the term "entered" has been 
interpreted and applied by the Judicial Officer. 

Respondent asserts that Complainant failed to establish the necessary element 
of "Pride’s Night Prowler’s" soreness on November 6, 1987, with sufficiently 
reliable and probative evidence to have established a prima facie case. 
Respondent’s initial attack is on the qualifications and expertise of Drs. Hester 
and Rushing, the APHIS veterinarians who examined the horse. The testimonies 
of both veterinarians were admitted as experts for the purposes of explaining 
procedures in the examination of horses for soreness under the Horse Protection 
Act, at the oral hearing by the Administrative Law Judge. (Tr. 33, 129). 
Under the federal cases, “the trial judge has broad discretion in the matter of the 
admission or exclusion of expert evidence, and his action is to be sustained 
unless manifestly erroneous." Salem v. United States Lines Co., 370 U.S. 31 
[, 31] (1962). A judge’s decision either to allow or to exclude expert testimony 
will not be deemed to be erroneous where the judge’s inquiry was complete and 
explored all relevant areas of the expert’s background. United States v. Lopez, 
543 F.2d 1156 (Sth Cir. 1976), cert. denied, 429 U.S. 1111 (1977). At the oral 
hearing, both veterinarians described their education, training, background and 
experience in direct examination and on voir dire. The examinations thoroughly 
covered the bases upon which their expert testimony was based. Moreover, 
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their testimony was helpful to the trier of fact. 
The standard for the admission of expert testimony is guided by Rule 702 of 
the Federal Rules of Evidence, which states: 


If scientific, technical, or other specialized knowledge will assist the 
trier of fact to understand the evidence or to determine a fact in issue, a 
witness qualified as an expert by knowledge, skill, experience, training, 
or education, may testify thereto in the form of an opinion or otherwise. 
(Emphasis added). 


The Respondent contends, inter alia, that neither of the APHIS veterinarians 
was properly qualified as an expert witness nor did either have any independent 
recollection of the events which served as the basis of the Department’s 
Complaint. However, upon consideration of the entire testimony of these 
veterinarians it appears amply clear that they were qualified to give testimony 
as to their findings leading to their conclusions that the horse was sore on 
November 6, 1987, and that they both had sufficient experience to ascertain if 
the horse was sore. 

Formal education certainly suffices to qualify a witness as an expert. United 
States v. Ruffin, 575 F.2d 346, 356-57 (2d Cir. 1978). A witness holding a 
graduate degree ordinarily qualifies as an expert in his field, even in absence of 
any experience. Students of Cal. School for the Blind v. Honig, 736 F.2d 538, 
549 (9th Cir. 1984). Dr. Hester and Dr. Rushing both possess Doctorates in 
Veterinary Medicine. (Tr. 20, 113). Both have owned horses since they were 
twelve years old. Jd. Dr. Hester has participated in Horse Protection Act 
training sessions both as a student and on the faculty. (Tr. 21). A significant 
portion of his professional duties involved Horse Protection Act enforcement. 
(Tr. 27). Dr. Rushing testified to similar qualifications, and stated that he had 
examined thousands of horses in connection with his agency responsibilities. 
(Tr. 115). 

In addition, Respondent argues that the examining APHIS veterinarians 
expressed opinions not supported by specific data. 

The opinions of the veterinarians that "Pride’s Night Prowler" was sore were 
supported by specific factual data, recorded contemporaneously with that 
determination on an admissible and probative document. Respondent’s Brief at 
9-11 restates his reliance on Wills v. Secretary of Health and Human Services, 
686 F. Supp. 171 (W.D. Mich. 1987), for the argument that conclusory 
opinions are discountable by an Administrative Law Judge. However, 
Drs. Hester and Rushing based their opinions on a thorough examination of the 
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horse for signs of soreness and an accumulation of medical data. The indicia 
of pain exhibited upon palpation of "Pride’s Night Prowler" included: 
(1) attempts to withdraw feet; (2) tightening of abdominal muscles; (3) shaking 
of head upward; (4) shuffling weight; and (5) camping under. Upon further 
examination the veterinarians also observed that the horse (6) was reluctant to 
move forward (failed to lead freely on a rein); (7) camped under in stride and 
on park; and (8) exhibited a cramped and tucked posture. These specific 
conditions led the veterinarians to form an opinion on the cause of the 
conditions: 


Q. Doctor, based on your professional education, and training, and 
your experience in examining walking horses, do you have an opinion of 
what caused the pain responses, which you observed? 


A. In my professional opinion, a horse that was sore would have had 
some abuse, perhaps resulting from the application of changing the 
chains, or action devices in conjunction with chemicals or substances 
applied to the front legs of the horse. (Tr. 151). (See also, Tr. 102-07). 


In light of the detailed and specific observations which form the basis of the 
opinions, it is clear that Wills is wholly inapposite to the situation in this 
proceeding. The medical facts reflected on Complainant’s affidavits form a firm 
and reliable foundation for the veterinarians’ opinions that the soreness of 
"Pride’s Night Prowler" was caused by a practice such as the application of 
chains or action devices, and/or the use of chemicals. 

Not only would Respondent regard the testimony of Dr. Hester and 
Dr. Rushing as “meaningless,” but Respondent would regard the Department’s 
Documentary Evidence as not credible and inadmissible. 

The Department relied upon and introduced five Exhibits: 


Department’s Exhibit No. 1, Form 19-7, Summary of Alleged 
Violation[s]; (The Department’s Form 19-7, Summary of Alleged 
Violation[s], which is used to document alleged violations under the 
Horse Protection Act, introduced into evidence by the Department as its 
Exhibit No. 1, includes a horse’s respiration, perspiration, and pulse rate 
as criteria. Item 32 asks for the horse’s perspiration, and Item 36(1) 
asks for the horse’s digital pulse rate. It is pointed out by Respondent 
that the Summary of Alleged Violation[s] is 2 form promulgated by the 
U.S. Department of Agriculture, Animal Plant Health Inspection Service, 
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to be used by its VMO’s. And that, if a horse’s respiration, perspiration, 
and pulse rate were not elements of a thorough exam, those categories 
would not have been included on the form.) 


Department’s Exhibit 2, Dr. Hester’s typed Affidavit; 
Department’s Exhibit 2(a), Dr. Hester’s handwritten Affidavit; 
Department’s Exhibit 3, Dr. Rushing’s typed Affidavit; and 
Department’s Exhibit 3(a), Dr. Rushing’s handwritten Affidavit. 


Each of these Exhibits was introduced over the Respondent’s hearsay objection. 
It is argued by Respondent that had the Federal Rules of Evidence been strictly 
enforced at the hearing, none of the Department’s Exhibits would have been 
admitted. 

Respondent objects to Complainant’s Exhibits on the grounds that they are 
hearsay and would be inadmissible under the Federal Rules of Evidence. It 
bears repeating that according to the Judicial Officer, the Federal Rules of 
Evidence are inapplicable to the present proceeding. Admissibility of evidence 
is governed by the standards set forth in the Administrative Procedure Act, 
which directs the agency to receive "[aJny oral or documentary evidence," 5 
U.S.C. § 556(d), except that which is “irrelevant, immaterial, or unduly 
repetitious." Id. To that list of excludable evidence, the Complainant has added 
“or which is not of the sort upon which responsible persons are accustomed to 
rely." 7 C.F.R. § 1.141(g)(1)(iv). Complainant’s Exhibits meet all four of 
these tests because they are directly relevant and material to the elements of the 
alleged violation, they are corroborating without being unduly repetitious, and, 
as contemporaneously executed recorded recollections of their activities, 
observations, and impressions during the examination of a horse for soreness, 
they are manifestly reliable documents upon which responsible persons 
(including the Administrative Law Judges and the Judicial Officer) are 
accustomed to rely. The Judicial Officer has held, Jn re Rowland, 40 Agric. 
Dec. 1934, 1942 (1981), “Moreover, complainant’s witnesses made their 
affidavits while the events recorded were fresh in their minds, and such evidence 
is ‘reliable, probative, and substantial,’ as required by the Administrative 
Procedure Act (5 U.S.C. § 556(d))." Responsible hearsay is admissible in the 
Department’s administrative proceedings. In re Thornton, 38 Agric. Dec. 1425, 
1435 (1979). 
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Even if the Federal Rules of Evidence applied to this proceeding, 
Complainant’s Exhibits would be admissible under the following hearsay 
exceptions contained in Rule 803: 


(5) Recorded Recollection. — A memorandum or record concerning 
a matter about which a witness once had knowledge but now has 
insufficient recollection to enable him to testify fully and accurately, 
shown to have been made or adopted by the witness when the matter was 
fresh in his memory and to reflect that knowledge correctly. 


(6) Records of regularly conducted activity. — A memorandum, 
report, record, or data compilation, in any form, of acts, events, 
conditions, opinions or diagnoses, made at or near the time by, or from 
information transmitted by, a person with knowledge, if kept in the 
course of a regularly conducted business activity, and if it was the 
regular practice of that business activity to make the memorandum, 
report, record, or data compilation, all as shown by the testimony of the 
custodian or other qualified witness, unless the source of information or 
the method or circumstances of preparation indicate lack of 
trustworthiness. The term “business" as used in this paragraph includes 
business, institution, association, profession, occupation, and calling of 
every kind, whether or not conducted for profit. 


(8) Public records and reports. — Records, reports, statements, or 
data compilations, in any form, of public offices or agencies, setting 
forth (A) the activities of the office or agency, or (B) matters observed 
pursuant to duty imposed by law as to which matters there was a duty to 
report, excluding, however, in criminal cases matters observed by police 
officers and other law enforcement personnel, or (C) in civil actions and 
proceedings and against the Government in criminal cases, factual 
findings resulting from an investigation made pursuant to authority 
granted by law, unless the sources of information or other circumstances 
indicate lack of trustworthiness. 


Complainant’s Exhibits would be admissible under any of these exceptions. 
The exceptions to the hearsay rule in Rule 803 of the Federal Rules of Evidence 
proceed on the theory that under appropriate circumstances a hearsay statement 
may possess circumstantial guarantees of trustworthiness sufficient to justify 
nonproduction of the declarant in person at the trial even though he may be 
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available. Such is inarguably the case here. The APHIS veterinarians and 
investigator have no vested interest in the outcome of this proceeding. They 
merely recorded, contemporaneously and impartially, the observations and 
conclusions of the activities they conducted in the performance of their duties 
to enforce the Act. The Judicial Officer has noted, with respect to an affidavit 
by Dr. Hester (Thornton, supra, 38 Agric. Dec. at 1435): 


Such affidavits are regularly made as to all of the horses that are 
“written-up" and are kept in the ordinary course of the Government’s 
business. There is no exclusionary rule applicable to our proceedings 
which prevents their receipt as evidence, and they have been regularly 
received in Horse Protection Act cases. Similarly, the affidavits by 
Dr. Kendall, Dr. Wood and Dr. Thompson should have been received as 
evidence. The affidavits were not unduly repetitious merely because the 
witnesses testified as to the same matters set forth therein. In fact, I 
would attach more weight to the affidavits prepared within a few days of 
the event than to the testimony given 17 months later. 


In light of the inherent trustworthiness of the Complainant’s Exhibits, the 
hearsay rule affords no grounds for their [exclusion]. Of particular relevance 
is the remand of the Judicial Officer to an Administrative Law Judge in In re 
Cecil Jordan, Sheryl Crawford, and Ronald R. Smith, [51 Agric. Dec. 1229, 
1229-30 (1992)]. Pertinent parts of that Remand are: 


After a hearing, [the ALJ] filed an Initial Decision and Order on 
January 30, 1992, in which he found that the Complainant had failed to 
prove any and all allegations of the Complaint by a preponderance of the 
evidence. The ALJ dismissed the Complaint. 


Complainant appealed on May 12, 1992, to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases 
subject to 5 U.S.C. §§ 556 and 557 has been delegated. 


For the reasons set forth below, the Initial Decision and Order is 
vacated, and the case is remanded to * * *., 


The ALJ did not regard Complainant’s documentary evidence (the 
USDA veterinarians’ examination report (VS Form 19-7) and the two 
veterinarians’ affidavits) as probative because the ALJ concluded that the 
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two “Government veterinarians had no present recollection of their 
examination of the horse at the time of their testimony at hearing, and so, 
CX 1, CX 2, CX 3, constitute hearsay." (Initial Decision at 9). He 
further concluded that the recorded recollections fail to provide the 
needed indicia of trustworthiness (Initial Decision at 10-15). 


But, past recollection recorded is considered reliable, probative and 
substantial evidence, and fulfills requirements of the Administrative 
Procedure Act (5 U.S.C. § 556(d)), if the affidavits were made while the 


events recorded were fresh in the witnesses’ minds, as stated in Jn re 
Rowland, 40 Agric. Dec. 1934, 1942 (1981), aff'd, 713 F.2d 179 (6th 
Cir. 1983): 





Respondents complain that complainant’s evidence should be 
disregarded because it is “based upon past recollection recorded 
and not independent memory" (Appeal 1). However, respondents 
did not object to the admission of such evidence and, therefore, 
they are not in a position to complain now. Moreover, 
complainant’s witnesses made their affidavits while the events 
recorded were fresh in their minds, and such evidence is "reliable, 
probative, and substantial," as required by the Administrative 
Procedure Act (5 U.S.C. § 556(d)). 


In the present case, Respondents did not object to the admission of 
CX 1, the form filled out by the two veterinarians stating their conclusion 
that the horse was sore. Moreover, the record shows conclusively that 
CX 1 and CX 2 were filled out while the events were fresh in the minds 
of the veterinarians, and CX 3 was filled out only 2 weeks after the 
examination, based on notes made while the events were fresh in the 
mind of the veterinarian. Hence the ALJ erred in failing to regard CX 
1, CX 2, and CX 3 as reliable and probative. (Emphasis added). 


The precedents of the Judicial Officer are required to be followed. 

The evidence is persuasive that Respondent Billy Gray entered "Pride’s Night 
Prowler" on November 6, 1987, at the 31st Southern Championship Charity 
Horse Show while the horse was sore and for the purpose of showing or 
exhibiting. Entry, as recently established by the Judicial Officer in Elliott, 
supra, is a process with several components, any one of which may subject 
trainers to the obligations of the Act. 
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On November 6, 1987, “Pride’s Night Prowler’s" forelegs were sensitive to 
palpation. Respondent concedes that the horse’s forelimbs were sensitive to 
palpation on November 6, 1987, and that he utilized ten-ounce chains to train 
the horse. The DQP’s findings and the findings of both veterinarians are 
consistent with the Respondent’s concessions. Any bilateral sensitivity to light 
digital palpation is abnormal and is presumed to indicate that the horse is sore. 
The sore condition of the horse was detected at the earliest opportunity: when 
Respondent Gray presented "Pride’s Night Prowler" for the required pre-show 
inspection--a necessary step in the entry process. While pre-show examinations 
performed by DQPs are less probative than examinations performed by 
veterinarians, in this case, the DQP’s findings were consistent with the 
veterinarians’ findings. The DQP found bilateral sensitivity upon palpation and 
disqualified "Pride’s Night Prowler" from showing. Two experienced USDA 
veterinarians then found that, upon palpation of the pastern areas on both 
forelegs, "Pride’s Night Prowler" attempted to withdraw his feet, tightened his 
abdominal muscles and shook his head upward. All these responses are 
consistent with extreme sensitivity or pain. Upon light digital palpation, 
"Pride’s Night Prowler" also shuffled his weight and camped under. This 
evidence amply supports a medical finding of soreness. In addition, the 
previously mentioned manifestations would be enough evidence to convince 
veterinarians that the horse’s forelimbs were “abnormally sensitive" and elicit 
the presumption of soreness contained in section 6(d)(5) of the Act. 
Nevertheless, the veterinarians continued their examination. As “Pride’s Night 
Prowler" was led down the barn aisle by Mr. Gray, the horse failed to lead 
freely on a loose rein, camped under in stride and on park, and was cramped 
and tucked; all of which are indicative of “soring." Therefore, Dr. Hester and 
Dr. Rushing found the forelegs of the horse to be extremely sensitive to 
palpation and concluded on the basis of these observations and the remainder of 
their thorough examination that in their professional opinion, "Pride’s Night 
Prowler" was “sore” as defined by the Horse Protection Act on November 6, 
1987. No layperson nor expert testified to the contrary as to either element of 
the violation. The professional opinions of the USDA veterinarians are 
sufficient to support a finding that a horse is sore when based upon physical 
examinations. In re Holcomb, 35 Agric. Dec. 1165, 1167 (1976), noted in In 
re Larry E. Edwards, 49 Agric. Dec. 188, 205 (1990) [, aff'd per curiam, 946 
F.2d 1549 (11th Cir. 1991) (unpublished), cert. denied, 112 S.Ct. 1475 (1992)]. 

Respondent’s objections appear to originate from his misunderstanding of the 
entry process and his misunderstanding or disdain for the presumption of 
soreness in section 6(d)(5) of the Act. Abnormal sensitivity in the forelimbs 
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elicits a rebuttable presumption that the horse has been sored. Jn re Landrum, 
40 Agric. Dec. 922 (1981). The Court in Landrum found that this rebuttable 
presumption was constitutional and afforded due process to alleged violators of 
the Act. Even without the presumption, the Complainant established a prima 
facie case that Gray violated the Act. The burden of production shifted to the 
Respondent, and the Respondent failed to introduce evidence to rebut the 
Complainant’s evidence proving soreness, the presumption, or Complainant’s 
evidence proving that Respondent Gray entered "Pride’s Night Prowler." 

The Complainant recommends a maximum fine of $2,000.00 and a five-year 
disqualification period as to Respondent for the serious violation in this case. 
(Tr. 8-10). The Judicial Officer’s adherence to a policy whereby comparable 
sanctions are imposed for comparable violations compels the imposition of a 
civil penalty and a disqualification period. In re Rowland, 40 Agric. Dec. 1934 
(1981), aff'd, 713 F.2d 179 (6th Cir 1983); In re Blades, 40 Agric. Dec. 1725 
(1981), rev’d on other grounds, 683 F.2d 280 (8th Cir. 1982). 

In determining the sanction, the nature, circumstances, extent and gravity of 
the prohibited conduct must be examined. 

The Act mandates that the Secretary shall take into account all factors 
relevant to such determination including the following factors before determining 
the amount of a civil penalty: 


[T]he nature, circumstances, extent, and gravity of the prohibited conduct 
and, with respect to the person found to have engaged in such conduct, 
the degree of culpability, any history of prior offenses, ability to pay, 
effect on ability to continue to do business, and such other matters as 
justice may require. 15 U.S.C. § 1825(b)(1) (1988). 


In most cases, the maximum civil penalty--$2,000.00 per violation 
(previously $1,000.00)--has been warranted. In re Stamper, 42 Agric. Dec. 20, 
62 (1983) [, aff'd, 722 F.2d 1483 (9th Cir. 1984), reprinted in 51 Agric. Dec. 
302 (1992)]. The violation in this case is extremely grave since this is exactly 
the type of inhumane and anticompetitive conduct that Congress intended to 
eliminate when they implemented the Act. 1976 U.S. Code Cong. Ad. News 
at 1704-1714. 

Under the Act, Respondents may also be disqualified from significant 
industry participation for a minimum period of one year for a first violation and 
five years for a subsequent violation. Complainant requests a five-year 
disqualification. According to Departmental policy, sanctions in each case will 
be determined by examining the nature of the violation in relation to the 
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remedial purposes of the regulatory statute, along with all relevant 
circumstances, giving appropriate weight to the administrative recommendations. 
In re S.S. Farms Linn County, Inc., 50 Agric. Dec. 476, 497 (1991) [, aff'd, 
991 F.2d 803 (9th Cir. 1993) (Table) (text in WESTLAW) (not to be cited as 
precedent under 9th Circuit Rule 36-3)]. 

As the Judicial Officer has explained, the disqualification period for first 
offenders is normally one year. In re Edwards, 49 Agric. Dec. 188, 206 
(1990), [aff'd per curiam, 946 F.2d 1549 (11th Cir. 1991) (unpublished), cert. 
denied, 112 S.Ct. 1475 (1992)]. In the only exception to this standard, the 
Judicial Officer affirmed two-year disqualifications for first offenders who were 
being sanctioned for committing two violations. Jn re Edwards, 49 Agric. Dec. 
at 206. 

In all other cases litigated during the last ten years, disqualification orders 
for first violations of the Act were limited to one year. In re Lloyd R. Smith, 
51 Agric. Dec. 327 (1992); In re Harvey L. King [, Jr.], 50 Agric. Dec. 1592 
(1991); In re Charles Broaddus, 50 Agric. Dec. 1599 (1991); In re Farley, 49 
Agric. Dec. 878 (1990) . . .; In re Grizzell, 49 Agric. Dec. 875 (1990); In re 
Holt, 49 Agric. Dec. 853 (1990); In re McConnell, 44 Agric. Dec. 712 (1985), 
vacated in part, Nos. 85-3259, 85-3267, 85-3276 (6th Cir. 1985); In re E. 
Digby Palmer, 44 Agric. Dec. 248 (1985); In re Richard L. Thornton, 41 Agric. 
Dec. 870 (1982), aff'd, 715 F.2d 1508 (11th Cir. 1983), final order, 42 Agric. 
Dec. 1386 (1983); In re Eldon Stamper, 42 Agric. Dec. 20 (1983), aff'd, 722 
F.2d 1483 (9th Cir. 1984); In re Joe Fleming, 41 Agric. Dec. 38 (1982), aff'd, 
713 F.2d 179 (6th Cir. 1983); In re Albert Lee Rowland, 40 Agric. Dec. 1934 
(1981), aff'd, 713 F.2d 179 (6th Cir. 1983); In re Thomas Burton, Jr. (decision 
as to LeRoy Franks), 40 Agric. Dec. 1738 (1981), rev’d on other grounds, 683 
F.2d 280 (8th Cir. 1982); In re Preach Fleming, 40 Agric. Dec. 1521 (1981), 
aff'd, 713 F.2d 179 (6th Cir. 1983). 

Although official notice was taken of a previous violation of the Act, 
Respondent asserts that he has never been found to be in violation of the Act, 
as to soring a horse. However, the Act states (15 U.S.C. § 1825(c) (1988)): 


In addition to any fine, imprisonment, or civil penalty authorized 
under this section, any person who was convicted under subsection (a) 
of this section or who paid a civil penalty assessed under subsection (b) 
of this section or is subject to a final order under such subsection 
assessing a civil penalty for any violation of any provision of this chapter 
or any regulation issued under this chapter may be disqualified by order 
of the Secretary . . . for a period of . . . not less than five years for any 
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subsequent violation. (Emphasis supplied). 


The administrative case, of which official notice was taken, is that of In re 
Steve Beech and Billy Gray, 37 Agric. Dec. 869 [, 873] (1978) wherein Billy 
Gray was found to be the trainer of a horse exhibited in 1974 and the only 
violation found was, "that the black greasy substance applied to the forefeet of 
[the horse] was in violation of the regulations." Billy Gray was assessed a civil 
penalty of $1,000.00. 

Complainant recommends a five-year period of suspension because 
Respondent entered a horse while it was sore, because, allegedly, Respondent 
is a repeat violator of the Act, because Congress authorized a minimum five- 
year suspension for repeat violators, and because the Act was passed to end 
soring. 


It is true, as the Department argues in its Brief, that Respondent Gray is very 
prominent in the Walking Horse Industry. He does train over seventy (70) 
horses at one time. He has ridden chains--and also acknowledges that the feet 
of "Pride’s Night Prowler" were sensitive to palpation on November 6, 1987. 
(CX 7). Although the Complainant did not need to rely on the presumption of 
soreness in this case, at the very least, an experienced trainer should know that 
a finding of bilateral and abnormal sensitivity in the forelegs or hind legs raises 


the rebuttable presumption of soreness under section 6(d)(5) of the Act. 
Therefore, the Respondent falls within the area of culpability. 

Evidence on the record demonstrates that it is within the Respondent’s ability 
to pay a civil penalty of $2,000.00. Respondent is self-employed and trains 
numerous horses. (CX 1, 7; Tr. 210, 236). Respondent Gray introduced no 
evidence that he would be unable to pay a civil penalty of $2,000.00. 
Respondent’s contention that no civil penalty may be assessed against him in the 
absence of proof of his ability to pay is without merit in view of the Judicial 
Officer’s ruling that ownership of valuable Tennessee Walking Horses 
demonstrates the ability to pay a fine and continue in business. Jn re Stamper, 
supra. However, these factors need not be considered by the Secretary in the 
imposition of a disqualification. 

Although the imposition of a period of [dis]qualification is discretionary, a 
disqualification period has been recommended by APHIS, and the Judicial 
Officer has held that disqualification is an appropriate sanction in almost every 
Horse Protection Act case. In Rowland, supra, 40 Agric. Dec. at 195[1-52], 
the Judicial Officer noted: 
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Congress has provided the Department with the “tools” needed to 
eliminate the practice of soring Tennessee Walking Horses. But they 
must be used, to be effective. In order to achieve the Congressional 
purpose of the Act, it would seem necessary to impose at least the 
minimum disqualification provisions of the 1976 amendments on every 
horse owner (and trainer) who allows one of his horses to be exhibited 
while sore.['° 


There is a remote possibility that the circumstances in some 
particular case, not presently envisaged, might justify a departure from 
that policy. Since it is clear under the 1976 amendments that intent and 
knowledge are not elements of a violation,] I can envisage no 
circumstance presently warranting an exception from this policy. 


All motion[s], requests, and otherwise, of the parties have been considered 
and to the extent not ruled upon nor adopted, they are denied. Based upon the 
entire record, the following Order is warranted. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent lists nine arguments, with supporting brief, seeking reversal of 
the Initial Decision, and dismissal of the Complaint, or, alternatively, that the 
matter be remanded for rehearing (Respondent’s Appeal Brief at 2-3), as 
follows: 

1. The Administrative Law Judge erred by retroactively applying new law 
to the present case and by not resuming the administrative hearing. 

2. The Administrative Law Judge erred in finding that the Department’s 
Complaint against the Respondent was not misleading. 

3. The Administrative Law Judge’s Decision is not based on reliable 
evidence. 

4. The Administrative Law Judge erred by arbitrarily and incorrectly 
applying the Federal Rules of Evidence and its exceptions. 

5. The Administrative Law Judge erred by relying on evidence which was 
not of the sort upon which responsible persons are accustomed to rely. 

6. The Department failed to prove that “Pride’s Night Prowler" was "sore" 
as that term is defined in the Horse Protection Act. 

7. The Department’s witnesses were not qualified as experts. 
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8. The testimony of the Department’s VMO’s was conclusory, and should 
have been excluded. 

9. The Administrative Law Judge misstates the presumption of “sore" as 
found in the Horse Protection Act. 

Respondent argues on appeal that Complainant failed to meet its burden of 
proof that Respondent’s horse was sore. However, I find that there is much 
more than a preponderance of the evidence that Respondent violated the Act, as 
alleged in the Complaint, which is all that is required.? See generally Fleming 
v. USDA, 713 F.2d 179 (6th Cir. 1983). 

Specifically, Respondent argues in "Respondent’s Brief in Support of Petition 
for Appeal and Rehearing,” pages 20-25 (Feb. 16, 1993), that the Department 
failed to prove "Pride’s Night Prowler" was sore, in that: the Department’s two 
veterinarians are not experts; the VMO’s had no independent recollection of 
examining the horse; and the doctors’ opinions were conclusory in nature. 
Moreover, Respondent argues that USDA did not even make out a prima facie 
case, because it did not allege and prove the specific cause of the pain in the 
horse. Finally, on soreness, the Respondent argues that the ALJ’s misstatement 
of the statutory language supporting a presumption of soreness is reversible error 
(see 15 U.S.C. § 1825(d)(5)). I find that Respondent’s arguments on the issue 
of soreness lack merit and are all rejected, for the following reasons. 

The evidence that "Pride’s Night Prowler" was sore relates in part on the 
observations by two USDA veterinarians and the Show’s Designated Qualified 
Person of the reaction of "Pride’s Night Prowler" to their palpation of the 
horse’s front pasterns. Frequently, the evidence relates solely to observations 
based on palpation. As stated in Jn re Edwards, 49 Agric. Dec. 919, 919 
(1990) (Order Denying Petition for Reconsideration of Jn re Edwards, 49 Agric. 
Dec. 188 (1990), aff'd per curiam, 946 F.2d 1549 (11th Cir. 1991) 
(unpublished), cert. denied, 112 S.Ct. 1475 (1992)), "[iJn many prior cases, the 
only evidence that a horse was sore was the professional opinion of the 
Department’s veterinarians, based upon their palpation of the horse’s pasterns." 
In the original decision in Edwards, in affirming the finding of the ALJ that the 
horses involved in the case were sore, based solely on evidence of the horses’ 
reaction to palpation, the Judicial Officer stated (49 Agric. Dec. at 204-06): 


2See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 
179 (6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), 
aff'd, No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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Respondents contend, in particular, that no thermovision was used 
here, but thermovision has not been used by the Department at a horse 
show since about 1981 (Tr. 485-86). Ample precedent exists for finding 
that a horse was sored, based on the horse’s reaction to palpation by the 
Department’s veterinarians, without any thermovision evidence. See, 
e.g., In re Purvis, 38 Agric. Dec. 1271, 1274-79 (1979); In re Whaley, 
35 Agric. Dec. 1519, 1523 (1976). As stated in Purvis, supra, 38 
Agric. Dec. at 1273-74: 

Both veterinarians determined that the horse was sored primarily 
because mild or light palpation of the pastern area of each front 
foot revealed a sensitive spot about the size of a dime on the 
medial surface of the bulb of the heel on the rear portion of each 
front foot. The sensitive spots were almost identically located on 
each foot, and were in the exact spot where the collar worn on the 
feet during the Show would "bang" as the feet moved up and 
down. 


In In re Whaley, supra, 35 Agric. Dec. at 1523, it is stated: 
Respondent Groover testified that the horse was not sored. In 


addition, the respondents argued that complainant did not use a 
swab test, photographs or thermographs. . . .° 


As held in In re A.S. Holcomb, HPA Doc. No. 18, 35 Agr 
Dec [1165, 1167] (decided July 26, 1976), the professional 
opinion of a Department veterinarian based on his physical 
examination of a horse is sufficient to support a finding that a 
horse was sored. 


In In re Gray, 41 Agric. Dec. 253, 254-55 (1982), it is stated: 


Experience in many Horse Protection Act cases over the years 
demonstrates that many horses which have been sored show 
evidence of pain only on the anterior portion of the legs or only 
on the posterior portion of the legs. This is not unusual and does 
not discredit evidence that the horse was sore. It is not a 
necessary part of complainant’s proof for the Department’s 
veterinarians to guess or determine accurately the exact procedure 
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used to sore a horse, e.g., whether by chains, chemicals or a 
combination of both. It is sufficient if the proof adequately 
demonstrates that the horse was sore. [Footnote omitted.] 
Moreover, the statute raises a presumption that a horse is sore "if 
it manifests abnormal sensitivity or inflammation in both of its 
forelimbs or both of its hindlimbs" (15 U.S.C. § 1825(d)(5)). 
There is no requirement that the horse manifest abnormal 
sensitivity on both the anterior and posterior surfaces of its 
forelimbs or hindlimbs. 


In In re Holcomb, 35 Agric. Dec. 1165, 1167 (1976), it is stated: 


It is to be expected that in many, if not most, cases under the 
Horse Protection Act, the only evidence of soring will be the 
expert opinion of a veterinarian who testifies on the basis of his 
observation or examination that in his professional opinion, a 
particular horse was sored by the use of some chemical or 
mechanical agent, for the purpose of affecting its gait. It should 
be further expected that the veterinarian will frequently not be 
able to tell whether the soring agent used was mechanical, or 
chemical, or both. Unless this remedial statute is to be rendered 
sterile, the Government should not be required to prove the soring 
device or agent applied in a particular case. 


Respondents also contend that horses are typically sored on the 
anterior portion of the front legs, but the quotations above show that it 
is not unusual to have a horse sored only on the posterior portion of the 
front legs. 


In Edwards, it is also explained that veterinarians can distinguish between a 
pain reaction from palpation and a high strung or nervous horse, or a horse that 
is silly about its feet, as follows (49 Agric. Dec. at 202-03): 


Respondents’ reply to the section 1825(d)(5) presumption, and the 
Complainant’s evidence, is the wholly untenable assertion that both 
horses were silly about their feet and that was the cause of their 
responses. This assertion is without any basis. All four United States 
Department of Agriculture doctors testified that they are familiar with 
high-strung, or nervous, or silly horses and follow a simple procedure to 
distinguish such horses from those that are experiencing pain. That is, 
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they look for, and in both cases found, specific spots which were painful 
when palpated. 


As testified to by Drs. Riggins and Jordon, they conduct their 
examinations in a consistent fashion palpating different areas of the 
horse’s front legs looking for indications of pain. 


After finding what appear to be pain responses evidenced by the horse 
trying to jerk its foot away, they move to other parts of the leg and then 
return to the spot where they previously got a response. If the horse 
again gives a pain response they will go away from that spot and come 
back. This is done to be certain it is a pain response and not just a 
"silly" reaction. (Tr. 61, 103). As Dr. Riggins testified: 


. . if horse is silly about his foot, you can be holding it and 
you can touch him anywhere and the horse is going to move. 
And the way to differentiate if he’s sore or not is I will -- a 
certain spot -- if that horse is moving when I touch that certain 
spot, I’ll go around to other places. I might even go further on 
his leg and palpate it. And the horse, if he’s silly about it, you 
can tell other places where I know there is no pain, he exhibits 
some response, I know he’s kind of silly. But then I can go back, 
if you get pain response every time you go back there, well, then, 
you know it’s pain instead of being silly about his foot. (Tr. 61- 
62). 


A nervous or silly horse will have a reaction upon palpation 
anywhere. "Eb’s Little Princess" and “Great Big Country" both 
responded only when a small area was palpated and both showed the 
response repeatedly when palpated there, but showed no response when 
palpated elsewhere. 


The record in the present case similarly shows that the Department’s two 
veterinarians, one of whom had checked thousands of horses (Tr. 115, 119) for 
Horse Protection Act violations, and the other of whom had been practicing on 
horses in “one fashion or another" since 1962 (Tr. 20), could distinguish 
between a pain response to palpation and some other condition or circumstance 
(Tr. 45-47, 133-35). Based upon my examination of the record in this case, 
in addition to my examination of the records in 47 other Horse Protection Act 








BILLY GRAY 1073 
52 Agric. Dec. 1044 


cases, I am convinced that palpation alone is a highly reliable method of 
determining whether a horse is sore, within the meaning of the Horse Protection 
Act.? 


Furthermore, in the present case, the Department’s veterinarians did not rely 


*The Congress has recently acted concerning the enforcement of the Horse Protection Act in 
Fiscal Year 1993. A proviso in the Animal and Plant Health Inspection Service’s (APHIS) "salaries 
and expenses" appropriation for Fiscal Year 1993, reads, in pertinent part, as follows (Pub. L. No. 
102-341, 106 Stat. 873, 881-82 (1992)): 


ANIMAL AND PLANT HEALTH INSPECTION SERVICE 
SALARIES AND EXPENSES 
(INCLUDING TRANSFERS OF FUNDS) 


For expenses, . . . to carry out inspection, quarantine, and regulatory activities; . . . 
$432,900,000, . . .: Provided further, That none of these funds shall be used to pay the 
salary of any Department veterinarian or Veterinary Medical Officer who, when conducting 
inspections at horse shows, exhibitions, sales, or auctions under the Horse Protection Act, 
as amended (15 U.S.C. 1821-1831), relies solely on the use of digital palpation as the only 
diagnostic test to determine whether or not a horse is sore under such Act. 


APHIS’ Fiscal Year 1993 appropriation for enforcement of the Horse Protection Act is $358,000 
(H.R. CONF. REP. No. 815, 102d Cong., 2d Sess. 20 (1992)). 


An examination of the proceedings reported in the Congressional Record during the pendency 
of H.R. 5487 reveals no discussion of this proviso (138 CONG. REC. H5548, H5576 (daily ed. 
June 30, 1992); 138 Conc. REC. $10,417, $10,420 (daily ed. July 28, 1992); 138 CoNnG. REc. 
H7686, H7697, H7708 (daily ed. Aug. 6, 1992); 138 CONG. REC. H7727, H7732 (daily ed. Aug. 7, 
1992); 138 CoNnG. REC. H7900, H7924-26 (daily ed. Aug. 11, 1992); 138 Conc. REc. $12,275, 
$12,276 (daily ed. Aug. 11, 1992)). 


The pertinent House and Senate Committee Reports are as follows: H.R. REP. NO. 617, 102d 
Cong., 2d Sess. 48 (1992); S. REP. No. 334, 102d Cong., 2d Sess. 49 (1992); H.R. CONF. REP. 
No. 815, 102d Cong., 2d Sess. at 20-21 (1992). Although the House Committee Report states that 
"relying on digital palpation of a horse’s pastern as the exclusive means of diagnosing horses is 
ineffective," the comments were apparently not based upon any hearings on the issue, and USDA 
has not testified, or otherwise commented, upon the issues underlying the views in the House 
Committee Report, or the views in the Senate Report recommending "bill language directing APHIS 
to discontinue its practice of relying on digital palpation as the only diagnostic test . . . to determine 
whether or not a horse is sore under the act." The proviso, unless put into subsequent Appropriation 
Bills, or otherwise enacted, will only apply to the 1993 Fiscal Year (October 1, 1992-September 30, 
1993). There is nothing in the legislative history to suggest that Congress intended any of this to 
be retroactive. 
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solely on digital palpation to form the basis for their conclusions that the horse 
was sore. As the ALJ stated (Finding 10): 


Dr. Rushing and Dr. Hester observed, as they watched the horse 
being led down the barn aisle by Respondent Gray, that the horse failed 
to lead freely on a loose rein, camped under while walking ("in stride") 
and while standing ("on park"), and its posture was cramped and tucked. 
(CX 2, 3; Tr. 97, 143). 


Respondent further contends that the Department’s veterinarians were not 
experts. But the two VMO’s herein were held to be properly qualified as 
experts by the ALJ (Tr. 33, Dr. Hester, and Tr. 129, Dr. Rushing, 
respectively).* Thus, I find no credence in Respondent’s argument that a prima 
facie case of soreness could not be based upon these witnesses’ testimony. On 
the contrary, I agree completely with the ALJ’s well-reasoned explanation for 
her ruling that both USDA veterinarians are expert witnesses (Initial Decision 
at 16-18), although I personally rely solely on the Administrative Procedure Act 
and the Rules of Practice, rather than on the Federal Rules of Evidence. 

Virtually all Respondents in these types of cases complain that USDA’s 
evidence consists of subjective conclusions to determine whether horses are sore. 
However, such subjective conclusions by USDA veterinarians in Horse 
Protection Act cases are not actually dispositive of this issue. In fact, USDA 
veterinarians are merely providing evidence, through their diagnosis, to fact- 
finders, who then determine if a particular horse is sore under the Act. This 
was very recently stated in Elliott v. Administrator, 990 F.2d 140, 145-46 (4th 
Cir. 1993), as follows: 


Elliott also argues that the Act is vague because it fails to establish 
uniform standards for examination and diagnoses by USDA veterinarians. 
In other words, he complains that the determination of "sore" depends on 
the subjective conclusion of the USDA veterinarian. In fact, the fact- 


‘I disagree with Respondent’s argument that Dr. Hester did not regard himself as an expert. Dr. 
Hester testified (Tr. 32; see also Tr. 19-22): 


Q. Do you consider yourself an expert on the Horse Protection Act? 


A. I consider myself amply educated compared to the course of the Horse Protection 
Act, and by the role that I was assigned to. 
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finder makes the determination as to whether or not a horse was "sore". 
The USDA veterinarians merely provided evidence, through their 
diagnosis, as to whether or not this is the case. Their findings are 
subject to the same scrutiny as any other evidence. As one court ably 
put it: 


[A]ccepting that the opinions of the examining veterinarians are 
subjective to a degree, that subjectivity is no more than that 
inherently present whenever expert opinion is used for evidentiary 
purposes in adjudicative proceedings. The evidentiary use of 
expert opinions, in particular those supported by live testimony 
and subject to the defendants’ cross-examination, does not violate 
the due process clause. See e.g., Richardson v. Perales, 402 
U.S. 389, 408 (1971); Lloyd Sabaudo Societa v. Elting, 287 U.S. 
329, 339-340 (1932). 


Fleming v. USDA, 713 F.2d 179, 186 (6th Cir. 1983). 


Respondent argues that "[nJeither doctor, however, possessed any 
recollection of his examinations of ‘Pride’s Night Prowler’." (Respondent’s 
Appeal Brief at 20.) However, “past recollection recorded" in the form of 
affidavits has long been regarded as adequate, in Horse Protection Act cases, as 
long as the affidavits were made while the events recorded were fresh in the 
witnesses’ minds, as follows (Jn re Jordan, 51 Agric. Dec. 1229, 1229-30 
(1992)): 


The ALJ did not regard Complainant’s documentary evidence (the 
USDA veterinarians’ examination report (VS Form 19-7) and the two 
veterinarians’ affidavits) as probative because the ALJ concluded that the 
two “Government veterinarians had no present recollection of their 
examination of the horse at the time of their testimony at hearing, and so, 
CX 1, CX 2, CX 3, constitute hearsay." (Initial Decision at 9). He 
further concluded that the recorded recollections fail to provide the 
needed indicia of trustworthiness (Initial Decision at 10-15). 


But, past recollection recorded is considered reliable, probative and 
substantial evidence, and fulfills requirements of the Administrative 
Procedure Act (5 U.S.C. § 556(d)), if the affidavits were made while the 
events recorded were fresh in the witnesses’ minds, as stated in Jn re 
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Rowland, 40 Agric. Dec. 1934, 1942 (1981), aff'd, 713 F.2d 179 (6th 
Cir. 1983)): 


Respondents complain that complainant’s evidence should be 
disregarded because it is "based upon past recollection recorded 
and not independent memory" (Appeal 1). However, respondents 
did not object to the admission of such evidence and, therefore, 
they are not in a position to complain now. Moreover, 
complainant’s witnesses made their affidavits while the events 
recorded were fresh in their minds, and such evidence is “reliable, 
probative, and substantial," as required by the Administrative 
Procedure Act (5 U.S.C. § 556(d)). 


Thus, Complainant’s evidence is sufficient to raise the presumption of 
soreness under the Act; as both VMO’s signed their affidavits on November 6, 
1987, the day of the event, and the Summary of Alleged Violations form was 
completed on November 9, 1987, the third day after the event. Respondent’s 
criticism of the methodology, length of time, and thoroughness of the USDA 
veterinarians’ examinations--which Respondent condemns as conclusory--is not 
persuasive that the bilateral abnormal sensitivity found by both VMO’s cannot 
support a finding of soreness. (Respondent’s Appeal Brief at 22-25.) 

In fact, the ALJ properly addressed this argument in her discussion of the 
kinds and amounts of “specific factual data" accumulated by the VMO’s and 
recorded contemporaneously with their decision on soreness (Initial Decision at 
18-19). Respondent argues that USDA did not allege and prove a specific cause 
of "sore," but, rather, formulated "indicia of pain" (this is the ALJ’s term (Jd. )) 
leading to a conclusory determination of a violation. 

This argument is completely without merit. The Department does not have 
to prove the specific cause of injury. This has already been set forth, supra, in 
the excerpt from my decision in Edwards (citing Gray and Holcomb), which was 
recently affirmed per curiam by the Eleventh Circuit, whereupon the Supreme 
Court denied certiorari. Thus, Respondent’s derivative argument--that no prima 
facie case was made--also fails. 

Also, without merit is Respondent’s argument that the ALJ misstated the 
presumption in the HPA (15 U.S.C. § 1825(d)(5)), constituting reversible error. 
The ALJ wrote, in part, “Any bilateral sensitivity to light digital palpation is 
abnormal and is presumed to indicate that the horse is sore" (Initial Decision at 
24). The Act states that “a horse shall be presumed to be a horse which is sore 
if it manifests abnormal sensitivity or inflammation in both of its forelimbs or 
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both of its hindlimbs" (15 U.S.C. § 1825(d)(5)). While it is true that the ALJ’s 
language does not exactly track the language of the Act, I do not agree with 
Respondent that this is a misstatement that "creates serious doubt as to whether 
she accurately applied the presumption" (Respondent’s Appeal Brief at 25). 

In the first place, the ALJ’s statement merely recognizes the fact that light 
digital palpation will not bring up a pain response in a sound horse (Tr. 39-40). 
"It is well established that bilateral, reproducible pain in response to palpation, 
standing alone, is sufficient to be considered abnormal sensitivity and thus 
support a finding of a violation of the Act." In re Smith, 51 Agric. Dec. 327, 
330-31 (1992), citing In re Sparkman, 50 Agric. Dec. 602, 612-13 (1991), and 
In re Holt, 49 Agric. Dec. 853, 862 (1990). 

In addition, the ALJ, on the very next page of the Initial Decision, twice 
accurately explicates the presumption, as follows (Initial Decision at 25) 
(emphasis added): 


In addition, the previously mentioned manifestations would be enough 
evidence to convince veterinarians that the horse’s forelimbs were 
“abnormally sensitive" and elicit the presumption of soreness contained 
in section 6(d)(5) of the Act. ... 


Respondent’s objections appear to originate from his misunderstanding 
of the entry process and his misunderstanding or disdain for the 
presumption of soreness in section 6(d)(5) of the Act. Abnormal 
sensitivity in the forelimbs elicits a rebuttable presumption that the horse 
has been sored. In re: Landrum, 40 Agric. Dec. 922 (1981). 


Two correct explications of the presumption, in such close proximity to the 
sentence regarded as erroneous by Respondent, convince me that the ALJ 
correctly understands the statutory presumption. 

Moreover, Respondent’s argument is a straw man, in any case, because the 
ALJ correctly found that the evidence in the record established the horse was 
sore without recourse to the presumption. The horse’s reaction to palpation, its 
reluctance to lead freely, its camped and tucked posture and its other symptoms 
noted by the veterinarians, in association with their professional opinion that the 
pain was caused by the application of action devices and/or chemicals, 
established that the horse was sore independently of the presumption raised by 
the horse’s abnormal bilateral sensitivity. 
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I find without merit Respondent’s arguments attacking the ALJ’s rebuttable 
presumption determination, for the same reasons as set forth in the Fourth 
Circuit’s Elliott decision, supra, at 10-11, as follows: 


Elliott further contends that the ALJ impermissibly relied on the 
statutory presumption that if a horse is “abnormally sensitive" it is 
deemed to be "sore." 15 U.S.C. § 1825(d)(5). Elliott argues that 
“abnormally sensitive" is so vague as to be violative of due process and 
that equating “abnormal sensitivity" to deliberate treatment to render a 
horse “sore” is an unwarranted and unsupported presumption. We find 
it unnecessary to consider the presumption established by § 1825(d)(5) 
in light of the direct evidence that the horses were “sore.” The 
examining veterinarians did not simply conclude that the horses were 
abnormally sensitive in two limbs and, therefore, were "sore." Each 
veterinarian testified to the effect that the three horses plainly experienced 
a high degree of pain upon palpation of their forelimbs, demonstrated by 
the horses’ immediate and reflexive pulling away from the palpation, 
rearing up and sagging down on the hindquarters, and instinctively 
cinching up the abdominal muscles. The diagnosis was not based upon 
mere abnormal sensitivity. The veterinarians specifically opined that the 
pain responses were not the result of some other type of injury but rather 
were deliberately inflicted. In other words, the horses, when inspected, 
were “sore” within the meaning of the Act. As previously discussed, the 
veterinarians noted other conditions indicating the horses were "sore": 
(1) hair loss which indicated the use of action devices or caustic 
chemicals; (2) inflammation in the forelimbs; and (3) unusual stance, 
movement and expression. The testimony was in the form of 
professional opinions linking cause and effect, not simple reliance on a 
statutory presumption. Although the ALJ cited the presumption, his 
opinion clearly shows he determined, based on the evidence presented, 
that the animals were “sore” on the days they were "entered." 
Unquestionably, substantial evidence supports those conclusions. 
[Footnote omitted.] Where there is a factual finding that a horse was 
“sore”, even in the absence of the presumption, it is irrelevant that there 
may have been reliance on a presumption. Thornton v. USDA, 715 F.2d 
1508, 1511 (11th Cir. 1983) (citing Fleming v. USDA, 713 F.2d 179, 
188 (6th Cir. 1983)). We, therefore, find it unnecessary to examine 
whether or not the presumption passes constitutional muster. See Usery 
v. Turner Elkhorn Mining Co., 428 U.S. 1 (1976). 
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Respondent argues three points on evidence (Arguments 3, 4 and 5, supra), 
in that: the ALJ erred in not basing her decision on reliable evidence 
(Respondent’s Appeal Brief at 13-15); the ALJ erred by arbitrarily and 
incorrectly applying the Federal Rules of Evidence (Respondent’s Appeal Brief 
at 15-17); and the ALJ erred by relying on evidence not customarily relied upon 
by responsible persons (Respondent’s Appeal Brief at 19-20), respectively. 

I have closely examined these three arguments and I find all three to be 
without merit, for the reasons set forth by the ALJ in the Initial Decision. 

Further, regarding Argument 3, the ALJ clearly set forth the reasons she 
(properly) regarded the evidence as reliable (Initial Decision at 20-21). She 
there points out that reliable hearsay is admissible in USDA proceedings, 
including affidavits of past recollection recorded. 

Regarding Argument 4, the ALJ did not arbitrarily and incorrectly apply the 
Federal Rules of Evidence, since the ALJ did not apply the Federal Rules of 
Evidence at all (and so stated), but, rather, properly took reliable hearsay 
evidence under the auspices of the Administrative Procedure Act (5 U.S.C. § 
556(d)) and the Rules of Practice (7 C.F.R. § 1.141(g)(1)(iv)). 

The Respondent, however, misstates the ALJ on Rule 702 of the Federal 
Rules of Evidence, when Respondent argues "[t]he ALJ directly applies Federal 
Rules of Evidence 702 as the standard for admission of expert testimony, and 
quotes that Rule in her decision" (Respondent’s Appeal Brief at 15). However, 
the actual quote from the Initial Decision is different, as follows (Initial Decision 
at 17, emphasis added): 


The standard for the admission of expert testimony is guided by Rule 
702 of the Federal Rules of Evidence, which states: 


"If scientific, technical, or other specialized knowledge will assist 
the trier of fact to understand the evidence or to determine a fact 
in issue, a witness qualified as an expert by knowledge, skill, 
experience, training, or education, may testify thereto in the form 
of an opinion or otherwise." ({Second] Emphasis [in original]). 


The ALJ recognized that, “according to the Judicial Officer, the Federal 
Rules of Evidence are inapplicable to the present proceeding" (Initial Decision 
at 20). Thus, Respondent’s attempt at showing an ALJ discrepancy fails, and, 
I find that it is appropriate for ALJ’s to look at the general principles of the 
Federal Rules of Evidence for the purpose of admitting evidence. However, 
ALJ’s are not bound to follow the Federal Rules and should not exclude 





1080 HORSE PROTECTION ACT 


evidence merely because it would be excluded by the Federal Rules of Evidence. 

Respondent’s Argument 5 (Respondent’s Appeal Brief at 19-20) attacks the 
entire soreness-detection process. According to Respondent, the Summary of 
Alleged Violations Form is "inherently trustworthy"; the VMO’s affidavits and 
Summary of Alleged Violations are only prepared when a horse is sore; these 
documents are not regularly kept by USDA; every VMO is predisposed to color 
the facts; a determination has already been made before any VMO’s findings are 
documented; and the whole process lacks underlying trustworthiness. | 
categorically reject all of this argument. Respondent has produced no evidence 
in this proceeding whatever, and certainly there is no evidence in this record to 
support this broadside against the Department’s HPA enforcement program. 
Here, again, Respondent’s argument is based on his interpretation of the Federal 
Rules of Evidence, which are not applicable here. This identical process has 
been found trustworthy over many years in numerous other proceedings, in 
which the disciplinary orders were sustained on appeal. 

Respondent’s Argument 2 is that the ALJ erred by not finding the Complaint 
misleading. This is totally without merit. As the ALJ points out (Initial 
Decision at 14-16), the Complaint, under well-recognized law, need merely 
reasonably apprise the Respondent of the issues in controversy, and provide 
adequate notice in the absence of a showing Respondent was misled. 

Respondent agrees that the "Complaint against him apprised him of the issues 
in controversy" (Respondent Appeal Brief at 11). However, Respondent 
complains that the Complaint is unlawful because it misleads and it did not 
afford Respondent a full opportunity to justify his conduct. (On the contrary, 
Respondent freely chose not to justify his conduct, as will be shown, infra.) 

It is well-settled that the technicalities and formalities of court pleadings are 
not applicable to administrative proceedings, and I make no attempt to follow 
them (see In re Pet Paradise, Inc., 51 Agric. Dec. 1047, 1066 (1992), appeal 
docketed, No. 92-3740 (7th Cir. Nov. 12, 1992), as follows: 


However, it is well settled that the formalities of court pleading are 
not applicable in administrative proceedings. Wallace Corp. v. NLRB, 
323 U.S. 248, 253 (1944); FCC v. Pottsville Broadcasting Co., 309 U.S. 
134, 142-44 (1940). I have consistently held that technical errors are not 
fatal to the Complaint in an administrative proceeding before the USDA, 
as long as the litigant is reasonably apprised of the issues. Jn re Petty, 
43 Agric. Dec. 1406 (1984), aff'd, No. 3-84-2200-R (N.D. Tex. June 
5, 1986). Due process is satisfied when the litigant is reasonably 
apprised of the issues in controversy. In re Collins, 46 Agric. Dec. 217, 
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233 & n.8 (1987). It is only necessary that the Complaint in an 
administrative proceeding reasonably apprise the litigant of the issues in 
controversy; any such notice is adequate and satisfies due process in the 
absence of a showing that some party was misled. [Footnote omitted. } 


I find that the ALJ properly analyzed and decided this argument in the Initial 
Decision at 14-16, and there is no benefit to be had in further analysis. 

Respondent’s Argument | argues that the ALJ erred by retroactively applying 
new law to the present case, and by not resuming the hearing (Respondent’s 
Appeal Brief at 1-7). 

This is also without merit, for as the ALJ points out, entry as a process has 
been the rule for a number of years, as follows (Initial Decision at 13-14, 
emphasis added): 


Respondent, without substantiation or foundation, asserts that at the 
time the Complaint was filed against him, the Department did not 
consider entry to be a process. The decision of the Judicial Officer in the 
Elliott case, supra, states explicitly to the contrary. The Judicial Officer 
noted that entry is a process which includes a variety of actions such as 
the paying of the entry fee, the preparation of the horse for exhibition, 
and the pre-show presentation of the horse for inspection to the 
Designated Qualified Person ("DQP") and to the Department’s 
representatives. He further noted that the position finds support in the 
regulations promulgated by the Department as well as in the cases 
decided under the Act. The Horse Protection Act regulations, 9 C.F.R. 
Part II, were promulgated in substantially their current form in 1979. 
Consequently, it is evident that the Department considered entry to be a 
process which includes the period of pre-show inspection for at least 
thirteen years. By alleging that Respondent entered "Pride’s Night 
Prowler" on November 6, 1987, the Department was asserting that that 
date was among those days during which "Pride’s Night Prowler" was — 
in the status of being entered. The Judicial Officer’s discussion of In re 
Holt, 49 Agric. Dec. 853 (1990), in Elliott, directly discusses and 
disagrees with Respondent’s arguments, 51 Agric. Dec. at 345: 


The issue in Holt was whether a horse was sore on May 24, 
1986, and therefore in violation of 15 U.S.C. § 1824(2)(B), which 
prohibits entering a horse while sore for the purpose of showing 
or exhibiting the horse at a horse show. It is important to note 
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that May 24 was the show date, and consequently, the day of the 
pre-show inspection during which the horse was examined. Thus, 
even the framing of the issue takes into account that entering a 
horse under the Act includes the pre-show inspection. [Emphasis 
in original. ] 


Also, Complainant’s Reply to Respondent’s Appeal, page 3 (Mar. 8, 1993), 
points out that the Complainant considered entry a process from the inception 
of the HPA enforcement program, as follows: 


Complainant’s consistent practice of considering entry to be a process 
can be inferred as far back as HPA Docket No. 2 (Jn re Christian, 33 
Agric. Dec. 1367 (1974)), in which a horse was determined to be sore 
when entered when the Complainant’s veterinarians observed and 
examined the horse in its stall the morning before the show in which it 
was to perform. Respondent’s contention that Elliott represents a novel 
and unanticipated interpretation of law is simply unfounded. 


Respondent notes that in the Elliott case, supra, the ALJ relied on my 
decision in In re Gray, 41 Agric. Dec. 253 (1982), in holding that the entry of 
a horse is completed prior to the pre-show inspection (Respondent’s Appeal 


Brief at 5-6). In my decision in Elliott, supra, reversing the ALJ, I explained 
(41 Agric. Dec. at 344-45): 


In holding that the entry of a horse under the Act is completed prior 
to the pre-show inspection by the DQP and/or USDA veterinarians, the 
ALJ relied on In re Gray, 41 Agric. Dec. 253 (1982). (Footnote 
omitted.) Reliance on this case, however, is misplaced. The ALJ in 
Gray held that a horse is entered for purposes of showing at the time he 
is cleared after examination by the Show Steward and/or Show 
Veterinarian appointed by Management. Id. at 255. The Judicial 
Officer, in holding that this conclusion was erroneous, reasoned that the 
regulations “reveal an administrative construction that the act of entering 
the horse occurs before the horse is cleared by the Show Steward or 
Veterinarian." Jd. at 255. Thus, entry begins with the clerical acts of 
sending in an entry form and a fee to the show’s management. These 
actions take place prior to the time that the horse is cleared by the DQP, 
and are clearly a part of the entry process. It is not dispositive, 
however, on the issue of whether the examination by the DQP and/or 
USDA veterinarians is also a part of the entry process, as Gray simply 





BILLY GRAY 1083 
52 Agric. Dec. 1044 


stated one point in time during the entry process, and not at what point 
an entry has been concluded. 


Of course, all of the many arguments put forth by Respondent on the entry 
process are really designed to "get another bite at the apple." Respondent made 
a cold, calculated, strategic decision to go around USDA directly to federal 
court, not putting on any evidence at all in the USDA hearing. 

The ALJ properly certified the question, whether to reopen the hearing based 
upon Respondent’s motion, to the Judicial Officer, under the Rules of Practice 
(7 C.F.R. § 1.143(e)), as follows: 


(e) Certification to the Judicial Officer. The submission or 
certification of any motion, request, objection, or other question to the 
Judicial Officer prior to the filing of an appeal pursuant to § 1.145 shall 
be made by and in the discretion of the Judge. The Judge may either 
rule upon or certify the motion, request, objection, or other question to 
the Judicial Officer, but not both. 


Having done so, the ALJ relinquished the authority to rule on the 
Respondent’s motion to reopen the hearing. My Ruling on Certified Question 
(Aug. 26, 1992) is a succinct rendition of the circumstances which brought 


Respondent to this point, appealing a proceeding where he did not--by choice-- 
feel it even necessary to defend himself against the Complaint, as follows (Jn re 
Gray, 51 Agric Dec. 1227, 1227-28 (1992) (emphasis in original)): 


On August 12, 1992, Judge Dorothea A. Baker (ALJ) certified to the 
Judicial Officer the question as to whether her prospective ruling to 
reopen the hearing in this proceeding is correct. For the following 
reasons, the ALJ’s proposed ruling is incorrect. 


Respondent was afforded the right to present evidence at a hearing 
held before the ALJ on June 25 and 26, 1991. After Complainant 
presented its evidence, Respondent moved for a dismissal of the 
Complaint or for judgment in Respondent’s favor based on the evidence 
[(Tr. 245, 253)]. That motion was denied [(Tr. 258, 260)]. Respondent 
then moved "that these proceedings be suspended at this time to allow us 
an opportunity to file an interlocutory appeal with the District Court on 
the issues of burden of proof and prima facie case, and allow the District 
Court to make its decision with regard to our motion for judgment at this 
time" (Tr. 261-62). The ALJ denied that motion [three times (Tr. 266, 
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268, 270)]. Respondent then requested and was granted a short recess 
to determine “whether to go forward or not, whether to present any 
evidence" (Tr. 271). Respondent then decided not to present any 
evidence. (Tr. 243-82). The United States District Court dismissed 
Respondent’s interlocutory appeal on the ground that it lacked 
jurisdiction, since the Act provides for review of these proceedings in the 
United States Court of Appeals. 


Respondent had a full opportunity to present evidence at the 
administrative hearing held on June 25 and 26, 1991, and elected for 
strategic reasons not to do so. It was Respondent’s position that 
Complainant had failed to establish a prima facie case, and Respondent 
did not wish to permit Complainant to establish a prima facie case based 
upon Respondent’s evidence. There is no basis whatever for permitting 
Respondent to reopen the hearing to present evidence, after Respondent 
elected not to do so at the original hearing. If Respondent is permitted 
to reopen the hearing in such circumstances, the same right would have 
to be given to all other Respondents, which would completely disrupt the 
administrative process of this Department. Such a procedure would 
result in additional delay and expense, detrimental to the public interest. 


Respondent was repeatedly warned by the ALJ and Complainant’s counsel 
that Respondent’s decision not to put on evidence would prejudice the interests 
of Respondent, and perhaps cause adverse inferences to be drawn (Tr. 260, 263, 
274-75). 

Respondent’s counsel understood the importance of a decision not to put on 
any evidence, as follows (Tr. 271-72) (emphasis added): 


MR. BLANKENSHIP: Your Honor, at this time, if I might, not 
that we were totally unprepared for what your position might be on some 
of these motions, I do think after hearing what you had to say, we are 
not totally prepared and would, at this point, request a short recess, 
because, I think, the Respondent is put in a very tenuous position of 
determining whether to go forward or not, whether to present any 
evidence. And I think that that is something that needs to be weighed 
very carefully by our client... . 


Thus, I find that Respondent made a very careful, calculated decision not to 
put on evidence, hoping to change the entire administrative process to his 
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benefit. There is no basis for reopening the hearing now. 

Moreover, I find that Respondent’s Argument 1 is without merit, for the 
reasons stated above. The ALJ did not apply the Elliott decision retroactively; 
because “entry” as a continuing process has always obtained. 

I have carefully considered all the arguments made by Respondent on appeal, 
and to the extent any are not specifically mentioned herein, they are nevertheless 
rejected for lack of merit. 

Turning to the sanction, the Department’s current sanction policy (as 
correctly stated by the ALJ in her Initial Decision) is set forth in Jn re S.S. 
Farms Linn County, Inc. , 50 Agric. Dec. 476, 497 (1991) (Decision as to James 
Joseph Hickey and Shannon Hansen), aff'd, 991 F.2d 803 (9th Cir. 1993) 
(Table) (text in WESTLAW) (not to be cited as precedent under 9th Circuit Rule 
36-3), as follows: 


It is appropriate to state expressly the practice that has been followed 
by the Judicial Officer in recent cases, viz., that reliance will no longer 
be placed on the “severe” sanction policy set forth in many prior 
decisions, e.g., In re Spencer Livestock Comm’n Co., 46 Agric. Dec. 
268, 435-62 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 
1988). Rather, the sanction in each case will be determined by 
examining the nature of the violations in relation to the remedial purposes 
of the regulatory statute involved, along with all relevant circumstances, 
always giving appropriate weight to the recommendations of the 
administrative officials charged with the responsibility for achieving the 
congressional purpose. 


Concerning the civil penalty, the Act requires that the Secretary consider the 
following factors to determine the amount of a civil penalty (15 U.S.C. 
§ 1825(b)(1)): 


[T]he nature, circumstances, extent and gravity of the prohibited conduct 
and, with respect to the person found to have engaged in such conduct, 
the degree of culpability, any history of prior offenses, ability to pay, 
effect on ability to continue to do business, and such other matters as 
justice may require. 


In most cases, the maximum civil penalty of $2,000 per violation is 
warranted (In re Stamper, 42 Agric. Dec. 20, 62 (1983), aff'd, 722 F.2d 1483 
(9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992) (Excerpt from Stamper 
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attached as an Appendix hereto); In re Elliott, 51 Agric. Dec. 334, 350-51 
(1992) (Decision as to William Dwaine Elliott), aff'd, 990 F.2d 140 (4th Cir. 
1993). The ALJ properly made the determination that the violation in this case 
deserved the routinely appropriate amount of $2,000 for the first offense. 

The ALJ concluded that a year’s disqualification is warranted (Initial 
Decision at 32); nevertheless, the Act states that 5 years is the minimum period 
of disqualification ("not less than five years for any subsequent violation" 
(15 U.S.C. § 1825(c))). The disqualification is in addition to any pertinent civil 
penalty and is discretionary to the Secretary. Recent cases and those decisions 
going back to the passage of the disqualification amendment to the HPA in 
1976° show that a 1-year minimum disqualification ordinarily accompanies a 
civil penalty for a first-time soring violation. This policy was recently restated 
in In re Elliott, 51 Agric. Dec. 334, 352 (1992) (Decision as to William Dwaine 
Elliott), aff'd, 990 F.2d 140 (4th Cir. 1993): 


The imposition of a period of disqualification is discretionary. 
However, a disqualification period had been recommended by APHIS, 
and the Judicial Officer has held that disqualification is an appropriate 
sanction in almost every Horse Protection Act case. In Jn re Rowland, 
the Judicial Officer noted (40 Agric. Dec. at 1951-52 [, aff'd, 713 F.2d 
179 (6th Cir. 1983))]: 


Congress has provided the Department with the "tools" needed 
to eliminate the practice of soring Tennessee Walking Horses. 
But they must be used, to be effective. In order to achieve the 
Congressional purpose of the Act, it would seem necessary to 
impose at least the minimum disqualification provisions of the 
1976 amendments on every horse owner (and trainer) who allows 
one of his horses to be exhibited while sore. '° 


‘There is a remote possibility that the circumstances in some 
particular case, not presently envisaged, might justify a departure 


‘The disqualification provision was added by Congress in 1976 to provide a strong deterrent to 
subsequent violations by parties who had the economic means to pay the civil penalties as operation 
costs. See H.R. REP. No. 1597, 94th Cong., 2d Sess. 11 (1976), reprinted in 1976 U.S.C.C.A.N. 
1696, 1706. In re Rowland, 40 Agric. Dec. 1934, 1934-49 (1981), aff'd, 713 F.2d 179 (6th Cir. 
1983). 
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from that policy. Since it is clear under the 1976 amendments 
that intent and knowledge are not elements of a violation,] I can 
envisage no circumstance presently warranting an exception from 
this policy.° [Bracketed material is in Rowland. ] 


The ALJ took official notice of In re Steve Beech and Billy Gray, 37 Agric. 
Dec. 869 (1978). In that case, the Judicial Officer found that Billy Gray showed 
a horse at the 18th Annual Southern Championship Charity Horse Show while 
the forefeet of the horse were covered with a black greasy substance, in 
violation of section 5(7) of the Act (15 U.S.C. § 1824(7)), which prohibits the 
showing of a horse wearing or bearing a substance prohibited by the Secretary. 
In that case, the greasy substance was prohibited by 9 C.F.R. § 11.2(d) (1974). 


The ALJ concluded that it "is not at all clear that a 1974 violation is 
considered a serious violation under the 1976 Act"; that this substance was often 
applied “purely for cosmetic reasons"; that the dark, greasy substance has "the 
same effect as make-up"; and that "it is not appropriate to speculate as to 
unclear matters in the 1974 case" (Initial Decision at 29). 

I completely disagree with this analysis. I carefully considered my decision 
in this case, and I now see no unclear matters therein. I concluded that this was 
a deliberate and serious violation of the regulations, as follows (Jn re Steve 
Beech and Billy Gray, 37 Agric. Dec. 869, 873-74 (1978)): 


The only violation I find is that the black greasy substance applied to 
the forefeet of Ebony’s Crushed Velvet was in violation of the 
regulations. The regulations then in effect provided (9 CFR 11.2(d)): 


(d) Substances such as, but not limited to, greases, dyes, 


*It is my policy to examine the facts and circumstances of each case to see whether an exception 
to this policy is warranted. An examination of the record here does not lead me to believe that an 
exception is warranted. In this respect, however, I am necessarily influenced by the views expressed 
in Stamper (attached as an Appendix) as to why lack of knowledge or intent should not be a 
circumstance mitigating the sanction. Since there is never, or almost never, proof of knowledge or 
intent, if that were cause for not imposing a disqualification order, there would never, or almost 
never, be a disqualification order issued. The civil penalty for soring would be an acceptable cost 
of doing business, and the remedial purposes of the Act would not be achieved. But if the Stamper 
views are correct, viz., that a disqualification order is ordinarily necessary to achieve the Act’s 
purpose even where there is no proof of knowledge or intent, it would take an extraordinary 
circumstance to warrant not imposing a disqualification order. 
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stains, or polishes shall not be used on the extremities, above the 
hoof but below the fetlock, of any horse while being shown or 
exhibited at any horse show or exhibition, unless the exhibitor 
furnishes to the Veterinary Services representative, upon his 
request, a certification from a veterinarian that such substance was 
applied for beneficial therapeutic purposes and its presence during 
such showing or exhibition was required for such purposes. 


The purpose of the prohibition was stated as follows (37 F.R. 2426): 


The prohibition of substances such as greases and dyes has 
received considerable attention. It is recognized that dyes would 
aid in changing the identify of a horse as well as acting as a 
camouflage to signs of soring. Colored substances as well as 
clear substances can act as vehicles to soring chemicals and serve 
as an adhesive to foreign material, and become abrasive in nature. 


Under the regulation, a violation occurred unless (1) the black greasy 
substance was “required" for a “therapeutic purpose, and (2) the 
exhibitor furnished to the Department’s veterinarian an appropriate 
certification from a veterinarian to that effect. In this case, the only 


veterinarian’s certificate furnished to the Department’s veterinarian upon 
his request, which is the only certificate that can be considered under the 
regulations, was inappropriate because it was not recent enough, and, 
moreover, it did not state that the substance was for a therapeutic use, 
but rather to “prevent irritation." Accordingly, Ebony’s Crushed Velvet 
was exhibited in violation of this regulation on November 12, 1974. 


Although a timely certificate from the prescribing veterinarian, Dr. 
Meredith, was attached to respondents’ answers, it cannot be considered 
because it was not furnished to the Department’s veterinarian, when 
requested, as required by the regulations. (Footnote omitted.) 


But even if the certificate attached to the answers could be 
considered, it would not change the result in this case. Dr. Meredith, the 
prescribing veterinarian, and both respondents admitted that the black 
greasy substance was prescribed for prophylactic rather than therapeutic 
purposes (Tr. 127-128, 166, 239-241, 297; see, also, Tr. 273, 281). In 
fact, every horse of every client of Dr. Meredith “used these things in 
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one way or the other and primarily as prophylactic treatment for the 
pastern area" (Tr. 239). Hence the prescribing veterinarian and both 
respondents knew that the greasy substance was not required for 
therapeutic purposes, as required by the regulations. 


In these circumstances, the application of the black greasy substance 
to the forefeet of Ebony’s Crushed Velvet was a deliberate and serious 
violation of the regulations. Although Judge Liebert concluded that the 
evidence did not establish that Ebony’s Crushed Velvet was sored by 
chemical means, and no appeal was taken from that conclusion, there was 
strong evidence to that effect. The black greasy substance could have 
acted "as a camouflage to signs of soring," and could have become 
“abrasive in nature" (37 F.R. 2426), which could have given Ebony’s 
Crushed Velvet an unfair advantage over other horses. Since there are 
no mitigating circumstances for this serious and deliberate violation, each 
respondent should be fined $1,000 for this violation. See In re Richard 
Wall, 35 A.D. 1516, 1517-1518 (1976). 


Billy Gray was then subject to a final order under 15 U.S.C. § 1825(b) 
assessing a civil penalty of $1,000 for the violation of 9 C.F.R. § 11.2(d) 
(1974), and paid the assessed civil penalty. 

In the instant case, the ALJ assessed a civil penalty of $2,000 for the 


violation. In addition, disqualification of Billy Gray from participation in horse 
shows is clearly warranted, given the circumstances of this case, and was so 
found by the ALJ. Therefore, all the criteria have been met for the 
disqualification of Billy Gray for not less than 5 years. 

The ALJ’s decision to limit the period of disqualification to 1 year violates 
the plain language of the Act and is therefore impermissible. If, as the ALJ and 
I agree, a period of disqualification is an appropriate sanction for the Respondent 
in this case, then the period of disqualification must be a minimum of 5 years, 
pursuant to the explicit mandate of the legislation. The ALJ stated (Initial 
Decision at 29), “It is not at all clear that a 1974 violation is considered a 
previous violation under the 1976 Act." However, as I held in Jn re Wall, 38 
Agric. Dec. 1437, 1448 (1979), aff'd in part and rev’d in part, 663 F.2d 1074 
(6th Cir. 1981) (Table), printed in 40 Agric. Dec. 927 (1981): 


As I construe the amendatory legislation, the minimum 
disqualification period for a second and third violation is five years, 
notwithstanding the fact that the previous violations occurred prior to the 
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enactment of the amendatory legislation. This is analogous to the 
principle followed in criminal proceedings. It is well settled that crimes 
for which a defendant was convicted before a habitual offender statute 
was passed or amended may be used to invoke the increased penalties of 
such statute for a crime committed after the date on which it became 
effective. Gryger v. Burke, 334 U.S. 728, 732; United States v. Ilacqua, 
562 F.2d 399, 404 (C.A. 6), certiorari denied, 435 U.S. 906, 917, 947; 
United States v. Panebianco, 543 F.2d 447, 453 fn. 4 (C.A. 2), 
certiorari denied, 429 U.S. 1103; Huntington v. State of Michigan, 334 
F.2d 615 (C.A. 6). 


In Gryger v. Burke, cited above, the court held (334 U.S. at 732): 


Nor do we think the fact that one of the convictions that entered 
into the calculations by which petitioner became a fourth offender 
occurred before the Act was passed, makes the Act invalidly 
retroactive or subjects the petitioner to double jeopardy. The 
sentence as a fourth offender or habitual criminal is not to be 
viewed as either a new jeopardy or additional penalty for the 
earlier crimes. It is a stiffened penalty for the latest crime, which 
is considered to be an aggravated offense because a repetitive one. 
Cf. Moore v. Missouri, 159 U.S. 673; McDonald vy. 
Massachusetts, 180 U.S. 311; Graham v. West Virginia, 224 U.S. 
616; Carlesi v. New York, 233 U.S. 51; Pennsylvania ex rel. 
Sullivan v. Ashe, 302 U.S. 51. 


The plain language of 15 U.S.C. § 1825(c), wherein a period of 
disqualification may be assessed against (emphasis added): 


any person . . . who paid a civil penalty assessed under subsection (b) of 
this section or is subject to a final order under such subsection assessing 
a civil penalty for any violation of any provision of this chapter or any 
regulation issued under this chapter. . . . 


clearly contemplates that an order penalizing a person for a violation of the 
regulation prohibiting foreign substances is a “prior violation" for the purposes 
of the increased period of disqualification. The word “any" is a broad and 
comprehensive term (United States v. Rosenwasser, 323 U.S. 360, 362-63 
(1945); FDIC v. Winton, 131 F.2d 780, 782 (6th Cir. 1942); Kuhlman v. W. & 
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A. Fletcher Co., 20 F.2d 465, 468 (3rd Cir. 1927)). The above-quoted 
language is not limited (as suggested by the ALJ (Initial Decision at 29)) to a 
prior violation involving soring. Instead, it applies to any violation of any 
provision of the Act or any regulation issued under the Act. The ALJ’s 
limitation is clearly and directly contrary to the plain language of the Act. 

Congress passed the 1976 amendments to the Act to strengthen the Act and 
enhance the Secretary’s ability to end the soring of horses. The authorization 
for disqualification and, most important here, the enhanced periods of 
disqualification for repeat violators were among the most notable devices to 
accomplish that end. For the reasons set forth in Stamper, attached as an 
Appendix, the customary, minimum disqualification period should be imposed 
here. 

Thus, the ALJ’s decision is affirmed, in that the Respondent is found to have 
violated the Act. I agree with the ALJ’s $2,000 civil penalty, but I am 
increasing the disqualification to 5 years, for the reasons set forth above. The 
ALJ’s Order is affirmed, as modified. 


Order 


1. Respondent Billy Gray is assessed a civil penalty of $2,000 for violation 
of section 5(2)(B) of the Horse Protection Act (15 U.S.C. § 1824(2)(B)). The 
civil penalty shall be paid by certified check or money order, made payable to 
the Treasurer of the United States, and forwarded to M. Bradley Flynn, Esq., 
Office of the General Counsel, Room 2014, South Building, United States 
Department of Agriculture, Washington, D.C. 20250-1400, within 30 days from 
the date of service of this Order on Respondent. 

2. Respondent is disqualified for 5 years from showing, exhibiting or 
entering any horse, directly or indirectly through any agent, employee, or other 
device, and from judging, managing or otherwise participating in any horse 
show, horse exhibition, horse sale or auction. 

The provisions of this disqualification order shall become effective on the 
30th day after service of this Order on Respondent. 


APPENDIX 


Excerpt from Jn re Stamper, 42 Agric. Dec. 20, 44-63 (1983), aff'd, 722 F.2d 
1483 (9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992). 
[Not published herein.-Editor. ] 
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In re: BILLY GRAY. 
HPA Docket No. 90-28. 
Stay Order filed August 23, 1993. 


M. Bradley Flynn, for Complainant. 
G. Thomas Blankenship, Indianapolis, IN, for Respondent. 
Stay Order issued by Donaid A. Campbell, Judicial Officer. 


The Order previously issued in this case is hereby stayed pending the 
outcome of proceedings for judicial review. 


In re: CHARLES ROACH AND CALVIN L. BAIRD, SR. 

HPA Docket No. 90-16. 

In re: DAVID BROWN AND CALVIN L. BAIRD, SR. 

HPA Docket No. 91-25. 

Decision and Order as to Calvin L. Baird, Sr., filed August 13, 1993. 


Civil penalty — Horse soring — Horse owner — Entering — Disqualification order — 
Preponderance of evidence — Past recollection recorded — Rebuttable presumption of soring. 


The Judicial Officer affirmed the Decision and Order by Judge Hunt (ALJ) in which he found 
that on one occasion, Respondent Baird allowed the entry, for the purpose of showing or 
exhibiting, a horse at a horse show while the horse was sore and that, on another occasion, he 
allowed a horse to be shown while the horse was sore. The Judicial Officer affirmed the ALJ’s 
order, which assessed a civil penalty of $4,000, and disqualified Respondent for 1 year from 
showing, exhibiting, or entering any horse, and from judging, managing, or otherwise 
participating in any horse show. Complainant proved its case by much more than a 
preponderance of the evidence, which is all that is required. Although the Department’s 
veterinarians had no independent recollection of their examinations, their past recollection 
recorded was admissible and probative. Abnormal sensitivity in both forelimbs creates a 
rebuttable presumption of soreness, but Complainant established a prima facie case without the 
presumption, which was not overcome by Respondent’s evidence. A horse may be found to be 
sore based upon the professional opinion of veterinarians who relied solely upon palpation of 
the horse’s pasterns, but here there was additional evidence of soreness as to one horse. The 
facts and circumstances of this case reveal no basis for an exception to the general policy of 
imposing the minimum disqualification order upon the person who allowed the entry, on one 
occasion, and allowed the showing, on another occasion, of a sore horse, in addition to a $4,000 
civil penalty. Burton v. USDA is not followed outside of the Eighth Circuit, and, in the present 
case, one of the horses was not approved by the DOP. 


Donald A. Tracy, for Complainant. 
G. Thomas Blankenship, Indianapolis, IN, for Respondent. 
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Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary administrative proceeding under the Horse Protection 
Act of 1970, as amended (15 U.S.C. § 1821 et seq.). On March 31, 1992, 
Administrative Law Judge James W. Hunt (ALJ) filed an Initial Decision and 
Order in which he found that, on one occasion, Respondent Baird allowed the 
entry, for the purpose of showing or exhibiting, a horse at a horse show while 
the horse was sore and that, on another occasion, he allowed a horse to be 
shown while the horse was sore. The ALJ assessed a civil penalty of $4,000, 
and disqualified Respondent for 1 year from showing, exhibiting, or entering 
any horse, and from judging, managing, or otherwise participating in any horse 
show. 

On July 8, 1992, Respondent Baird appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 
U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).~ On August 13, 
1992, Complainant filed Complainant’s Response to Appeal, in which 
Complainant “seeks to have the disqualification period set at two years, as 
argued in complainant’s initial brief" (Complainant’s Response to Appeal at 1). 
On August 14, 1992, the case was referred to the Judicial Officer for decision. 

Respondent’s request for oral argument, which is discretionary (7 C.F.R. 
§ 1.145(d)), is denied inasmuch as the issues have been thoroughly briefed and 
argued below, and there would appear to be no need for further argument. 

Based upon a careful consideration of the record in this case, the Initial 
Decision and Order is adopted as the final Decision and Order, with additions 
shown by brackets, deletions shown by dots, and with trivial editorial changes 
not specified. The civil penalty is not increased, as requested by Complainant. 
Additional conclusions by the Judicial Officer follow the ALJ’s conclusions. 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


Preliminary Statement 


This is a disciplinary administrative proceeding under the Horse Protection 
Act of 1970 (Act), as amended, 15 U.S.C. § 1821, et seq. This proceeding was 
instituted through two complaints filed by the Administrator, Animal and Plant 
Health Inspection Service (APHIS), United States Department of Agriculture 
(USDA) on January 11, 1990, and October 15, 1990. The complaints, which 
were consolidated for purposes of hearing, allege that respondent, Calvin L. 
Baird Sr.,' violated the Act on October 1, 1987, and April 14, 1990. 
Respondent filed timely answers denying the material allegations in the 
complaints. 

A hearing was held in Louisville, Kentucky, on September 4 and 5, 1991. 
Complainant was represented by Donald A. Tracy, Esq. Respondent was 
represented by G. Thomas Blankenship, Esq. Both parties filed post-hearing 
briefs, proposed findings of fact, conclusions of law and reply briefs, which 
have been considered together with the record in this case. 


Discussion 


Respondent Calvin L. Baird, Sr., a retired businessman, has owned and 
exhibited Tennessee Walking Horses for about the last eight years. He hires 
professional trainers to train his horses. 

This case concerns two of respondent’s show horses. The complaint in 90- 
16 alleges that respondent owned a horse called “Handshaker’s Carbon" and 
allowed its entry at the Ohio Celebration Horse Show at Columbus, Ohio, on 
October 1, 1987, for purposes of showing or exhibiting the horse, and allowing 
the horse to be exhibited, while it was sore. 

The complaint in 91-25 alleges that respondent owned a horse called 
"Cabbage Row Joe" and allowed its entry at the Kiwanis Club Walking Horse 
Show in Murfreesboro, Tennessee, on April 14, 1990, for purposes of showing 
or exhibiting the horse, while the horse was sore. 

Section [5(2)] of the Horse Protection Act (15 U.S.C. § 1824[(2)]) provides 


‘Complainant and respondents Charles Roach and David Brown entered into consent decisions 
prior to the hearing. This decision therefore does not apply to them. 
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that: 


The following concuct is prohibited: 


(2) The (A) showing or exhibiting, in any horse show or horse 
exhibition, of any horse which is sore, (B) entering for the purpose of 
showing or exhibiting in any horse show or horse exhibition, any horse 
which is sore, (C) selling, auctioning, or offering for sale, in any horse 
sale or auction, any horse which is sore, and (D) allowing any activity 
described in clause (A), (B), or (C) respecting a horse which is sore by 
the owner of such horse. 


Respondent is charged with violating [15 U.S.C.] § 1824(2)(D). 

Respondent denies that he allowed the entry of either horse in shows on the 
dates alleged and denies that the horses were sore on the dates alleged.’ 

Two experienced USDA veterinarians, Drs. John R. Clifford and Clement 
Dussault, were present at the Ohio Celebration on October 1, 1987, to examine 
horses entered in the show. "“Handshaker’s Carbon" was one of the horses 
exhibited at the show and after its exhibition it was examined by both 
veterinarians who concluded, after palpation of the horse’s front feet caused a 
withdrawal response by the horse, that the horse experienced pain in both of its 
front feet. (Tr. I, pp. 19-21, 25-26, 39, 84, 89.) In addition, Dr. Dussault 
testified that a horse found to be sore at the post-show examination would have 
experienced pain when exhibited a short time before in the ring. (Tr. I, p. 98.) 
However, before it was exhibited, the horse had been inspected by a Designated 
Qualified Person (DQP) who found that the horse was not sore at that time. 
(Tr. I, p. 200.) 

Respondent contends that the palpation technique utilized by the government 
veterinarians is inadequate to prove that a horse is sore as defined by the Act 
without the additional evidence which could be provided by thermovision. 
However, the reliability of the palpation test, as utilized by USDA veterinarians 
to demonstrate that a horse is experiencing pain and is sore as defined by the 
Act, is well established. Pat Sparkman, et al., 50 Agric. Dec. 602, 612-613 


?In his answer to the complaint in 91-25, respondent admitted that he was the owner of "Cabbage 
Row Joe," but in his answer in 90-16 he denied that he was the owner of "Handshaker’s Carbon." 
However, at the hearing he stipulated that he was also the owner of "Handshaker’s Carbon." (Tr. 
Ip: 125 
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(1991). Thermovision has not been used by the Department at a horse show 
since 1981. Larry E. Edwards, et al., 49 Agric. Dec. 188, 204 (1990) [, aff'd 
per curiam, 946 F.2d 1549 (11th Cir. 1991) (unpublished), cert. denied, 112 
S.Ct. 1475 (1992)]. Both veterinarians testified to their normal examination 
protocol which includes means of distinguishing a sore horse from a "silly" or 
"nervous" horse. (Tr. I, pp. 40-44, [71,] 87[-88].) They stated that a silly or 
nervous horse would be likely to react to palpation in any part of its limb, while 
a sore horse, like “Handshaker’s Carbon," only responds consistently to pressure 
at the sore location. (Tr. I, pp. 44, 135.) The veterinarians also testified to 
their ability to eliminate injuries and other naturally occurring conditions as 
causes of the animal’s pain reaction. (Tr. I, pp. 45, [74,] 88, 110, 137; Tr. II, 
pp. 106-109.) Unless two veterinarians concur in the diagnosis, no violation is 
alleged. (Tr. I, pp. 27, 85.) Complainant’s evidence thus showed that both 
veterinarians found that "Handshaker’s Carbon" experienced pain in the same 
location, the "pocket," on each of its front feet. (CX 2, CX 3.) 

Respondent argues that the findings resulting from the examination by the 
USDA veterinarians were presented through affidavits and were therefore 
hearsay. However, the Judicial Officer, who makes the final decision for the 
Secretary in these matters, has held that reliable hearsay is admissible in 
administrative proceedings and that “responsible hearsay" is sufficient to support 
an administrative factual finding. Dr. John H. Collins, 46 Agric. Dec. 217, 249 
(1987). Affidavits which are made when the events are fresh in the minds of 
the writer are considered "reliable, probative and substantial." Albert Lee 
Rowland, et al., 40 Agric. Dec. 1934, 1942 (1981) [, aff'd, 713 F.2d 179 (6th 
Cir. 1983)]. The affidavits prepared by the veterinarians in this case were 
completed shortly after they conducted their examinations. I therefore find that 
the affidavits were "responsible hearsay" and support the finding that the horse 
experienced pain when examined. 

When a horse like "Handshaker’s Carbon" manifests "abnormal sensitivity 
or inflammation in both of its forelimbs or both of its hindlimbs," that is, it 
experiences pain, a rebuttable presumption arises under the Act that the horse 
is sore. [15] U.S.C. § 1825(d)(5). Respondent did present as witnesses 
veterinarians who questioned the accuracy of USDA veterinarians’ examination 
methods. These veterinarians, however, did not present any direct evidence 
pertaining to the particular horses and examinations at issue in these cases, or 
otherwise show that the horse’s pain was due to non-prohibited causes. 
Respondent therefore failed to rebut the presumption that the horse was sore. 
Accordingly, complainant’s proof, while somewhat minimal, is nevertheless 
sufficiently substantial under the Department’s rulings to meet the preponderance 
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of evidence standard to sustain a conclusion that "Handshaker’s Carbon" was 
sore, as defined by the Act, when the horse was exhibited on October 1, 1987. 
Sparkman, supra, at 614. 

Respondent also contends that the presumption that the horse is sore is an 
unconstitutional irrebuttable presumption as applied to respondent. This 
argument is without merit. The presumption provided in 15 U.S.C. § 
1825(d)(5) is constitutional as long as it is interpreted as only a rebuttable 
presumption. Richard L. Thornton, et al., 41 Agric. Dec. 870, 879 (1982) [, 
aff'd, 715 F.2d 1508 (11th Cir. 1983), reprinted in 51 Agric. Dec. 295 (1992)]. 
A rebuttable presumption is distinguishable from a presumption that is 
irrebuttable or shifts the ultimate burden of persuasion. A _ rebuttable 
presumption, such as that provided by the Act, does not change complainant’s 
ultimate burden of proof, but shifts to respondent only the burden of producing 
evidence to rebut the presumption. Eldon Stamper, et al., 42 Agric. Dec. 20, 
27 (1983) [, aff'd, 722 F.2d 1483 (9th Cir. 1984), reprinted in 51 Agric. Dec. 
302 (1992)]. Respondent’s evidence was insufficient to rebut the presumption. 
Absent rebuttal, the complainant’s evidence sustains the finding that 
"Handshaker’s Carbon" was sore as defined by the Act. 

When a horse is found to be sore, its owner will be held accountable for 
allowing a horse to be shown or entered for showing while sore, unless the 
horse was entered or shown without the owner’s permission or acquiescence. 
Stamper, supra, at 57. 

After Drs. Clifford and Dussault wrote their findings on a Summary of 
[Alleged] Violations Form 19-7 (CX 1), they gave it to USDA investigator Allen 
R. Christian to complete the form. Christian testified that he obtained the 
requisite information from Charles Roach, the trainer of "“Handshaker’s 
Carbon," and from Kay Burke, the show’s manager. (Tr. I, p. 79.) The 
information Christian recorded on the form (CX 1) shows respondent as the 
owner of the horse and as the person who entered the horse in the show and 
paid the entry fee. The form also notes that the horse arrived at the show on 
September 30, 1987, but does not state when the horse was actually entered. 
Respondent testified that he was present when “Handshaker’s Carbon" was 
exhibited on October 1. Although he said that he had told his trainers that they 
were not to sore any of his horses and that he would not allow a sore horse to 
be entered in a show and exhibited, he did not deny that he had allowed 
“Handshaker’s Carbon" to be entered and exhibited at the Ohio Celebration 
Show. (Tr. I, pp. [230-]31, 234-[35].) 

In these circumstances, I find that respondent allowed “Handshaker’s 
Carbon" to be exhibited. However, I do not find that the evidence shows that 
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the horse was sore when entered. .. . [T]he DQP’s pre-show examination, 
while not sufficient to rebut Dr. Dussault’s testimony that the horse was sore 
when exhibited, is sufficient to rebut the presumption that the horse was sore 
when entered. 

Regarding “Cabbage Row Joe," respondent contends that complainant has not 
presented sufficient evidence to show (1) that "Cabbage Row Joe" was entered 
for the purpose of showing or exhibition in the Kiwanis Club Walking Horse 
Show at Murfreesboro, Tennessee, on April 14, 1990; (2) that the horse was 
sore when entered; or (3) that respondent allowed the horse’s entry in the show. 

As for "Cabbage Row Joe’s" entry in the show, respondent admitted in his 
answer that the horse was entered on April 14, 1990, at the Kiwanis Club 
Walking Horse Show in Murfreesboro, Tennessee. (Answer, Count I, { D.) 
The fact of entry is corroborated by the information contained in the Summary 
of Alleged Violations Form 19-7 (CX 4), showing that "Cabbage Row Joe" was 
entered as exhibitor No. 356, Class 34, at the Murfreesboro Kiwanis Club 
Walking Horse Show in Murfreesboro, Tennessee, on April 14, 1990. USDA 
investigator J.R. Odle, who entered the information on this form, testified that 
he obtained this information from show management and from David Brown, the 
custodian who presented the horse for inspection. (Tr. I, pp. 142-143.) 

“Cabbage Row Joe" was also examined on April 14, 1990. Two 
experienced USDA veterinarians, Allen Knowles and Tyler Riggins, determined 
that the horse experienced bilateral pain in the pastern areas of its front feet. 
In addition to withdrawing its feet in response to palpation, "Cabbage Row Joe" 
demonstrated other indications of pain which included tightening of its 
abdominal muscles and shifting its weight to its rear limbs when the painful 
areas of its front feet were palpated. (Tr. I, pp. 147-149, 157, 182-183; CX 4, 
5, 6.) The veterinarians also testified about their normal examination protocol 
which included elimination of other causes for the horse’s reaction to palpation. 
(Tr. I, pp. 151, 165, 174, 179, 185.) This evidence is sufficient to show that 
the animal manifested such abnormal sensitivity in both its forelimbs as to raise 
the presumption that "Cabbage Row Joe" was sore as defined by the Act. 

As stated above, an owner will be held accountable for allowing a horse to 
be entered while sore unless the horse was entered without the owner’s 
permission or acquiescence. Respondent testified that he entrusted the training 
of “Cabbage Row Joe" to David Brown, gave Brown permission to show the 
horse, and was present when the horse was to be shown. (Tr. I, pp. 233, 237.) 
Although respondent testified that he had instructed Brown that his horses were 
not to be sored, respondent offered no evidence that "Cabbage Row Joe" was 
entered on April 14, 1990, without his permission or acquiescence. In these 
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circumstances, I find that respondent allowed "Cabbage Row Joe" to be entered 
at the show on April 14, 1990, while sore. 


Sanctions 


The Act, 15 U.S.C. § 1825(b)(1), provides that a civil penalty of up to 
$2,000 may be imposed for each violation, and § 1825(c) provides for 
disqualification from significant industry participation for a period of not less 
than one year for the first violation. However, before imposing a monetary 
penalty, consideration must be given to "the nature, circumstances, extent, and 
gravity of the prohibited conduct" as well as the “degree of culpability, history 
of prior offenses, ability to pay, and effect on ability to continue in business." 
These factors have been given due consideration. Complainant has requested a 
penalty of $4,000. Respondent has stipulated to his ability to pay such a 
penalty, and testified that he is retired from business and has never depended 
upon his participation in walking horse exhibitions for his livelihood (Tr. I, pp. 
14, 226-228.) In view of respondent’s violations and the need for a sanction 
that will deter future violations, it is determined that a civil penalty of $4,000 
should be assessed. As this is the first instance of respondent violating the Act, 
he is disqualified for a period of one year from showing or exhibiting horses. 


Findings of Fact 


1. Respondent Calvin L. Baird, Sr., is an individual whose mailing address 
is Route 1, Finchville, Kentucky 40022. 

2. At all times material herein, respondent was the owner of the horses 
known as “Handshaker’s Carbon" and "Cabbage Row Joe." 

3. On October 1, 1987, Designated Qualified Person (DQP) Bob Flynn 
examined and passed "Handshaker’s Carbon" when the horse was presented for 
pre-show inspection. 

4. On October 1, 1987, “"Handshaker’s Carbon" was shown as entry No. 
300, Class No. 2, at the Ohio Celebration Show in Columbus, Ohio. 

5. Respondent allowed "Handshaker’s Carbon" to be shown on October 1, 
1987. 

6. On October 1, 1987, two United States Department of Agriculture 
veterinarians, Drs. John R. Clifford and Clement Dussault, examined 
“Handshaker’s Carbon" after it was exhibited. 

7. On October 1, 1987, "Handshaker’s Carbon" experienced pain in both 
of its front feet when examined. [The horse would have been likely to 
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experience this pain while moving (Tr. I, pp. 25, 91, 98). The pain was caused 
by the use of action devices or chemicals (Tr. I, p. 25; CX 1-3).] 

8. On April 14, 1990, "Cabbage [Row] Joe" was entered to show as entry 
No. 356, Class 34, at the Kiwanis Club Walking Horse Show in Murfreesboro, 
Tennessee. 

9. Respondent allowed the horse to be entered on April 14, 1990. 

10. On April 14, 1990, two United States Department of Agriculture 
veterinarians, Drs. Allen Knowles and Tyler Riggins, examined "Cabbage Row 
Joe." 

11. On April 14, 1990, “Cabbage Row Joe" experienced pain in both its 
front feet when examined. [The horse would have been likely to experience this 
pain while moving (CX 4, 5; Tr. I, p. 154). The pain was caused by the use 
of action devices or chemicals (CX 5, 6; Tr. I, p. 154).] 


Conclusions of Law 


1. Respondent Calvin L. Baird, Sr., violated section 5(2)(D) of the Horse 
Protection Act, 15 U.S.C. § 1824(2)(D), on October 1, 1987, by allowing a 
sore horse known as "Handshaker’s Carbon" to be exhibited in a horse show or 
exhibition. 

2. Respondent Calvin L. Baird, Sr., violated section 5(2)(D) of the Horse 
Protection Act, 15 U.S.C. § 1824(2)(D), on April 14, 1990, by allowing a sore 
horse known as “Cabbage Row Joe" to be entered for the purpose of exhibiting 
or showing in a horse show or exhibition. 

3. The violations warrant the sanctions authorized by section 6 of the Act, 
15 U.S.C. § 1825, and contained in the order below. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent contends on appeal that the ALJ’s Findings of Fact are 
inadequate to support his Conclusions (Respondent’s Appeal Brief at 3-9). 
Although I disagree with Respondent, I have added additional findings in 
Findings of Fact 7 and 11 (set forth in brackets) which render Respondent’s 
argument largely moot. 

The ALJ’s findings (without my additions), which are set forth, in part, 
under the heading "Discussion," state that the horses experienced pain in both 
of their front feet after they were examined in the manner routinely employed 
by the Department’s veterinarians. The ALJ stated that such pain constituted 
“abnormal sensitivity" (Initial Decision at 4-5, 7-8). Those findings are 
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sufficient to raise the statutory presumption of soreness (15 U.S.C. § 
1825(d)(5)), which was not rebutted by Respondent. As stated in Jn re Gray, 
52 Agric. Dec. __, slip cp. at 43 (July 23, 1993): 


"It is well established that bilateral, reproducible pain in response to 
palpation, standing alone, is sufficient to be considered abnormal 
sensitivity and thus support a finding of a violation of the Act." In re 
Smith, 51 Agric. Dec. 327, 330-31 (1992), citing In re Sparkman, 50 
Agric. Dec. 602, 612-13 (1991), and In re Holt, 49 Agric. Dec. 853, 
862 (1990). 


In any event, however, with my additional findings, there is no need to rely 
on the statutory presumption since the Department’s veterinarians expressed their 
expert opinions, which I accept, that the pain was caused by the use of action 
devices or chemicals, and that the horses would have been likely to experience 
the pain while moving (see Gray, supra, slip op. at 44-45). 

Respondent argues that Complainant failed to meet its burden of proof that 
Respondent’s horses were sore, but there is much more than a preponderance 
of the evidence that Respondent violated the Act, as alleged in the Complaint, 
which is all that is required.? See generally Fleming v. USDA, 713 F.2d 179 
(6th Cir. 1983). Specifically, Respondent challenges the sufficiency of palpation 
to show that a horse is sore, but I disagree for the reasons stated in Gray, supra, 
slip op. at 34-38. In addition, as to "Cabbage Row Joe," the horse not only 
demonstrated abnormal sensitivity to palpation, but was “somewhat reluctant to 
lead" (CX 4, 5). Respondent also contends that the Department’s evidence 
violated the Federal Rules of Evidence, which are not applicable here. This 
argument is rejected for the same reasons set forth in Gray, supra, slip op. at 
40-41, 45-47. 

Respondent further contends that he cannot be held responsible, as owner, 
for the two horses involved here in view of the holding in Burton v. USDA, 683 
F.2d 280, 282-83 (8th Cir. 1982). But Burton is not followed by this 
Department outside of the Eighth Circuit for the reasons set forth in Jn re 
Stamper, 42 Agric. Dec. 20, 62, slip op. at 49-56 (1983), aff'd, 722 F.2d 1483 


3See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 
179 (6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), 
aff'd, No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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(9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992) (Excerpt from Stamper 
attached as an Appendix hereto). In addition, "Cabbage Row Joe" did not meet 
one of the three Burton tests, viz., the horse was not approved by the Designated 
Qualified Person during the pre-show examination. 

Finally, as to the sanction, Respondent contends that in view of his age (69), 
and the facts that he exhibits horses only for pleasure and instructed his trainers 
not to sore his horses, a disqualification order would not be necessary to achieve 
the purposes of the Horse Protection Act. However, the reasons why a 
disqualification order is necessary in this case to achieve the purposes of the Act 
are set forth in Stamper, supra, an excerpt from which is set forth as an 
Appendix. In fact, Complainant recommends that the disqualification order be 
increased to 2 years to achieve the purposes of the Act, but that request is 
denied, and the sanction is not increased, for the reasons set forth in Wall v. 
Department of Agric., 663 F.2d 1074 (6th Cir. 1981) (Table), printed in 40 
Agric. Dec. 927 (1981). See In re Thornton, 41 Agric. Dec. 870, 900-13, 922- 
23 (1982), aff'd, 715 F.2d 1508 (11th Cir. 1983). 

For the foregoing reasons, the following Order should be issued. 


Order 


1. Respondent Calvin L. Baird, Sr., is assessed a civil penalty of $4,000. 
The civil penalty shall be paid by certified check or money order, made payable 
to the Treasurer of the United States, and forwarded to Donald A. Tracy, Esq., 
Office of the General Counsel, Room 2014, South Building, United States 
Department of Agriculture, Washington, D.C. 20250-1400, within 30 days from 
the date of service of this Order on Respondent. 

2. Respondent is disqualified for 1 year from showing, exhibiting, or 
entering any horse, and from judging, managing or otherwise participating, in 
any horse show. 

The provisions of this disqualification order shall become effective on the 
30th day after service of this Order on Respondent. 


APPENDIX 


Excerpt from Jn re Stamper, 42 Agric. Dec. 20, 44-63 (1983), aff'd, 722 F.2d 
1483 (9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992). 








—————— 
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In re) CHARLES ROACH AND CALVIN L. BAIRD, SR. 
HPA Docket No. 90-16. 

In re: DAVID BROWN AND CALVIN L. BAIRD, SR. 
HPA Docket No. 91-25. 


Stay Order filed September 15, 1993. 


Donald A. Tracy, for Complainant. 

G. Thomas Blankenship, Indianapolis, IN, for Respondent. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Stay Order issued by Donald A. Campbell, Judicial Officer. 


The Order previously issued in this case is hereby stayed pending the 
outcome of proceedings for judicial review. 


In re: F. DALE ROWLAND AND DENISE ROWLAND. 
HPA Docket No. 92-5. 


Decision and Order filed August 25, 1993. 


Civil penalty — Horse soring — Horse owner and trainer — Disqualification order — Scar rule 
— Agency construction of rule. 


The Judicial Officer reversed the Initial Decision by Judge Bernstein (ALJ) in which he dismissed 
the Complaint which alleged that Respondents, as co-owners of a horse, entered and allowed the 
entry, for the purpose of showing or exhibiting, the horse at a horse show while the horse was sore. 
The ALJ held that the horse had bilateral scars indicative of soring, but that the Department’s Scar 
Rule did not apply because the scars were as fully healed as possible. The Judicial Officer held that 
under the plain language of the Scar Rule, “all” horses that meet the Scar Rule criteria are 
considered sore. “All” is a comprehensive and all inclusive word. The Scar Rule establishes an 
irrebuttable presumption of law that horses of the required age that have scars showing bilateral 
evidence of abuse indicative of soring are regarded as sore. The legislative history of the Scar Rule 
is not inconsistent with the plain language. The legislative history merely recognizes that a scarred 
horse could conceivably be restored to a condition where it no longer has scars, as defined in the 
Scar Rule. An agency’s interpretation of its own regulation is entitled to great deference. The Scar 
Rule is consistent with the purpose of the Act. Providing a market for a scarred horse is highly 


culpable, and entering a scarred horse in an exhibition warrants a $2,000 civil penalty and a 1-year 
disqualification order. 


Robert A. Ertman, for Complainant. 

David N. Patterson, Willoughby, Ohio, for Respondents. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary administrative proceeding under the Horse Protection 
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Act of 1970, as amended (15 U.S.C. § 1821 et seg.). On December 4, 1992, 
Administrative Law Judge Edwin S. Bernstein (ALJ) filed an Initial Decision 
and Order in which he dismissed the Complaint which alleged that Respondents, 
as co-owners of a horse known as “Quarterback Stock," entered and allowed the 
entry, for the purpose of showing or exhibiting, the horse at a horse show while 
the horse was sore. The ALJ found that the horse “had bilateral scars indicative 
of soring” (Initial Decision at 19), and that “[t]he Scar Rule’s prohibition of 
‘bilateral evidence of abuse, which is indicative of soring,’ clearly encompasses 
‘Quarterback Stock’s’ scars" (Initial Decision at 17). Nevertheless, the ALJ 
held that, because the scars "were as fully healed as possible," the horse "was 
‘restored to a satisfactory condition,’ as contemplated by the Department in the 
final rule" (Initial Decision at 19). 

On January 22, 1993, Complainant appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 
U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).~ On March 9, 
1993, the case was referred to the Judicial Officer for decision. 

Based upon a careful consideration of the record in this case, the Initial 
Decision and Order is reversed, and Respondents are assessed a civil penalty of 
$2,000 and disqualified for 1 year from showing, exhibiting, or entering any 
horse, and from judging, managing, or otherwise participating in any horse 
show. However, those portions of the ALJ’s Initial Decision with which I agree 
are set forth below, with additions shown by brackets, deletions shown by dots, 
and with trivial editorial changes not specified. Additional conclusions by the 
Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


This is a disciplinary administrative proceeding under the Horse Protection 
Act ("the Act"), as amended, 15 U.S.C. § 1821 et seq., and the regulations 
issued pursuant to the Act, 9 C.F.R. §§ 11.1-11.41 ("the Regulations"). This 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 








j 
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proceeding was instituted by a Complaint filed by the Administrator, Animal and 
Plant Health Inspection Service ("APHIS"), United States Department of 
Agriculture ("USDA"), on December 6, 1991. The Complaint alleged that 
Respondents, Denise Rowland and F. Dale Rowland, entered and allowed the 
entry of a horse for showing while the horse was sore, in violation of the Act 
at 15 U.S.C. § 1824(2). The Administrator seeks the imposition of civil 
penalties and the disqualification of Respondents from significant participation 
in the horse industry as provided under section 6(c) of the Act, 15 U.S.C. § 
1825(c). Respondents filed a timely Answer on January 6, 1992, and an 
Amended Answer (hereinafter referred to as "the Answer") on January 21, 
1992, in which they denied the material allegations of the Complaint. 

I presided over a hearing on August 4 and 5, 1992, in Cleveland, Ohio. 
Complainant was represented by Robert Ertman, Esq., of the Office of the 
General Counsel, U.S. Department of Agriculture. Respondents were 
represented by David N. Patterson, Esq. The parties filed proposed findings of 
fact, proposed conclusions of law and briefs on November 2, 1992. Ail 
proposed findings, proposed conclusions and arguments have been considered. 
To the extent indicated, they have been adopted. Otherwise, they have been 
rejected as irrelevant or not supported by the evidence. 


Statute and Regulations 
The following statutory provisions are applicable: 
As used in this chapter unless the context otherwise requires: 


(3) | Theterm "sore" when used to describe a horse means 
that— 


(D) any other substance or device has been used by a 
person on any limb of a horse or a person has engaged in a 
practice involving a horse, 


and, as a result of such application, infliction, injection, use, or 
practice, such horse suffers, or can reasonably be expected to 


suffer, physical pain or distress, inflammation, or lameness when 
walking, trotting, or otherwise moving, except that such term does 
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not include such an application, infliction, injection, use, or 
practice in connection with the therapeutic treatment of a horse by 
or under the supervision of a person licensed to practice 
veterinary medicine in the State in which such treatment was 
given.! 


The following conduct is prohibited [by section 5 of the Act]: 


(2) | The (A) showing or exhibiting, in any horse show or horse 
exhibition, of any horse which is sore, (B) entering for the purpose 
of showing or exhibiting in any horse show or horse exhibition, any 
horse which is sore, (C) selling auctioning, or offering for sale, in 
any horse sale or auction, any horse which is sore, and (D) allowing 
any activity described in clause (A), (B), or (C) respecting a horse 
which is sore by the owner of such horse.” 


(d)(S) In any civil or criminal action to enforce this chapter or any 
regulation under this chapter a horse shall be presumed to be a horse 
which is sore if it manifests abnormal sensitivity or inflammation in both 
of its forelimbs or both of its hindlimbs.’ 


(b)(1) Any person who violates section 1824 of this title shall be 
liable to the United States for a civil penalty of not more than $2,000 for 
each violation. . . .4 


115 U.S.C. § 1821(3)(D). (Emphasis added.) 
715 U.S.C. § 1824(2). 
315 U.S.C. § 1825(d)(5). 


*15 U.S.C. § 1825(b)(1). 
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(c) In addition to any fine, imprisonment, or civil penalty 
authorized under this section, any person who... (a). . . paid a civil 
penalty assessed under subsection (b) [of this section or is subject to a 
final order under such subsection assessing a civil penalty] for any 
violation of any provision of this chapter or any regulation issued under 
this chapter may be disqualified by order of the Secretary, . . . from 
showing or exhibiting any horse, judging or managing any horse show, 
horse exhibition, or horse sale or auction for a period of not less than 
one year for the first violation [and not less than five years for any 
subsequent violation]... .° 







All horses born on or after October 1, 1975, are subject to the "Scar Rule," 
9 C.F.R. § 11.3(a), which provides: 
























The anterior and anterior-lateral surfaces of the fore pasterns 
(extensor surface) must be free of bilateral granulomas,° other bilateral 
pathological evidence of inflammation, and, other bilateral evidence of 
abuse indicative of soring including, but not limited to, excessive loss of 
hair. 






°"Granuloma" is defined as any one of a rather large group of fairly 
distinctive focal lesions that are formed as a result of inflammatory 
reactions caused by biological, chemical, or physical agents. 


Findings of Fact 


1. Respondents F. Dale Rowland and Denise Rowland are individuals whose 
mailing address is 9362 Read Road, Cambridge, Ohio 43725. (Answer, { I A) 
2. At all times relevant, F. Dale Rowland and Denise Rowland jointly 
owned the horse known as "Quarterback Stock," (CX 1; Tr. 11), and F. Dale 
Rowland was the trainer of “Quarterback Stock." (CX 1, 5-7) 
3. Denise Rowland entered "Quarterback Stock" as entry number 522, Class 


15 U.S.C. § 1825(c). 
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14, on June 22, 1991, at the Greenback Classic Horse Show at Randolph, Ohio 
(CX 1, 5-7; Tr. 390) [, and F. Dale Rowland allowed such entry]. 

4. On June 22, 1991, “Quarterback Stock" was a twelve-year-old horse, 
born after October 1, 1975, and was therefore subject to the Scar Rule. (9 
C.F.R. § 11.3; CX 1, 5) 

5. Designated Qualified Person ("DQP") Harold Pennington inspected 
"Quarterback Stock" for compliance with the Act on the day of the Greenback 
Classic and passed the horse for participation in the show. (CX 2-4) 

6. USDA veterinarian, Gwen Lee, D.V.M., attended the Greenback Classic 
to examine horses for compliance with the Act. Dr. Lee attended a week-long 
Departmental training course in determining compliance with the Act in 
February 1991. (Tr. 71-72). Dr. Lee testified that she remembered examining 
Respondents’ horse because: 


Ms. Rowland got quite upset and she got very angry and she started 
yelling. ... [S]he told us she was going to sue us and then about a 
month later, we were named in a lawsuit for three-quarters of a million 
dollars. (Tr. 72) 


. . . [I]t was obviously such a big deal, you know, that Ms. Rowland 
got very upset and the lawsuit came out and it’s something that is sort of 
burned in my memory, because it was obvious that it was going to be a 
very important event. (Tr. 107) 


The Greenback Classic was the only show at which Dr. Lee examined horses 
for compliance with the Act. (Tr. 71) 

7. Dr. Lee found that “Quarterback Stock" had bilateral scars on the 
anterior pasterns of his forelegs and she, therefore, found him to be out of 
compliance with the Act based upon the “Scar Rule," 9 C.F.R. § 11.3 (a). (CX 
1 and 2; Tr. 72-73) She described the horse’s bilateral scars as being at two 
areas. These were scars at the high end of the long pastern bone on each leg, 
approximately the size of quarters, and smaller scars, approximately the size of 
nickels, on each leg, at the mid-range of the long pastern bone. (CX 1; Tr. 73, 
81-82) Dr. Lee judged the scars to be at approximately the same height on each 
leg, below the fetlock joint. (CX 1, 8A; Tr. 98, 121) On the back of the 
Summary of Alleged Violation form, Dr. Lee noted, "Bilateral scarring -- 
obvious -- front fetlocks." (CX 1) She explained the term "fetlock": 


Near eee 


es 
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[W]Jhen I said that the scarring was obvious front fetlocks, I meant that 
it was up towards the fetlock joint, but it was clearly, in my mind, over 
the pastern joint -- over the pastern bone, which is where it’s illegal to 
have scarring, according to the regulations. (Tr. 98) 


Dr. Lee described the scars as “raised whitish-pink focal areas of granulation 
tissue, with no hair," which were raised about a quarter of an inch. (Tr. 90) 
As to the likely cause of the scars, she testified: 


If it’s an abrasion, you don’t really expect to get that raised granulation 
tissue. It’s more of a flatter healing that’s formed, it’s not the raised 
tissue. 


. . . That indicates more of a chronic insult to the skin. ... (Tr. 
96) 


Dr. Lee testified that chains could reach the area of the scars. (Tr. 135) 
However, she found that the horse had no sensitivity to palpation. (CX 1, 2; 
Tr. 97, 142) 

8. Miava Binkley, D.V.M., an experienced USDA veterinarian, also 
examined "Quarterback Stock" on June 22, 1991. (CX 1, 3; Tr. 157) She also 
remembered examining the horse because of the following event: 


I had to go over to Ms. Rowland and tell her the horse -- we found the 
horse to be sore because it was scarred, at which point she became very 
very upset, very very agitated. 


. . . [S]Jhe began yelling and screaming, threatening us, threatening 
to sue us. . . . [S]he had a small crowd of people started to gather and 
watch the commotion, so I remember it very well. (Tr. 157-158) 


Only one horse was found to be sore at the Greenback show, the last show at 
which Dr. Binkley examined horses for compliance with the Act. (Tr. 174, 
223) “Quarterback Stock" was the only horse that Dr. Binkley found to be sore 
during the 1991 show season. (Tr. 175) 

Dr. Binkley concurred with Dr. Lee that the horse was sore based upon the 
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Scar Rule. (CX 1, 2, 3; Tr. 157-158) Dr. Binkley testified that the scars on 
the upper area of the pasterns of each leg, just below the fetlock, were about an 
inch in diameter, pinkish, raised and rounded. (Tr. 158-159) Dr. Binkley also 
reported smaller, bilateral scars lower on the pastern. (CX 1, and 3; Tr. 158) 
On the back of the Summary of Alleged Violation form, Dr. Binkley noted, 
"horse scarred, front fetlocks (low on fetlocks)." (CX 1) 

In response to questions regarding the meaning of the terms "pastern" and 
"fetlock," Dr. Binkley agreed with the definition of “pastern" contained in the 
Illustrated Veterinarian’s Encyclopedia for Horsemen as "the area between the 
fetlock joint and the coronary band." (Tr. 163) She further testified: 


Q. Doctor, if somebody puts the emphasis in the definition of fetlock 
on the area of the joint, does this keep the pastern from running all the 
way up to the fetlock joint itself? 


A. No. I think there’s some area of overlap between the two. The 
pastern and the fetlock are general horsemen’s terms of areas of a horse’s 
confirmation. The pastern derives its name because the pastern area that 
horsemen refer to lies directly over the pastern bones, which there are 
two, the long pastern bone and short pastern bone. (Tr. 163) (emphasis 
added) 


She explained her use of the term "fetlock" in her notes as follows: 


Fetlock, a lot of horsemen use that term fairly loosely to refer to the 
joint or the area around the joint, much as I did in my little notes to 
myself, it’s a very general loose term. However, the long pastern bone 
does extend all the way to the fetlock joint, that’s made up of the long 
pastern bone and the cannon bone. So to me, there is some overlap in 
those two terms. (Tr. 164) 


With respect to the cause of the scars on "Quarterback Stock," Dr. Binkley 
testified: 


An abrasion, typically, if it’s a one time occurrence, a horse might 
fall or scrape itself . . . that would typically tend to heal with a flat-type 
ofiecer:...... 
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. . . The scars that I saw were rounded and rather raised, which is 
something you typically don’t see on a one-time injury-type scar. 


Usually, if you’ve got a raised scar, that means the body put up a 
profilifitive (sic) wound healing defense against an injury that’s happened 
more than once. . . . So that would account for the raised nature of this 
scar that probably it happened on some kind of chronic insult or injury 
to that area of the foot. (Tr. 165-166) 


9. When advised of the veterinarians’ finding that "Quarterback Stock" was 
in violation of the Scar Rule, DQP Pennington declined to reverse his earlier 
decision and issue a ticket excluding the horse from competition as sore. (CX 
3; Tr. 187) In a statement given to USDA inspector Don Castner on the day of 
the show, Mr. Pennington indicated that his decision not to issue a ticket 
excluding Respondents’ horse from competition was based upon his opinion that 
the scars on the horse’s left foot were above the "chain pattern." (CX 3) 

10. Mr. Pennington testified that he found it hard to remember since it had 
"been a while" since he had examined the horse, but to the best of his 
knowledge "Quarterback Stock" has “hair loss on one foot," and "two or three 
small places that are above the ankle that are round and flat." (Tr. 218) Mr. 
Pennington expressed the opinion that the horse "has enough hair loss and 
enough raise that you would call him out in the left foot." (Tr. 248-249) He 
believed that the remaining two or three marks at issue were not chain scars. 
(Tr. 249) He stated that "to be a scar they have to be raised, they have to be 
granulated," rather than the slick areas which were pink and soft and not 
granulated. (Tr. 250) 

With regard to the "chain pattern," Mr. Pennington first testified: 


I told her [the veterinarian] if the chains came up that high and they went 
down over the coronet band and you had a real problem. (Tr. 219) 
[Brackets by ALJ] 


Some of his additional testimony was ambiguous: 


Q. Okay. If it [the chain] doesn’t go down as far as the coronet 
band, then it wouldn’t go up as far as the fetlock? 


A. It won’t go up above the ankle. 
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Q. Okay. Did you ever see one that went above the fetlock? 
A. No, not really, no. (Tr. 221) (emphasis added) 


11. Denise Rowland testified that when she purchased "Quarterback Stock," 
the horse had the same marks that he bore on June 22, 1991 (Tr. 259, 265), 
which she described as “smooth hairless spots on his feet," that “aren’t 
technically scars." (Tr. 259-260) She later added that, "it’s hair follicle damage 
-- which means the hair will never grow on that spot." (Tr. 262) As to the size 
of the scars, Ms. Rowland stated, “the biggest one is about the size of my 
fingernail, my small fingernail." She testified that "three of them are perfectly 
flat," and “on the left foot is the only raised one he has. . .," (Tr. 262-263), 
which is raised “about a quarter of an inch." (Tr. 268) Ms. Rowland testified 
that the scars were located “on the fetlock," (Tr. 267), higher, more to the 
outside of the leg, and less round than the USDA veterinarians depicted them 
on the Summary of Alleged Violation form. (CX 1; Tr. 289) She testified that 
the veterinarians had depicted scars which were not present on the horse’s feet. 
(Tr. 290) 

Ms. Rowland described the shape of the scars variously. First she stated, 
“One is ‘y’ shaped, one is kind of irregular shaped -- and two are spots." (Tr. 
261) Later, she described the outside right scar as a “long, narrow scar." (Tr. 
267) Ms. Rowland indicated the shape and location of the scars on a diagram 
depicting four marks in a row across the anterior pasterns of the horse’s 
forelegs, at approximately the same height, two on each leg, beneath the widest 
part of the rounded area at the top of the diagram which represents the first joint 
above the hoof. (CX 19) 

Ms. Rowland responded "no" when asked if a chain goes “in the area where 
those marks are?" She explained: 


You’re going to have to have one half inch above the coronary band so 
that when you pull the chain forward it cannot hit, okay? And it’s only 
going to go up into this area here because it doesn’t have room to go 
back and forth. (Tr. 268) 


She testified that the previous owner told her that “Quarterback Stock’s" 
scars were caused by a fall on concrete and wrap injuries, when the horse’s legs 
were wrapped after the fall. (Tr. 307) 

12. F. Dale Rowland testified that "Quarterback Stock" had "small places, 
hairless places, on his fetlock area," when Respondents purchased the horse, 


eo" 





F. DALE ROWLAND and DENISE ROWLAND 1113 
52 Agric. Dec. 1103 


(Tr. 391), "two on each fetlock," which he described as “smooth bald spots." 
(Tr. 393) He stated that they’ve “never changed" since they bought the horse. 
(Tr. 392) He described the scars as “about the size of my thumb, little 
fingernail," and stated that "[t]his one here on the left front outside is raised 
slightly." (Tr. 404) He added, "[t]his is the one that may possibly go into the 
pastern area slightly." (Tr. 404) He described the shape of the raised scar by 
saying "it runs in an angle." He described the other scars as follows: "this one 
on the outside is sort of circular on the right foot and this one on the left foot 
on the outside. This one is kind of like a ‘y’ shaped on the inside of the right." 
(Tr. 405) He expressed the opinion that no scars were in the chain pattern and 
denied that there were more than four scars. (Tr. 406, 411) In response to 
questioning about the cause of the scars, Mr. Rowland testified that the previous 
owner "said he fell on concrete or asphalt or something to that effect." (Tr. 392) 
He depicted the scars on a diagram of horse’s legs as four marks aligned at 
approximately the same height, lower than the marks depicted by Denise 
Rowland and higher than the marks made by Dr. Bricker. (RX 22; Tr. 393) 

13. Respondents’ veterinarian, Michael Bricker, D.V.M.., testified that he 
has an interest in equine medicine and surgery (Tr. 323) and seventy-five 
percent of his work is with equines. (Tr. 344) Dr. Bricker stated that he has 
been treating Respondents’ horses for about 25 months, (Tr. 324), and that he 
examined "Quarterback Stock" on June 24, 1991. (Tr. 331) He described the 
horse’s scars as follows: 


I saw some hairless areas that -- that I feel is more on the fetlock area 
than on the pastern area. Minor hairless area -- there’s one area on the 
left front that is probably -- starts at the fetlock and goes down into the 
pastern. That one is slightly raised. The other ones are just hairless 
areas that aren’t raised. (Tr. 331-332) 


Bricker described the shape of the scars as follows: 


There’s one that’s -- that I would consider a linear line. That was a left 
front leg on the anterior lateral surface. That is a -- that is a line. The 
other mark on the left front is a circular area. The one on the right 
front, if I think -- if I recall, you get down and you spread the hairs. It 
kind of makes a “y" shape. . . on the right front anterior medial surface 
and on the outside it’s -- it’s more of a -- I don’t want to say a line. It 
was more of a circular type area then, too. [(Tr. 337)] 
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In response to my questioning, Dr. Bricker gave the following testimony 
which is somewhat inconsistent with the preceding description: 


Q. With respect to the marks that were circular in shape, comparing 
them to coins, pennies, nickels, quarters, what size would you compare 
them to? 


A. Probably in between a nickel and a dime. 
Q. For all three marks that are circular? 
A. Right. (Tr. 337) (emphasis added) 


With regard to the one raised scar, the witness stated that it had “possibly 
an eighth of an inch raise." (Tr. 338) Dr. Bricker did not recall seeing more 
than two scars on either leg. (Tr. 355-356) He did not record his observations 
of the scars on June 24, 1991. (Tr. 363) 

In testimony with regard to definitions of the "fetlock area" and “pastern," 
Dr. Bricker introduced a diagram of a horse which identified the fetlock joint 
as in the center of the first round ball above the hoof, also identified as “ankle. " 
(RX 21) He concurred with the depiction of pastern area which Mr. Pennington 


had drawn on a diagram (CX 10-C), as extending downward from midway on 
the long pastern bone to midway on the shorter bone below. (Tr. 351) Dr. 
Bricker also stated that he agreed with the definition of “pastern" in the 
Illustrated Veterinarian’s Encyclopedia for Horsemen, as "the area between the 
fetlock joint and the coronary band." (Tr. 361) He stated: 


Now if you want to get technical yes, the fetlock is that joint and I 
cannot clinically go out and look at a horse and point to that -- the line 
going from the cannon bone to the pastern bone, so I’d say it’s the, you 
know, the round surface that you see above the -- above the hoof. (Tr. 
368) 


Dr. Bricker described the depiction of scars by the Department’s veterinarians 
(CX 1) as “mid-region of the pastern area" (Tr. 352), and stated that they were 
“marked a little bit low." (Tr. 353) (emphasis added) He depicted the scars on 
an identical diagram as four marks aligned, two on each of the horse’s forelegs, 
at approximately the same height, slightly above the narrowest part of the leg, 
lower than the height depicted by both Respondents. (CX 19, 20, 22) 
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With respect to the cause of the scars, Dr. Bricker testified that he "would 
not want to venture to say," but stated, "I have seen sores -- scars from soring 
and the ones that I have seen are usually lower on the leg and the ones that I’ve 
seen have been linear." (Tr. 343) 

14. Dr. Bricker described “Quarterback Stock’s" scars as "healed as much 
as possible." He said, "I mean, it’s causing the animal no problem and they’re 
cool. In other words, they’re not warm to the touch and that’s as good as 
they’re going to get." (Tr. 344) In response to questions, Dr. Bricker added: 


If they’re warm, warmth tells you inflammation, there’s still some 
healing processes going on or some kind of inflammatory process going 
on and these are -- like I said, these are -- to me they look like old 
wounds and they’ve been there awhile and they are definitely cool to the 
touch and they -- they’re as good as we’re going to get. 


. .. [E]very [sic] since I’ve been doing their work I’ve never had to 
treat the lower leg. (Tr. 345) 


He responded, "yes" when asked if the marks were unchanged over the period 
that he had examined the horse. (Tr. 359) In response to questioning about the 
relative ease of healing a horse’s lower leg injury, Dr. Bricker testified: 


It’s just much harder to get a lower leg injury to heal. 


. It’s mostly due to the movement, what they call mic -- 
micromovement of that area. [(Tr. 342)] 


He also stated that, "[e]very time an animal moves you just get a little bit of 
movement, irritates the area" (Tr. 342). He stated that the horse had feeling but 
not increased sensitivity at the scars. (Tr. 366) 

15. The area of a horse, referred to in the Scar Rule, 9 C.F.R. § 11.3(a), 
as the "pastern," is the area above the coronary band and below the fetlock joint 
-- the joint of the long pastern bone and the cannon bone. (Tr. 163, 361-362) 

16. On June 22, 1991, "Quarterback Stock" had bilateral raised, hairless 
scars of approximately the same type, at the same location on the anterior 
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pasterns of its forelegs, which are indicative of soring. 

17. The scars on "Quarterback Stock" have remained unchanged from the 
time that Respondents purchased the horse until the present time, including June 
22, 1991. (Tr. 218, 247, 275) 

18. “Quarterback Stock" was examined by USDA veterinarians after 
competing in horse shows on May 17, 1991 (RX 23), and on October 4 and 5, 
1991, when he was photographed after competition wearing chains. (RX 12, 
23; Tr. 277, 283) He was inspected by DQPs on April 19-20, April 27, May 
17, May 25, June 14-15, July 3-6, July 12-13, July 27 and October 4-5, 1991. 
He also underwent post-show inspections on May 17 and May 25, 1991. (RX 
23) Dr. Binkley examined “Quarterback Stock" in 1989 after he won the 
competition at the Ohio Celebration. (RX 7; Tr. 274-276) During none of 
these inspections was "Quarterback Stock" found to be sore. 


Discussion 


Although the testimony is conflicting as to the precise size, shape, 
appearance and location of the scars on "Quarterback Stock," the preponderance 
of credible evidence supports Complainant’s contention that the animal bore 
bilateral scars, of approximately the same size, degree and location on the 
anterior pasterns of its forelegs. As stated by the Department in the Federal 
Register, 43 Fed. Reg. 18,519 (1978), when the Scar Rule was proposed, such 
bilateral scars of approximately the same degree, at approximately the same 
location, are not likely the result of an accident, and are indicative of "soring." 
This conclusion is particularly warranted, where, as here, multiple scars appear 
at the same relative positions on each foot. 

With regard to the description of the scars, I find more persuasive the 
precise and consistent descriptions of the two USDA veterinarians. Dr. Lee’s 
and Dr. Binkley’s credibility were enhanced by the fact that their concurring 
statements were recorded shortly after they examined the horse and their 
testimony was based upon their memory of the events. 

The descriptions by Respondents’ witnesses were less precise and less 
consistent with each other. Denise Rowland, DQP Pennington and Dr. Bricker 
were somewhat inconsistent in their own positions. In addition, Dr. Bricker’s 
testimony is less reliable because he did not record his observations at the time 
of his examination, as did Drs. Lee and Binkley. 

Mr. Pennington’s decision on the day of the show not to write a ticket for 
"Quarterback Stock" was based upon his belief that the scars on the left foot 
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were above the "chain pattern." He did not contend at that time, as he did later, 
that the "marks" were not scars of the type prohibited by the regulation. When 
he testified as to the appearance and location of the scars, he began by 
acknowledging that it was “hard to remember," since it had “been a while" since 
he examined the horse. While he believed that the horse was out of compliance 
on one foot, he testified that the remaining two or three marks, about which he 
disagreed with the Department’s veterinarians, were flat, not granulated, and not 
chain scars. 

Although Mr. Pennington and the other witnesses for Respondents 
emphasized their disagreement over these characteristics, none is specifically 
required under the rule. Scars need not be shown to be raised, granulated or 
caused by chains. While the rule refers to "granuloma" this term is defined as 
"a focal lesion formed as a result of inflammatory reactions caused by 
biological, chemical or physical agents." 9 C.F.R. § 11.3(a) n.S5 (emphasis 
added) Although the term "lesion" is not explained in the rule, the International 
Dictionary of Medicine and Biology,® volume II, of which official notice is 
taken, defines "lesion" at page 1565 as "a pathological alteration in the structure 
or function of a tissue or organ." (emphasis added) In fact, Respondents offer 
no basis for their contention that the scars are not of the type and severity 
prohibited by the Scar Rule. (Brief for Respondents at 15) The Scar Rule’s 
prohibition of “bilateral evidence of abuse, which is indicative of soring," 
clearly encompasses "Quarterback Stock’s" scars. 

Although they did not agree completely in their descriptions, three of 
Respondents’ witnesses admitted that the horse had two marks at approximately 
the same height at the anterior pastern of each foreleg. These witnesses, Denise 
Rowland, F. Dale Rowland and Dr. Bricker, each depicted four scars aligned 
in a row on identical diagrams of the horse’s legs (RX 19, 20, 22), although 
they placed the scars at different heights on the diagram. (RX 19, 20, 22) 

There were also differences in the shapes of the scars, as depicted by 
Respondents’ witnesses. Although both Respondents depicted a “y" shaped scar 
at the same relative position, one was an upright "y" and the other was an 
inverted "y." (CX 19 and 20) While Denise Rowland agreed with the USDA 
veterinarians that the scar was raised -- about a quarter of an inch -- on at least 
one scar (Tr. 268), Dr. Bricker testified that the scar was raised, but only by an 
eighth of an inch. (Tr. 338) 

Respondents’ chief contention is that the scars were not located in the area 
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of the horse’s legs properly described as the pasterns, but were actually in the 
area properly described as the fetlock. However, all three of the veterinarians 
who testified agreed with the definition of “pastern" in the Illustrated 
Veterinarian Encyclopedia for Horsemen, as the area above the coronary band 
and below the fetlock joint. The evidence shows that "fetlock," as used by Drs. 
Lee, Binkley and Bricker is a non-technical term which refers to the area 
surrounding the fetlock joint, including the upper portion of the long pastern 
bone. (Tr. 98, 124, 368) 

That Respondents’ witnesses used the terms, "fetlock" and “pastern" with 
less than precise meanings and were not in agreement as to the location of the 
scars, is evidenced by their placement of marks depicting the scars on the 
diagrams in evidence. For example, the mark which Denise Rowland used to 
depict the scar she described as extending into the pastern area ended well above 
the level at which Dr. Bricker and Dale Rowland placed the scars, including 
those they described as being wholly within the fetlock area, above the pastern. 
(RX 19, 20, 22) The mark that Dale Rowland made to indicate the same scar, 
which he also described as possibly reaching into the pastern area, ended above 
the marks placed by Dr. Bricker. (Tr. 20, 22) 

Respondents also rely on the theory that the scars were above the “chain 
pattern." This argument lacks merit. The Scar Rule’s prohibition applies to the 
horse’s pasterns and is not otherwise limited to any one area, such as a "chain 
pattern." 9 C.F.R. § 11.3(a). Moreover, Mr. Pennington’s and Mrs. 
Rowland’s testimony in support of this theory is not persuasive. This testimony 
suggested that the chains worn by "Quarterback Stock" could not reach the area 
of the pastern on which the scars were located, because the diameter of the 
chain would be too small to extend over the broad part of the foot just above the 
coronary band. (Tr. 219-221) This contention, however, is not supported by 
the photographs of “Quarterback Stock" in competition (RX 3, 11) or by the 
exhibits which depict the proportions of the horse’s leg. (CX 1, 10) 

With regard to the likely cause of the scars, I find the evidence of the 
Department’s veterinarians to be the more persuasive. Not only were their 
descriptions of the scars more credible than those of Respondents’ witnesses, but 
their training in determining compliance with the Act makes them more qualified 
than Dr. Bricker to determine what types of scars are indicative of "soring." 
Respondents’ hearsay evidence as to accidental causes lacks reliability because 
it allegedly was made by the seller of the horse, who was far from a 
disinterested declarant. 
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ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


The ALJ dismissed the Complaint because of the following Findings and 
Conclusions, which I do not adopt (Initial Decision at 14-15, 19-20): 


19. Statements published in the Federal Register accompanying the 
final Scar Rule provide clarification of the regulation by the Department, 
See Finest Fruits, Inc. v. Korean Produce Corp., [No. 87 CIV. 6579 
(SWK), 1988 WL 96028 (S.D.N.Y. Sept. 6, 1988) (Text in 
WESTLAW), printed in 47 Agric. Dec. 1423, 1425 (1988)]. These 
statements demonstrate that the Department contemplated that "a scarred 
horse could be restored to a satisfactory condition with proper care, rest, 
and time." 44 Fed. Reg. 25176 (1979) In response to a comment 
suggesting that the concept of “once sore always sore" was associated 
with the Scar Rule and required elimination, the Department explained 
that no change to the rule was necessary, in part, because "such a scarred 
horse could be restored to a satisfactory condition... ." 44 Fed. Reg. 
25176 (1979) 


20. "Quarterback Stock’s" scars were fully healed on June 22, 
1991, and the horse was "restored to a satisfactory condition" as 
contemplated by the Department. 


Conclusion 


Since the uncontested evidence demonstrates that the scars found on 
"Quarterback Stock’s" pasterns were fully healed and the horse was, 
therefore, "restored to a satisfactory condition," as contemplated by the 
Department’s statement accompanying the final rule implementing the 
"Scar Rule," "Quarterback Stock" was not "sore" on June 22, 1991, 
within the meaning of the Horse Protection Act or the Regulations issued 
pursuant to the Act. 


Although “Quarterback Stock" had bilateral scars indicative of soring, 
I find the uncontested testimony by Dr. Bricker, that the scars on 
"Quarterback Stock" were healed as fully as possible, to be significant. 
The USDA veterinarians did not dispute Respondents’ evidence that the 
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scars were healed. In fact, they concurred with Dr. Bricker’s testimony 
that the areas had no sensitivity. Furthermore, Respondents’ witnesses 
testified, without contradiction, that the horse’s scars were unchanged 
from the time that Respondents purchased “Quarterback Stock" until the 
present time. 


I, therefore, conclude that "Quarterback Stock," whose scars were as 
fully healed as possible, was "restored to a satisfactory condition," as 
contemplated by the Department in the final rule. As a result, 
"Quarterback Stock" would not “reasonably be expected to suffer, 
physical pain or distress, inflammation, or lameness when walking, 
trotting, or otherwise moving." This conclusion is further supported by 
the uncontested evidence that "Quarterback Stock" showed no abnormal 
sensitivity when examined by other officials, shortly before and after the 
June 22, 1991, show. This included examinations by USDA 
veterinarians, after competing in horse shows, and a 1989 examination 
by Dr. Binkley. There is also evidence that on at least one occasion 
when he was inspected by veterinarians after a show, "Quarterback 
Stock" had been wearing chains while he competed. 


I, therefore, conclude that “Quarterback Stock" was not "sore" 
pursuant to the Scar Rule on June 22, 1991. 


I disagree with the ALJ’s interpretation of the Scar Rule, which states, in 


entirety (9 C.F.R. § 11.3): 


§ 11.3 Scar rule. 


The scar rule applies to all horses born on or after October 1, 1975. 
Horses subject to this rule that do not meet the following scar rule 
criteria shall be considered to be "sore" and are subject to all prohibitions 
of section 5 of the Act [(15 U.S.C. § 1824)]. The scar rule criteria are 
as follows: 

(a) The anterior and anterior-lateral surfaces of the fore pasterns 
(extensor surface) must be free of bilateral granulomas,° other bilateral 
pathological evidence of inflammation, and, other bilateral evidence of 
abuse indicative of soring including, but not limited to, excessive loss of 
hair. 

(b) The posterior surfaces of the pasterns (flexor surface), including 
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the sulcus or "pocket" may show bilateral areas of uniformly thickened 
epithelial tissue if such areas are free of proliferating granuloma tissue, 
irritation, moisture, edema, or other evidence of inflammation. 


‘Granuloma is defined as any one of a rather large group of fairly 
distinctive focal lesions that are formed as a result of inflammatory 
reactions caused by biological, chemical, or physical agents. 


The Scar Rule was promulgated pursuant to section 9 of the Act, which 
provides (15 U.S.C. § 1828): 


The Secretary is authorized to issue such rules and regulations as he 
deems necessary to carry out the provisions of this chapter. 


Before discussing my disagreement with the ALJ’s interpretation of the Scar 
Rule, it is important to note that at no time in this proceeding have Respondents 
challenged the validity of the Scar Rule, either on constitutional grounds, 
statutory authority grounds, or any other grounds. The Scar Rule is, of course, 
presumptively valid. United States v. Rock Royal Co-op., Inc., 307 U.S. 533, 
567-68 (1939); Pacific States Box & Basket Co. v. White, 296 U.S. 176, 185 
(1935); Borden’s Farm Prods. Co. v. Baldwin, 293 U.S. 194, 209 (1934); In 
re S.S. Farms Linn County, Inc. (Decision as to James Joseph Hickey and 
Shannon Hansen), 50 Agric. Dec. 476, 497 (1991), aff'd, 991 F.2d 803 (9th 
Cir. 1993) (Table) (text in WESTLAW) (not to be cited as precedent under 9th 
Circuit Rule 36-3). Not only has the Scar Rule not been challenged, but the 
rulemaking record underlying the Scar Rule is not before us. Hence there 
would be no basis for declaring the Scar Rule invalid in this proceeding even if 
Respondents had challenged it. 

Second, it is important to note that even though Respondents argued before 
the ALJ that the scars on "Quarterback Stock" are not on the horse’s pasterns, 
that the horse is not bilaterally scarred, and that the scars are not a result of 
abuse or intentional soring, Respondents did not appeal from the ALJ’s findings 
and conclusions that “[o]n June 22, 1991, ‘Quarterback Stock’ had bilateral 
raised, hairless scars of approximately the same type, at the same location on 
the anterior pasterns of its forelegs, which are indicative of soring" (Initial 
Decision at 13), and that "[t]he Scar Rule’s prohibition of ‘bilateral evidence of 
abuse, which is indicative of soring,’ clearly encompasses ‘Quarterback Stock’s’ 
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scars" (Initial Decision at 17). (If Respondents had appealed from those findings 
and conclusions (see 7 C.F.R. § 1.145(b)), I would have ruled against 
Respondents.) 

The only issue on appeal is whether the ALJ properly interpreted the Scar 
Rule. I disagree with his interpretation. In interpreting the Scar Rule, we 
should, of course, look first to the language of the Scar Rule itself. I find no 
ambiguity in the language of the Rule. The Scar Rule plainly states that "all" 
horses born after October 1, 1975, that "do not meet the following scar rule 
criteria shall be considered to be ‘sore’ and are subject to all prohibitions of 
section 5 of the Act." "All" means "the whole number, quantity, or amount: 
TOTALITY" (WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY, 
UNABRIDGED (1981), at 54). And see BLACK’s LAW DICTIONARY (Sth ed. 
1979), at 68. “The word ‘all’ signifies ‘the whole of; ... A more 
comprehensive word cannot be found in the English language." Vandermode v. 
Appert, 125 N.J. Eq. 366, 5 A.2d 868, 871 (1939). And see Addison v. Holly 
Hill Fruit Products, Inc., 322 U.S. 607, 610-11 (1944). “A more 
comprehensive and all-inclusive word than ‘all’ can hardly be found in the 
English language. There is a totality about it that few words possess." Jn re 
Central of Georgia Ry. Co., 58 F. Supp. 807, 813 (S.D. Ga.), rev’d on other 
grounds, 150 F.2d 453, 455-56 (Sth Cir. 1945). 

Under the ALJ’s interpretation, all horses that meet the age and Scar Rule 
criteria are not considered to be sore. Only those scarred horses that have not 
been sufficiently healed so that sensitivity is not detected upon palpation are 
regarded as sore, even though their scars show bilateral evidence of abuse 
indicative of soring. Nothing in the language of the Scar Rule lends itself to that 
interpretation. 

The Scar Rule is of the same nature as the peanut marketing quota provision 
involved in Bowers v. United States, 226 F.2d 424, 425 n.1 (Sth Cir. 1955), 
which stated: 


7 U.S.C.A. § 1359(a), as material here, provides as follows: 


"(a) The marketing of any peanuts in excess of the marketing 
quota for the farm on which such peanuts are produced, or the 
marketing of any peanuts from any farm for which no acreage 
allotment was determined, shall be subject to a penalty at a rate equal 
to 50 per centum of the basic rate of the loan (calculated to the 
nearest tenth of a cent) for farm marketing quota peanuts for the 
marketing year August 1-July 31. Such penalty shall be paid by the 
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person who buys or otherwise acquires the peanuts from the 
producer, or, if the peanuts are marketed by the producer through an 
agent, the penalty shall be paid by such agent, and such person or 
agent may deduct an amount equivalent to the penalty from the price 
paid to the producer. * * * If any producer falsely identifies or fails 
to account for the disposition of any peanuts, an amount of peanuts 
equal to the normal yield of the number of acres harvested in excess 
of the farm acreage allotment shall be deemed to have been marketed 
in excess of the marketing quota for the farm, and the penalty in 
respect thereof shall be paid and remitted by the producer. 


In sustaining the validity of the Department’s action in assessing the penalty 
against a peanut producer who grew peanuts in excess of his quota and fed them 
to his livestock, the court held (226 F.2d at 428-29): 


[I]n our opinion the language of the statute, note 1, supra, under the 
authority of which the penalties were assessed and recovered, is simple 
and clear in its terms and meaning and wholly free from the defects, 
constitutional or otherwise, with which appellant charges it; and that the 
penalties provided for in the statute and exacted in this case were based 
not, as defendant claims, upon his having marketed peanuts but simply 
and entirely upon his failure to account for their disposition... . 
Rejecting his contention, that the quoted provisions of Sec. 1359(a) did 
not declare a substantive rule of law but merely created a presumption of 
fact, we particularly affirm to the contrary: that the language under 
review “an amount of peanuts * * * shall be deemed to have been 
marketed in excess of the marketing quota for the farm and the penalty 
in respect thereof shall be paid and remitted by the producer" was 
intended to operate not as a presumption of fact rebuttable or otherwise, 
but as the statement of a substantive rule of law, the meaning, purpose 
and effect of which was to lay down as a rule of law that the penalty 
imposed for the failure to account for the disposition of the peanuts to be 
collected from the producer was the same as that the statute provided for 
excess marketing. In short, we find ourselves in complete agreement 
with the findings and conclusions of the district judge and with the 
contentions of the appellee as to the purpose and effect of the statute as 
they are thus set out in its brief: 
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"C. The Act creates an irrebuttable presumption; i.e. a rule 
of substantive law, that failure to account for the disposition of all 
peanuts produced subjects the producer to the penalty provisions." 
(Footnote omitted.) 


"II. The provisions of the Act are constitutional. 


“A. The creation of an irrebuttable presumption; i.e. a rule 
of substantive law that failure to account for the disposition of all 
peanuts produced subjects the producer to the penalty provisions, 
is not violative of the Constitution. 


It is true that appellee does argue that the language "shall be 
deemed", etc., does create an irrebuttable presumption, but it is equally 
plain that the presumption argued for is not one of fact but of law. It is 
not, as appellant maintains, a presumption of fact, that appellant did 
market these peanuts, but of law, that because of his failure to report 
their disposition he became liable to a penalty for not doing so, and for 
the purpose of measuring the penalty he is to be treated as he would have 


been treated if he had been guilty of excess marketing. 


Since the language of the Scar Rule is equally clear and unambiguous in 
creating an irrebuttable presumption of law as to horses of the required age that 
have scars showing “bilateral evidence of abuse indicative of soring," there 
would seem to be no need to resort to legislative history to interpret the Scar 
Rule. However, assuming, arguendo, the propriety of looking to the legislative 
history of the Scar Rule, the legislative history does not support the ALJ’s 
interpretation. The discussion in the final rule promulgating the Scar Rule states 
as follows (44 Fed. Reg. 25,172, 25,176 (1979)): 


Another comment asked, "At what age does the scar rule apply?" As 
set forth in the proposed regulations, all horses up to and including 5- 
year-old horses in the 1977 horse show season would be subject to the 
scar rule. The Department has recently reviewed horse industry’s 
enforcement of its own scar rules and has found it to be lax or 
nonexistent. Many 2-year-old, 3-year-old, and 4-year-old horses are 
being found to have scars on their pasterns when inspected by 
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Department veterinarians. Horses of these age groups were foaled after 
the Horse Protection Act of 1970 was enacted, and some were foaled 
after the Horse Protection Act Amendments of 1976 were enacted, and 
should, therefore, carry no scars on their pasterns. Due to lack of 
enforcement of its scar rules by the horse industry, the Department has 
determined to add a scar rule to the regulations and will initiate a policy 
of strict enforcement of the rule. 


In order not to cause a severe hardship upon the horse industry by the 
elimination of large numbers of 4- and 5-year-old horses from 
competition, due to the scar rule, the Department has decided to make 
the scar rule applicable to all 3-year-old horses in the 1979 horse show 
season, rather than 7 years old as proposed. Therefore, 3-year-old 
horses in 1979; 4-year-old horses in 1980; 5-year-old horses in 1981, 
etc., will be subject to the scar rule. Three-year-old horses would be 
eligible to compete in 3-year-old classes, 4-year-old horses would be 
eligible to compete in 4-year-old classes, etc. The horse industry is 
cautioned, however, that the Department intends to vigorously enforce 
the rule. 


Still another comment indicated that the concept of “once 
sore—always sore," which is associated with the scar rule, should be 
eliminated. The Department would point out to the horse industry that 
the scar rule applies only to horses that were foaled and trained well after 
the passage of the Horse Protection Act of 1970, and after the passage 
of the 1976 Horse Protection Act amendments. Such horses should 
therefore bear no scars whatsoever if the law were being complied with. 
Additionally, it is conceivable that such a scarred horse could be restored 
to a satisfactory condition with proper care, rest, and time. The 
Department therefore finds no justification to change the proposed scar 
rule or its intent. 


As stated in the legislative history of the Scar Rule just quoted, the 
Department advised the industry that it will “initiate a policy of strict 
enforcement of the rule," and that it "intends to vigorously enforce the rule" (44 
Fed. Reg. 25,172, 25,176 (1979)). I interpret the comment in the legislative 
history that “it is conceivable that such a scarred horse could be restored to a 
satisfactory condition with proper care, rest, and time" (ibid.) to mean that it is 
conceivable that a scarred horse would no longer have scars, as defined in the 
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Scar Rule. This interpretation is consistent with the plain language of the Scar 
Rule, and it achieves the purpose of the Scar Rule. The ALJ’s interpretation of 
the legislative history would, on the other hand, completely rewrite the Scar 
Rule, and would defeat the purpose of the Scar Rule. The Act and the 
regulations without the Scar Rule adequately cover the situation where a horse 
has bilateral sensitivity in the pastern area. The Scar Rule was intended to 
eliminate the entry or exhibition of horses that meet the age requirement and are 
scarred to the extent that they show bilateral evidence of abuse indicative of 
soring. The ALJ’s interpretation of the Scar Rule is contrary to the agency’s 
interpretation, and an agency’s interpretation of its own regulation is entitled to 
great deference, unless it is clearly erroneous or inconsistent with the language 
it interprets. Chemical Mfrs. Ass'n v. Natural Resources Defense Council, 470 
U.S. 116, 125-26 (1985); Immigration and Naturalization Service v. Stanisic, 
395 U.S. 62, 72 (1969). See also Chevron, U.S.A., Inc. v. Natural Resources 
Defense Council, 467 U.S. 837, 844 (1984); Bailey v. Federal Intermediate 
Credit Bank, 788 F.2d 498, 499-500 (8th Cir. 1986), cert. denied, 479 U.S. 915 
(1986). 

The agency’s interpretation of its own regulation (the Scar Rule) is not only 
consistent with the plain language of the Scar rule, but it also effectuates the 
purpose of the Horse Protection Act.’ The purpose of the Horse Protection Act 
is to end the cruel and inhumane practice of soring horses (H.R. Rep. No. 
94-1174, 94th Cong., 2d Sess. 4 (1976), reprinted in 1976 U.S.C.C.A.N. 1696, 
1698-99). Although the prohibitions in section 5 of the Act (15 U.S.C. § 1824) 
focus upon the showing, exhibition, and sale of horses, the purpose of the Act 
is to end the practice of soring, not just the showing of sore horses. "Exercising 
broadly phrased rulemaking power under 15 U.S.C. § 1828, the Secretary 
issued regulations that prohibited soring devices and other soring methods in 
both general and specific terms." American Horse Protection Ass’n, Inc. v. 
Lyng, 812 F.2d 1, 2 (D.C. Cir. 1987). 

With respect to the Scar Rule, the Department stated in Horse Protection 
Enforcement, 1979: Annual Report of the Secretary of Agriculture to the 
President of the United States Senate and the Speaker of the House of 
Representatives (July 1980) at 4 (submitted pursuant to § 11 of the Act, 15 
U.S.C. § 1830): 


7Since the validity of the Scar Rule is not challenged in this proceeding, and the rulemaking 
record for the Scar Rule is not part of the record in this case, this discussion should not be regarded 
as complete. 
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The organized horse industry has long agreed that bilateral scars on the 
front pasterns are clear evidence that a horse has been sored. Some 
industry organizations had established a scar rule, effective with the 1974 
show season, under which scarred horses 2 years old were supposed to 
be excluded from competition. The rule was to have been expanded to 
include 3-year-olds in 1975, 4-year-olds in 1976, and so on incrementally 
in future years. 


The industry’s rule was not applied uniformly and then was generally 
ignored. Young horses new to competition continued to be entered with 
scars on the pasterns. The industry, however, said it could support a 
uniform, nationwide scar rule, and APHIS regulations establish such a 
rule for all horses foaled during or after 1976. 


The Scar Rule serves two purposes. First, it furthers the statutory purpose 
of ending the cruel and inhumane practice of soring. The prohibition against 
showing or exhibiting a scarred horse is an obvious disincentive to the soring of 
horses to the extent that they would become scarred. Second, it prohibits the 
showing or exhibition of horses which "can reasonably be expected to suffer, 
physical pain or distress, inflammation, or lameness when walking, trotting, or 
otherwise moving" (15 U.S.C. § 1821(3)), on account of the presence of the 
scars. 


That the Scar Rule serves both purposes is shown by the "Auburn Study," 
which is a summary of a study of soring methods and techniques commissioned 
by the Department and conducted from September 1978 to December 1982.° 
The study found, regarding the formation of scars (CX 12, pp. 11-12): 


Two horses were used to produce scars using 16 or 14 oz. chains 
with clinical soring described previously. It took an unpleasant 2 months 
of detergent, mustard oil, and chain use to produce minimal scarring of 
two horses. Bleeding of pasterns first occurred in about 7 to 8 days, 
while exercising in chains. 


*This study is referred to by the court in American Horse Protection Ass'n, Inc. v. Lyng, 812 
F.2d 1, 2-3, 5-6 (D.C. Cir. 1987). 





HORSE PROTECTION ACT 


The animals displayed many signs of discomfort and distress during 
the use of chemicals and chains. Some were stiffness, trotting instead of 
gaiting, lying down in the stall, reluctance to move, vagueness as to 
surroundings, bearing more weight on hind feet, stumbling, falling, 
hanging the head, wobbling, altered facial expression, and a peculiar 
stance when standing. 


Scars can be produced on pasterns with chemicals and chains but 
despite 2 months of efforts to do so they were small scars and barely 
discernible in one horse. 


During those two months, the horses “were seldom exercised in chains more 
than 15 minutes per day," and they were not exercised everyday (CX 12, p. 12). 
It is indisputable that the prohibition against showing or exhibiting scarred 
horses furthers the statutory purpose of ending the cruel and inhumane practice 
of soring horses. 

The Auburn Study also considered the effects of action devices on scarred 
horses. It was found that even eight-ounce chains “will cause raw lesions on 
scarred pasterns of horses when the horses are exercised 15-30 minutes per day 
in the devices" (CX 12, p. 14). The lesions developed "in less than 2 weeks, 
even when the horses are not exercised on weekends." (Jbid.) It is well known 
that Tennessee Walking Horses are customarily shown with action devices and 
that they are exercised and trained in action devices. It is a reasonable 
conclusion that a horse with scars on its pasterns, as described in the Scar Rule, 
"can reasonably be expected to suffer, physical pain or distress, inflammation, 
or lameness when walking, trotting, or otherwise moving" (15 U.S.C. 
§ 1821(3)), because of the scars and the practices which created them. 

The Scar Rule has had a major deterrent effect and it is a critical element in 
the Department’s efforts to end the cruel and inhumane practice of soring, even 
when, as in this case, abnormal sensitivity cannot be detected in the pastern 
areas by the typical pre-show examination by digital palpation and observation.” 

Since Respondents violated the Scar Rule, they are “subject to all of the 


*Pain can, of course, be concealed. The House Report on the 1976 amendments to the Act noted 
that "sensitivity in the limbs of a horse is frequently masked by application or injection of anesthetic 
substances" (H.R. Rep. No. 94-1174, 94th Cong., 2d Sess. 5 (1976). 
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prohibitions of section 5 of the Act [(15 U.S.C. § 1824)]" (9 C.F.R. § 11.3). 
As to the sanction, section 6(b) of the Act states (15 U.S.C. § 1825(b)): 


(1) Any person who violates section 1824 of this title [(section 5 
of the Act)] shall be liable to the United States for a civil penalty of not 
more than $2,000 for each violation. No penalty shall be assessed unless 
such person is given notice and opportunity for a hearing before the 
Secretary with respect to such violation. The amount of such civil 
penalty shall be assessed by the Secretary by written order. In 
determining the amount of such penalty, the Secretary shall take into 
account all factors relevant to such determination, including the nature, 
circumstances, extent, and gravity of the prohibited conduct and, with 
respect to the person found to have engaged in such conduct, the degree 
of culpability, any history of prior offenses, ability to pay, effect on 
ability to continue to do business, and such other matters as justice may 
require. 


(2) | Any person against whom a violation is found and a civil 
penalty assessed under paragraph (1) of this subsection may obtain 
review in the court of appeals of the United States for the circuit in 
which such person resides or has his place of business or in the United 
States Court of Appeals for the District of Columbia Circuit by filing a 
notice of appeal in such court within 30 days from the date of such order 
and by simultaneously sending a copy of such notice by certified mail to 
the Secretary. The Secretary shall promptly file in such court a certified 
copy of the record upon which such violation was found and such penalty 
assessed, as provided in section 2112 of title 28. The findings of the 
Secretary shall be set aside if found to be unsupported by substantial 
evidence. 


(3) If any person fails to pay an assessment of a civil penalty after 
it has become a final and unappealable order, or after the appropriate 
court of appeals has entered final judgment in favor of the Secretary, the 
Secretary shall refer the matter to the Attorney General, who shall 
recover the amount assessed in any appropriate district court of the 
United States. In such action, the validity and appropriateness of the 
final order imposing the civil penalty shall not be subject to review. 
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(4) The Secretary may, in his discretion, compromise, modify, or 
remit, with or without conditions, any civil penalty assessed under this 
subsection. 


Section 6(c) of the Act states (15 U.S.C. § 1825(c)): 


(c) In addition to any fine, imprisonment, or civil penalty 
authorized under this section, any person who was convicted under 
subsection (a) of this section or who paid a civil penalty assessed under 
subsection (b) of this section or is subject to a final order under such 
subsection assessing a civil penalty for any violation of any provision of 
this chapter or any regulation issued under this chapter may be 
disqualified by order of the Secretary, after notice and an opportunity for 
a hearing before the Secretary, from showing or exhibiting any horse, 
judging or managing any horse show, horse exhibition, or horse sale or 
auction for a period of not less than one year for the first violation and 
not less than five years for any subsequent violation. 


In the present case, the violation is extremely serious. The horse had 
bilateral scars indicative of soring, and as the Auburn Study discussed above 
shows, such scars are created by continuous and inhumane abuse (CX 12, pp. 
11-12)."° Although Respondents did not scar the horse, they provided a 


market for the scarred horse, which makes it profitable for other persons to 
subject horses to cruel and inhumane practices, leading to bilateral scars 
indicative of soring. Providing a market for a scarred horse is highly culpable, 
and despite the fact that this is Respondents’ first offense, a $2,000 civil penalty 
is appropriate. Respondents concede that a civil penalty of $2,000 would not 
impose an undue hardship (Tr. 312). 

Furthermore, I believe that Respondents, as owners of the horse in question, 
should be disqualified from showing or exhibiting horses for the minimum 
1-year period, even though there is no evidence that they had knowledge that 
they were violating the law or an intent to violate the law, for the reasons set 
forth in In re Stamper, 42 Agric. Dec. 20, 44-63, slip op. at 38-65 (1983), 
aff'd, 722 F.2d 1483 (9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992) 
(Excerpt from Stamper attached as an Appendix hereto). 


The ALJ rejected, as do I, Respondents’ contention that the scars were accidentally caused 
(Initial Decision at 6-7 (Finding 8), 13 (Finding 16), 15-19). 
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For the foregoing reasons, the following Order should be issued. 


Order 


1. Respondents F. Dale Rowland and Denise Rowland are assessed a civil 
penalty of $2,000 for violation of section 5(2)(B) of the Horse Protection Act 
(15 U.S.C. § 1824(2)(B)). The civil penalty shall be paid by certified check or 
money order, made payable to the Treasurer of the United States, and forwarded 
to Robert A. Ertman, Esq., Office of the General Counsel, Room 2014, South 
Building, United States Department of Agriculture, Washington, D.C. 20250- 
1400, within 30 days from the date of service of this Order on Respondents. 

2. Respondents are disqualified for 1 year from showing, exhibiting or 
entering any horse, directly or indirectly through any agent, employee, or other 
device, and from judging, managing or otherwise participating in any horse 
show, horse exhibition, horse sale or auction. 

The provisions of this disqualification order shall become effective on the 
30th day after service of this Order on Respondents. 


APPENDIX 


Excerpt from In re Stamper, 42 Agric. Dec. 20, 44-63 (1983), aff'd, 722 F.2d 
1483 (9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992). 


In re: F. DALE ROWLAND AND DENISE ROWLAND. 
HPA Docket No. 92-5. 
Stay Order filed October 6, 1993. 


Robert A. Ertman, for Complainant. 
David N. Patterson, Willoughby, Ohio, for Respondents. 
Order issued by Donald A. Campbell, Judicial Officer. 


The Order previously issued in this case is hereby stayed pending the 
outcome of proceedings for judicial review. 
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In re: GLEN O. CROWE AND LESLIE CROWE. 
HPA Docket No. 91-49. 
Decision and Order filed September 2, 1993. 


Civil penalty — Horse soring — Horse owner and trainer — Entering — Disqualification order 
— Preponderance of evidence. 


The Judicial Officer affirmed the decision by Judge Kane (ALJ) assessing a civil penalty of $150 
against Leslie Crowe, and disqualifying her for 1 year from showing, exhibiting, or entering any 
horse in any horse show because she entered a horse at a horse show while the horse was sore. 
However, the Judicial Officer reversed that portion of the ALJ’s decision which dismissed the 
Complaint against Glen O. Crowe. The Judicial Officer held that Glen O. Crowe also entered 
the horse while it was sore, since he paid the entry fee. The Judicial Officer assessed a $2,000 
civil penalty against Glen O. Crowe and entered a 1-year disqualification order against him. The 
ALJ erred in dismissing the Complaint against Glen O. Crowe on the basis of the ALJ’s finding 
that he was not the trainer of the horse. It is irrelevant that he was not the trainer, since he 
entered the horse. "Entering" is a process that includes payment of the entry fee. Palpation 
evidence is adequate to prove that a horse is sore, but in this case, the horse also walked “tucked 
under," especially when turned. The $150 civil penalty assessed against Leslie Crowe is affirmed 
only because of her poor financial condition. Proof is not required as to who actually sored the 
horse. 


Sharlene Deskins, for Complainant. 

Respondents, Pro se. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary administrative proceeding under the Horse Protection 
Act of 1970, as amended (15 U.S.C. § 1821 et seg.). On June 3, 1992, 
Administrative Law Judge Paul Kane (ALJ) filed an Initial Decision and Order 
in which he found that Respondent Leslie Crowe owned and entered a horse at 
a horse show for the purpose of showing or exhibiting while the horse was sore. 
The ALJ dismissed the Complaint against Glen O. Crowe because the "weight 
of evidence does not support the allegation that Glen O. Crowe was a trainer" 
of the horse (Initial Decision at 18). The ALJ did not make any findings or 
conclusions as to the allegation in the Complaint that Glen O. Crowe “entered 
for the purpose of showing or exhibiting the horse . . . while the horse was 
sore" (Complaint, { II(A)). The ALJ assessed a civil penalty of $150 against 
Leslie Crowe, and disqualified her for 1 year from showing, exhibiting, or 
entering any horse, and from judging, managing, or otherwise participating in 
any horse show. 

On August 21, 1992, Complainant appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 
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U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35)." Complainant 
seeks to increase the civil penalty against Leslie Crowe to $2,000, and to have 
a $2,000 civil penalty and a 1-year disqualification order issued as to 
Respondent Glen O. Crowe. On October 30, 1992, Respondents filed their 
Reply to Complainant’s Appeal, in which Respondents argue that the evidence 
does not support the ALJ’s findings that the horse was sore, and that no sanction 
should be imposed. On November 4, 1992, the case was referred to the Judicial 
Officer for decision. 

Based upon a careful consideration of the record in this case, the Initial 
Decision and Order is adopted as the final Decision and Order, with additions 
shown by brackets, deletions shown by dots, and with trivial editorial changes 
not specified. Additional conclusions by the Judicial Officer follow the ALJ’s 
conclusions. I have amended the ALJ’s findings to state that Glen O. Crowe 
also entered the horse at the show while it was sore, and I have amended the 
ALJ’s Order to add a $2,000 civil penalty against Glen O. Crowe and to subject 
him to a 1-year disqualification order. I have not increased the civil penalty as 
to Leslie Crowe. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


This decision is promulgated pursuant to the Administrative Procedure Act, 
Pub. L. 89-554, September 6, 1966, 80 Stat. 384, as amended,' the Rules of 
Practice governing proceedings under the Horse Protection Act, 9 C.F.R. §§ 
12.1-.10 (1991), and the Rules of Practice of the Department of Agriculture 
Governing Formal Adjudicatory Administrative Proceedings, 7 C.F.R. §§ 1.130- 
.151 (1991). 

The Administrator of the Animal and Plant Health Inspection Service of the 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 


‘Particular reference is made to 5 U.S.C.A. §§ 554, 557 (West 1977 and Supp. 1991). 
[Unofficial codifications of statutes are cited herein.] [Brackets by ALJ.] 
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Department of Agriculture, by complaint filed January 3, 1991, alleges that on 
August 11, 1989, respondent Glen O. Crowe entered and _ respondent 
Leslie Crowe entered and allowed the entry, of a horse, for the purpose of 
showing or exhibiting, while the horse was sore, in violation of the Horse 
Protection Act, Pub. L. 91-540, December 9, 1970, 84 Stat. 1404, as amended” 
(hereinafter the “Act"). The Administrator seeks the imposition of civil 
penalties and the disqualification of respondents from participation in the horse 
industry for a period of time. By answers filed February 20, 1991, the 
respondents deny the essential allegations of the complaint. 

A public hearing was held on December 6, 1991, in Paducah, Kentucky, 
before the undersigned. Subsequently, proposed findings and brief were filed 
by counsel for the complainant and a brief was filed by respondents. To the 
extent indicated, they are adopted herein. ll other proposed findings, 
conclusions and arguments are rejected as irrelevant or lacking legal or 
evidentiary bases. As used herein, "Tr." refers to the transcript of the public 
hearing. "CX" refers to the numbered exhibits offered by complainant’s 
counsel. “RX" refers to the numbered exhibits offered by respondents. 

The interests of the Department are represented by Sharlene A. Deskins, 
Esq., Washington, D.C. Respondents proceed pro se. 

Upon consideration of all matters of record, the following Findings of Fact 
are made and Conclusions of Law are reached. As a result thereof, there is 
issued an order as to Leslie Crowe, assessing civil penalties in the sum of $150 
and disqualifying Ms. Crowe for 12 months. . . . [Footnote 3 omitted.] 


Statutes 
The following statutory provisions are applicable to this case: 


As used in this chapter unless the context otherwise requires: 


(3) The term “sore” when used to describe a horse means 
that— 


(D) any other substance or device has been used by a 
person on any limb of a horse or a person has engaged in a 


715 U.S.C.A. § 1821 et seq. (West 1982 and Supp. 1991). 


a a 





GLEN O. CROWE and LESLIE CROWE 1135 
52 Agric. Dec. 1132 


practice involving a horse, 


and, as a result of such application, infliction, injection, use, or 
practice, such horse suffers, or can reasonably be expected to suffer, 
physical pain or distress, inflammation, or lameness when walking, 
trotting, or otherwise moving, except that such term does not include 
such an application, infliction, injection, use, or practice in 
connection with the therapeutic treatment of a horse by or under the 
supervision of a person licensed to practice veterinary medicine in the 
State in which such treatment was given.‘ 


The following conduct is prohibited: 


(2) | The (A) showing or exhibiting, in any horse show or horse 
exhibition, of any horse which is sore, (B) entering for the purpose 
of showing or exhibiting in any horse show or horse exhibition, any 
horse which is sore, (C) selling, auctioning, or offering for sale, in 
any horse sale or auction, any horse which is sore, and (D) allowing 
any activity described in clause (A), (B), or (C) respecting a horse 
which is sore by the owner of such horse.° 


(d)(5) In any civil or criminal action to enforce this Act or any 
regulation under this Act a horse shall be presumed to be a horse which 
is sore if it manifests abnormal sensitivity or inflammation in both of its 
forelimbs or both of its hindlimbs.° 


“15 U.S.C.A. § 1821(3)(D) (West 1982 and Supp. 1991). 
515 U.S.C.A. § 1824(2) (West 1982 and Supp. 1991). 


£15 U.S.C.A. § 1825(d)(5) (West 1982 and Supp. 1991). 
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(b)(1) Any person who violates section 1824 of this title shall be 
liable to the United States for a civil penalty of not more than $2,000 for 
each violation. . . .” 


(c) In addition to any fine, imprisonment, or civil penalty 
authorized under this section, any person who... (a). . . paid a civil 
penalty assessed under subsection (b)... for any violation of any 
provision of this chapter or any regulation issued under this chapter may 
be disqualified by order of the Secretary,... from showing or 
exhibiting any horse, judging or managing any horse show, horse 
exhibition, or horse sale or auction for a period of not less than one year 
for the first violation. . . .* 


Findings of Fact 


1. Leslie Crowe is an individual whose mailing address is Route #1, Box 
25A, Wickliffe, Kentucky 42087. (Complaint, January 3, 1991, Answer, 
February 20, 1991) 

2. Glen O. Crowe is an individual whose mailing address is Route #1, Box 
25A, Wickliffe, Kentucky 42087. (Complaint, January 3, 1991, Answer, 
February 20, 1991) 

3. Atall times relevant herein Leslie Crowe was the sole owner of the horse 
known as “Preferred Pride” and [Glen O. Crowe and Leslie Crowe] entered that 
horse as Entry No. 203, Class No. 3, on August 11, 1989, for the purpose of 
showing or exhibition, at the Northwest Tennessee Racking? Horse Show at 
Jackson, Tennessee. (Admitted, Answer; CX 7; Tr. 34, 128, 136, 147) 
Leslie Crowe is a daughter of Glen O. Crowe. Ms. Crowe was living outside 
of her father’s household on August 11, 1989, in a separate residence in Cairo, 
Illinois. (Tr. 127) Ms. Crowe had removed herself to Cairo, Illinois, in order 
to maintain her amateur status as a horse trainer. (Tr. 127) Leslie Crowe was 


715 U.S.C.A. § 1825()(1) (West 1982 and Supp. 1991). 


*15 U.S.C.A. § 1825(c) (West 1982 and Supp. 1991). 


*Racking horses are trained to display a particular gait-cycle of the ipsilateral and contralateral 
limbs. 


— 
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18 years and 4 months old on August 11, 1989. (CX 7) 

4. Complaint counsel proved that Leslie Crowe was the owner and sole 
trainer of "Preferred Pride." (CX 1; Tr. 126, 143) [The Judicial Officer does 
not agree with the ALJ that CX 1, the Class Entry Sheet for the exhibition in 
question, which was prepared by the Show management based on what Leslie 
Crowe told them, and which shows Leslie Crowe as the "trainer," proves that 
she was, in fact, the trainer, anymore than the other documentary evidence, 
which shows "Glen Crowe" or "Glen O. Crowe" as trainer (CX 2, 4, 5, 6), 
proves that Mr. Crowe was the trainer.] The Department’s complaint issued 
January 3, 1991, does not allege that Leslie Crowe was the trainer of “Preferred 
Pride." 

5. “Preferred Pride" was examined prior to show, by the Designated 
Qualified Person (DQP), Edmond O’ Neill, who excused the horse from showing 
and issued a DQP Ticket to the custodian, indicating that the horse was sensitive 
in both front feet. (CX 2, 3) This examination was . . . accompanied by verbal 
abuse of Leslie Crowe which caused her to cry. (Tr. 131-133, 141) 
Mr. O’Neill’s examination was monitored and evaluated by two veterinarians 
employed by the United States Department of Agriculture. (Tr. 28) 
Mr. O’Neill permitted one of these veterinarians, Dr. Woodson, to perform the 
reporting activities, normally the responsibility of Mr. O’Neill. (Tr. 20) 
Mr. O’Neill’s affidavit (CX 3) does not describe how he came to the conclusion 
that Leslie Crowe was not the trainer of "Preferred Pride," nor why he ignored 
the information available to him from CX 1, the show entry form. 

6. Immediately after being turned down by DQP O’ Neill, "Preferred Pride" 
was examined on August 11, 1989, by Drs. L. S. Crichfield and Ray Woodson, 
veterinarians employed for this purpose by the United States Department of 
Agriculture. Dr. Crichfield was involved in enforcement of the Horse 
Protection Act continuously from its enactment in 1973, until 1990, and has 
examined thousands of horses for soreness. (Tr. 24-25) He has also attended 
and taught numerous courses on examination procedures for detecting soreness 
in horses pursuant to the Act. (Tr. 24) Since joining the Department fifteen 
years ago, Dr. Woodson has examined hundreds of horses for soreness and has 
participated in numerous training courses relating to the Horse Protection Act. 
(Tr. 75-76) 

7. Upon examination of "Preferred Pride," Drs. Crichfield and Woodson 
observed that the horse had severe pain responses to palpation of the posterior 
surfaces of the pasterns of both forelegs. (CX 4, 5, 6; Tr. 29-30) “Preferred 
Pride" reacted to light palpation of those areas with all of the signs that indicate 
pain to the veterinarians, including: a strong attempt to withdraw the palpated 
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limb, tightening of abdominal muscles, sagging backwards, tucking the rear feet 
under the body, raising the forequarters, and jerking the head upward and to the 
opposite side. (Tr. 29-30; CX 4, 5) Dr. Crichfield observed the horse’s pain 
response when walking and turning. (CX 6; Tr. 41[-42, 44, 97]) Dr. Woodson 
concurred that an animal exhibiting the reactions of "Preferred Pride" would 
experience pain while walking, running or otherwise moving. (CX 6, Tr. 97) 

8. Drs. Crichfield and Woodson concluded that the localized pain 
demonstrated by “Preferred Pride" did not result from natural causes. (CX 4; 
Tr. 34-35, [46,] 97) Dr. Crichfield stated his opinion that only a caustic, 
inflammatory agent, possibly mustard and oil [("oil of mustard" (CX 5))], would 
cause the pain that "Preferred Pride" exhibited in three specific spots on each 
front pastern. (Tr. 35) Dr. Crichfield testified that the location and type of 
sore areas he observed on "Preferred Pride" were “exactly like" the soring he 
had observed on other racking horses. (Tr. 50) He explained how soreness in 
the specific areas where "Preferred Pride" exhibited pain could enhance the 
horse’s gait. (Tr. 49-50) 

9. Drs. Crichfield and Woodson prepared a Summary of Alleged 
Violation[s] (Form 19-7) stating their determination that the horse met all the 
criteria of being “sore” pursuant to the Act. (CX 4, 5, 6) Each veterinarian 
prepared an affidavit recording the results of his examination of “Preferred 
Pride," soon after the events described. (CX 4, 5; Tr. 36, 96) 

10. If both veterinarians had not concurred in their findings, no violation 
would have been alleged in regard to “Preferred Pride." (Tr. 31, 73) 

11. The veterinarians described their methods for differentiating a sore horse 
from a "silly" or nervous horse, based upon the repeated, localized response of 
a sore horse, as distinguished from the generalized reaction to the stimulation 
of any area of a forelimb which is characteristic of a horse that is "silly" or 
nervous about its feet. (Tr. [24]-27, [56-58, 66, 76-]77, [88, 98-]99) 

12. The Department’s complaint issued January 3, 1991, alleges that Glen O. 
Crowe was the trainer of “Preferred Pride." James Odle, the U.S.D.A. 
investigator assigned to the case, testified he was present at the examination area 
on August 11, 1989, and that he heard the Government veterinarian, 
Dr. Crichfield, ask Leslie Crowe for the identity of "Preferred Pride’s" trainer 
and that “she said Glen Crowe ...." (Tr. 11, 15) However, Mr. Odle’s 
testimony does not enjoy credibility... . 

13. Glen O. Crowe signed the DQP Ticket, on the line provided for 
"trainer" and the line provided for "custodian," while he was not wearing his 
reading glasses. (CX 2; Tr. 153, 159) 

14. In the non-veterinarian portion of the DQP Ticket, prepared in relevant 
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part by Dr. Woodson, (Tr. 20, 81), and the non-veterinarian portion of the 
Summary of Alleged Violation[s] form prepared by Dr. Crichfield (Tr. 19-20, 
33), "Glen Crowe" is reported to be the trainer of Leslie Crowe’s horse. (CX 
2, 6) Respondent, Glen O. Crowe, testified that he always refers to himself as 
"Glen O. Crowe," always using his middle initial. (Tr. 151) 

15. The hearsay statements allegedly made on August 11, 1989, to the effect 
that Glen O. Crowe was "Preferred Pride’s" trainer are overwhelmed by the 
sworn statements made on November 2, 1989, (CX 7), and on December 6, 
1991, that Leslie Crowe was the trainer of “Preferred Pride." (Tr. 126) These 
sworn statements are supported by the Department’s proof, CX 1, that 
Leslie Crowe was identified as "Preferred Pride’s" trainer prior to the 
examinations of the DQP and the Department’s veterinarians. 


Conclusions 


Based upon an evaluation of all evidence, the entry of findings above and the 
application of the appropriate law, it is determined that Leslie Crowe was the 
sole owner and trainer of "Preferred Pride," and that she entered, and allowed 
the entry for the purpose of showing or exhibiting of that horse, while sore, a 
legal conclusion, at the Northwest Tennessee Racking Horse Show at Jackson, 
Tennessee, on August 11, 1989. 

Based upon an evaluation of all the evidence, the entry of findings above and 
the application of the appropriate law, it is determined that the evidence of 
record does not support the allegation that Glen O. Crowe was a trainer of the 
horse "Preferred Pride" when the horse was entered for the purpose of showing 
or exhibiting on August 11, 1989. 


Discussion 


The Act was intended to reduce the incidents of cruelty of animals, thereby 
enhancing the integrity of the horse breeding and showing industries. Thornton 
v. U.S. Dep’t of Agriculture, 715 F.2d 1508 (11th Cir. 1983). As recently as 
1987, the United States Court of Appeals for the District of Columbia Circuit'® 
has demanded stricter compliance with the intent of Congress that soring be 
stopped under the Horse Protection Act: 


Alternative jurisdiction exists in this Circuit upon petitions for review of Department of 
Agriculture orders. [(5 U.S.C. §§ 702-706; 15 U.S.C. §§ 1825(b)(2), (c); 28 U.S.C. § 1291)] 
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The Act was clearly designed to end soring. It explicitly finds soring is 
“cruel and inhumane," flatly prohibits the showing in a horse show of 
“any horse which is sore," and makes it criminal offense knowingly to 
do so. Moreover, Congress amended the Act in 1976 "to stop an 
inhumane and harmful practice that the Congress thought would end 
when it enacted [the original Act], but which has not in fact ended." 
[Brackets by ALJ.] 


American Horse Protection Ass’n, Inc. v. Lyng, 812 F.2d 1, 6 (D.C. Cir. 
1987), on remand, 681 F. Supp. 949 (D.D.C. 1988) (Internal citations omitted). 

The Department has fully sustained its burden of proof to support the 
allegation that the horse known as "Preferred Pride" was entered for showing 
while sore, in violation of the Act. The record establishes that respondent’s 
horse was examined by two qualified and experienced Government veterinarians, 
Drs. L. S. Crichfield and Ray Woodson, who concluded that the severe pain 
responses the animal exhibited were the result of practices prohibited by the Act. 
“Preferred Pride“ reacted to light thumb pressure, at the same relative locations 
on each foreleg, by displaying symptoms which indicated to the veterinarians 
that the horse experienced pain upon stimulation. The horse also exhibited a 
pain response when walking and turning. The location and type of painful areas 
on “Preferred Pride’s" pasterns were identical to soring that Dr. Crichfield had 
seen employed on other racking horses. (Finding #8) This soring could 
enhance the animal’s gait. Jd. The veterinarians recorded the results of their 
examinations on the Summary of Alleged Violation[{s] form (CX 6) and in 
affidavits (Finding #9; CX 4, 5) that they prepared shortly after the examination. 
As Dr. Crichfield explained, no violation would have been alleged if both 
veterinarians had not concurred in the conclusion that "Preferred Pride" was 
sore within the meaning of the Act. (Finding #10) 

Respondents’ only explanation for "Preferred Pride’s" pronounced reactions 
is the contention that the horse was nervous or "silly" about its feet and reacted 
adversely to any touching of its forelimbs unless given a chance to settle down 
after having its foot picked up by the examiner. (Tr. 129, 148) It was the 
custom of “Preferred Pride’s" owner to request those DQPs and veterinarians 
who examined her horse to allow five seconds to lapse between the elevation of 
a forelimb and the commencement of palpation. (CX 7; Tr. 129) However, the 
record shows that both veterinarians had extensive training and experience in 
examining horses for soreness under the Act (Tr. 24-25, 75-77) and always 
employed techniques to distinguish a nervous or "silly" animal from a sore 
horse. (Finding #11) Drs. Crichfield and Woodson testified that they applied 
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these techniques in examining "Preferred Pride." (Tr. 31, 34, 88, 99) 

Respondents also presented as a witness a _ veterinarian, 
Dr. George Cunningham, who challenged the sufficiency of the palpation 
method utilized by the Government veterinarians in their examination of 
"Preferred Pride." (Tr. 117-119) However, “ample precedent exists for finding 
that a horse was sored, based on the horse’s reaction to palpation by the 
Department veterinarians" without other evidence. Larry E. Edwards, et al., 
49 Agric. Dec. 188, 204 (H.P.A. Dkt. No. 88-2) (June 29, 1990), aff'd, 943 
F.2d 1318 (11th Cir. 1991), cert. denied, (112 S.Ct. 1475 (1992)}. 
Furthermore, respondents’ veterinarian did not present any direct evidence 
pertaining to the condition of "Preferred Pride" on the date in question (Tr. 122) 
and admitted to having no professional training in the detection of soreness 
under the Act. (Tr. 123) Respondents’ defense fails to rebut the evidence that 
“Preferred Pride" was sored as defined in the Act. The weight of evidence 
supports a finding of soreness in this case. 

The alleged liability of respondent Glen O. Crowe is based upon 
complainant’s contention that he was the trainer of “Preferred Pride” and entered 
the horse for the purpose of showing or exhibition while sore. Complaint 
counse) argues in the a)ternative that Glen and Leslie Crowe were co-trainers of 
"Preferred Pride." (Brief for Complainant at 16) However, the preponderance 
of evidence relating to this issue supports the finding that Leslie Crowe was the 
sole trainer of the horse. (Finding #4) Disputing this fact, complaint counse) 
relies in part on testimony that Leslie Crowe identified her father as the trainer 
of "Preferred Pride" during the pre-show inspection of the horse. In addition, 
Glen Crowe’s'’ name was entered as trainer by the Government veterinarians 
who filled in the DQP Ticket, (CX 2, Tr. 20, 81), and the Summary of Alleged 
Violation|[s}] form. (CX 6; Tr. 19) Glen O. Crowe signed the DQP Ticket in 
the space provided for the trainer’s signature as well as the space provided for 
the signature of the horse’s custodian. Complaint counsel argues that, as an 
experienced trainer, Glen O. Crowe should have known that signing the DQP 
Ticket could result in penalties, regardless of whether he could read the form 
when he signed it. (Brief for Complainant at 16) Complaint counsel also claims 
that Mr. Crowe established himself the trainer of "Preferred Pride," by the facts 
that Glen O. Crowe paid the entry fee for "Preferred Pride" among other horses 
entered by him and his daughter at the show, and that he personally checked the 


"Glen O. Crowe, respondent herein, has attempted to avoid being mistaken for another 
individual of this same name. (Tr. 152) 
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horse after it had been classified as “sore.” (Tr. 149) Finally, complaint 
counsel argues that Glen O. Crowe came to the inspection area in response to 
Dr. Crichfield’s request for the horse’s trainer. (Brief for Complainant at 14) 

Respondents counter that Leslie Crowe, not Glen O. Crowe, was listed as 
the trainer of "Preferred Pride” on the entry sheet, (CX 1), which had been 
prepared prior to the event and prior to presentation of "Preferred Pride" for 
examination and, hence, Glen O. Crowe would have had no reason to assert that 
he was not the trainer as he could have presumed that the show’s employee, 
Edmond O’Neill, knew that fact and had conveyed that fact to Drs. Crichfield 
and Woodson. Respondents argue, in effect, that if Leslie Crowe told 
Dr. Crichfield that Glen O. Crowe was the horse’s trainer, this information was 
incorrect, and was a result of the verbal insults extended to Leslie Crowe, (Tr. 
132-133), and a deviation of stewarding protocol, (Tr. 130), by Mr. O’Neill 
during his inspection of “Preferred Pride." 

Glen O. Crowe testified in December 1991, from then present memory, that 
none of the officials at the horse show confirmed that he was the trainer, by 
asking him directly. (Tr. 151) Respondent’s version of events is that he was 
asked if he was Glen Crowe when he entered the inspection area, and that a 
short time later, when violation forms were being filled out, Dr. Crichfield 
asked him only his address, his phone number, and the identity of the person 
who paid the entry fee for "Preferred Pride." (Tr. 149, 153) Mr. Crowe 
testified that he never uses his name as Dr. Woodson spelled it on CX 2 and as 
Dr. Crichfield spelled it on CX 6. (Tr. 151-152; Finding #14) 

Complaint counsel contends that because Dr. Woodson and James Odle, the 
U.S.D.A. investigator assigned to the case, observed Dr. Crichfield filling out 
the examination form while talking to Glen O. Crowe, and the form listed 
Glen Crowe as the trainer, that Dr. Crichfield must have gotten this information 
from Mr. Crowe. (Brief for Complainant at 13) However, neither the 
veterinarians nor Mr. Odle testified at the hearing that they had any memory that 
Glen O. Crowe had stated he was the trainer of “Preferred Pride" at the show 
in Jackson, Tennessee. (Tr. 18, 51, 82) Mr. Odle testified that he believed 
Glen O. Crowe must have said he was the trainer based upon the fact that he 
was listed as such on the DQP Ticket and the Summary of Alleged Violation[s] 
form. (Tr. 18, 82) Dr. Woodson’s affidavit states that Glen O. Crowe said he 
was the trainer, yet the evidence shows that Dr. Crichfield, not Dr. Woodson, 
questioned Mr. Crowe. (Tr. 91) Dr. Crichfield’s testimony that the 
information given him by Glen O. Crowe included the name of the trainer (Tr. 
51-52) is inconclusive. The veterinarian’s full testimony suggests that there is 
room for reasonable doubts about the accuracy of his memory on this point. 
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During the hearing Dr. Crichfield was questioned about whether he had asked 
Glen O. Crowe if he was the trainer of "Preferred Pride." The following 
dialogue ensued: 


[Dr. Crichfield]: Yes, I believe I did. That’s what I wrote you 
were. I wouldn’t have wrote it if you would’ve denied you wasn’t. (Tr. 
51) 


[Mr. Crowe]: Well, back in our statement in CX-S, it said that you 
asked Leslie who was the trainer. No where in your statement did you 
ever say that you asked me who the trainer of the horse was? [(Tr. 51)] 


[Dr. Crichfield]: That’s right. In that instance, when I first 
determined that I asked her and she named you as the trainer of the 
horse, then you came down there to the inspection area, and we dealt 
with you from that point on as the responsible party for this horse. (Tr. 
51) 


The evidence persuasively suggests that Glen O. Crowe’s name could have 
been mistakenly listed as trainer by Drs. Crichfield and Woodson, because 
Leslie Crowe may have said that her father was the trainer (Tr. 11, 30, 132, 
136) or because of the active role Glen O. Crowe played in responding to 
questions about the horse, while Leslie withdrew from the inspection area to 
return the horse to its trailer. (Tr. 51, 151) This interpretation of the evidence 
is supported by respondents’ evidence that a similar error was made on the DQP 
Ticket and on the Summary of Alleged Violation[s] form written by Drs. 
Woodson and Crichfield, respectively. Each of these two forms contains an 
incorrect entry for Leslie Crowe’s address at the time of the violation. (CX 1, 
2, 6; Tr. 135, 140) Glen O. Crowe testified that Dr. Crichfield never inquired 
about his daughter’s address, but Leslie’s address is listed as her father’s address 
on both the DQP Ticket and the Summary of Alleged Violation[s] form. (Tr. 
166) Respondents argue that because of the familial relationship, assumptions 
could have been made about the daughter’s address and about the identity of the 
trainer of her horse. (Brief for Respondents at 1; Tr. 166) 
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Complaint counsel contends’? that Glen O. Crowe’s failure to deny, on the 
evening of the show, that he was the trainer of “Preferred Pride," establishes 
that he was, in fact, the trainer of his daughter’s horse. Complaint counsel 
further contends that Glen O. Crowe’s statement on the post-show, pre- 
complaint evening in November 1989, when he was visited by another 
investigator for the Department, Carol Ballard, that he was not the trainer of 
"Preferred Pride," (CX 8), is to be disregarded. (Brief for Complainant at 15) 
Complaint counsel thus presents dissemblance. 

The record establishes that Glen O. Crowe was not asked on the evening of 
August 11, 1989, if he was the trainer. (Tr. 149-150, 166-167) He did reply 
with his name and address to questions asked of him by the Department 
veterinarian who had assumed the duties of the Designated Qualified Person. 
This veterinarian also assumed that Glen O. Crowe was the trainer of "Preferred 
Pride" because he inaccurately wrote that information on documents which 
subsequently were received in evidence as CX 5 and CX 6. If the veterinarian 
was the complete investigator complaint counsel would have him be, counsel 
would not have to bend so strenuously to impeach the proof found in the very 
exhibit received into the record upon complaint counsel’s motion. (CX 1) This 
document, prepared prior to litigation, prior to the issuance of the complaint, 
prior to the creation of the Summary of Alleged Violations [form] (CX 6) and 
prior to the physical examinations of Ms. Crowe’s animal on August 11, 1989, 
establishes that Leslie Crowe was the trainer of "Preferred Pride." 

Complaint counsel also contends that the proof of CX I is to be ignored 
upon the failure of Glen O. Crowe to affirmatively proclaim, on August 11, 
1989, that he was not the trainer of "Preferred Pride." However, Mr. Crowe 
knew as of August 11, 1989, that his daughter had taken two significant steps 
prior to that date to assert herself to be the trainer of "Preferred Pride," and, 
hence, Glen O. Crowe had no reason to voice whether he was or was not the 
trainer. These steps were the removal of the daughter from her father’s 
household, a step necessary for Leslie Crowe to maintain her status as an 
amateur trainer, (Tr. 127), and the preparation of the entry form, CX 1, which 
identified Leslie Crowe as “Preferred Pride’s" trainer. Complaint counsel 
contends that Glen O. Crowe had an opportunity to deny that he was the trainer 


*2Complaint counsel also claims that statements of respondents establish that Mr. Crowe was the 
trainer. (Brief for Complainant at 14) Unfortunately, complaint counsel has advanced no record 
citation to support this claim, a failure which certainly distracts from counsel’s entire presentation. 
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if this were true. (Brief for Complainant at 15-16) However, the evidence does 
not demonstrate that Mr. Crowe read the Summary of Alleged Violation{s] form 
or knew that Dr. Crichfield had listed him as trainer on that form. Nor is 
Glen O. Crowe’s signing of the DQP Ticket as trainer dispositive of his status. 
Mr. Crowe explained that when he signed the DQP Ticket he could not read the 
form and did not know of its contents. (Tr. 159) He entered his signatures 
after telling Dr. Crichfield that he did not have his reading glasses and could not 
see, but Dr. Crichfield directed him to sign the form, on which Mr. Crowe 
could discern only a line. (Tr. 158-159, 166) Mr. Crowe testified that he 
believed the custodian of a horse could sign a DQP Ticket. (Tr. 159) His 
testimony also indicates that his daughter’s distress influenced his decision to 
sign the form in her absence. (Tr. 159) 

Glen O. Crowe’s action in checking his daughter’s horse after it was 
classified sore is not significantly probative of his being the horse’s trainer. An 
equally probable interpretation of this conduct is that the more experienced 
parent offered assistance to his daughter when she was upset and threatened with 
an alleged violation of the law. 

Finally, there is no evidence to show that Glen O. Crowe acted in response 
to a summons for the horse’s trainer when he went to the inspection area. 
Although Dr. Crichfield testified that he directed Leslie Crowe to summon her 
father because he had been identified as the horse’s trainer, (Tr. 30), 
Glen O. Crowe stated that his reason for going to the inspection area was that 
a friend had told him that his daughter was upset. (Tr. 149) There is no basis 
for the view that Mr. Crowe’s behavior demonstrates that he was the trainer of 
"Preferred Pride." On balance, the weight of evidence does not support the 
allegation that Glen O. Crowe was a trainer of "Preferred Pride." 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


I have found that Glen O. Crowe and his daughter, Leslie Crowe, both 
entered the horse known as "Preferred Pride" on August 11, 1989, for the 
purpose of showing or exhibition that day at the Northwest Tennessee Racking 
Horse Show at Jackson, Tennessee. The undisputed evidence (including the 
testimony of Glen O. Crowe) shows that Leslie Crowe kept her horse, 
"Preferred Pride," at the stable of her father, Glen O. Crowe, where Glen O. 
Crowe kept and trained horses for other persons. When Glen O. Crowe was 
showing horses at shows, he provided free transportation to the shows for 
Leslie’s horses, using his truck and trailer, and paid all of her entry fees. For 
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the show involved in this case, Glen O. Crowe transported six horses he was 
training for others, along with three to be shown by Leslie Crowe, including 
"Preferred Pride." Glen O. Crowe paid the entry fee for all three of the horses 
to be shown by Leslie Crowe at that show, including the entry fee for 
"Preferred Pride." (Tr. 127-28, 147-48). The horses were taken to the show 
on August 11, 1989, the day of the show (Tr. 164-65), which is the same day 
“Preferred Pride" was found to be sore at the pre-show inspection (CX 4, 5, 6). 
On that day, August 11, 1989, Leslie Crowe participated in the entry process 
by taking the card they had previously filled out (showing the name of the horse, 
and the owner’s name, address and phone number) to the show officials, along 
with Glen O. Crowe’s check paying the entry fee (Tr. 164-65). Leslie Crowe 
further participated in the entry process by presenting the horse to the DQP for 
inspection. Under these undisputed facts, both Glen O. Crowe and Leslie 
Crowe “entered" "Preferred Pride" in the show. 

‘Entering,’ within the meaning of the Act, is a process that begins with the 
payment of the entry fee and which includes pre-show examination by the DQP 
and/or USDA veterinarians." Jn re Elliott (Decision as to William Dwaine 
Elliott), 51 Agric. Dec. 334, 344 (1992), aff'd, 990 F.2d 140 (4th Cir. 1993), 
petition for cert. filed, 62 U.S.L.W. 3113 (U.S. July 26, 1993) (No. 93-173). 
"(T]he entering of a horse is a continuing process, not an event, and includes 
all activities required to be completed before a horse can actually be shown or 
exhibited." (Jd. at 342). In affirming Elliott, the court stated (Elliott v. 
Administrator, supra, 990 F.2d at 145): 


Elliott asserts that "entering," as used in 15 U.S.C. § 1824(2)(B), 
constitutes only registration of the horse and payment of the entry fee. 
The time period between such time and the actual show, he asserts, is not 
included within the meaning of “entering.” We cannot agree that 
“entering” means simply paying the fee and registering the horse for 
showing, which oftentimes is done by mail without the requirement for 
presenting the horse. Inspection of the horse is a prerequisite to the 
horse being eligible to show and the horse is not fully qualified to show 
until the inspection is passed. The plain meaning of "entering" a horse 
in a show would seem to encompass all the requirements—including 
inspection—and the time necessary to complete those requirements. 


Even if we were to agree, however, that the plain meaning of the Act 
is not clear, the USDA’s interpretation is entirely reasonable and 
consistent with Congressional intent and thus must be upheld... . We 
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conclude that the USDA’s interpretation of "entering" is reasonable and 
not contrary to Congressional intent and thus we are bound to give it 
effect. Chevron U.S.A., 467 U.S. at 842. 


In In re Gray, 52 Agric. Dec. __, slip op. at 14, 49 (July 23, 1993), 
appeal docketed, No. 93- (6th Cir. Aug. __, 1993), it is stated: 


[E]ntry is a process which includes a variety of actions such as the 
paying of the entry fee, the preparation of the horse for exhibition, and 
the pre-show presentation of the horse for inspection to the Designated 
Qualified Person ("DQP") and to the Department’s representatives. 


Accord In re Wagner (Decision as to Roy E. Wagner and Judith E. Rizio), 52 
Agric. Dec. ___, slip op. at 21-23 (May 27, 1993), appeal docketed, No. 
93-3318 (4th Cir. June 28, 1993); In re Callaway, 52 Agric. Dec. _, slip op. 
at 27-29 (May 6, 1993). Considering the undisputed evidence, both Glen O. 
Crowe and Leslie Crowe entered "Preferred Pride” for the purpose of showing 
or exhibiting the horse while it was sore, and, therefore, both violated the Act, 
which prohibits "entering for the purpose of showing or exhibiting in any horse 
show or horse exhibition, any horse which is sore" (15 U.S.C. § 1824(2)(B)). 
Accordingly, the ALJ’s conclusion that Glen O. Crowe was not the trainer of 
"Preferred Pride" is irrelevant, and the ALJ erred in dismissing the Complaint 
as to Glen O. Crowe because of his conclusion that Glen O. Crowe was not the 
trainer. In fact, the Act does not contain the word "trainer." (There is 
sufficient evidence on both sides of the issue as to whether Glen O. Crowe was 
the trainer of "Preferred Pride" that I would have affirmed a finding by the ALJ 
either way. Therefore, I have not disturbed his findings that only Leslie Crowe 
was the trainer of "Preferred Pride.") 

Respondents argue on appeal that Complainant failed to meet its burden of 
proof that "Preferred Pride" was sore. However, I find that there is much more 
than a preponderance of the evidence that Respondents violated the Act, as 
alleged in the Complaint, which is all that is required.'? See generally Fleming 
v. USDA, 713 F.2d 179 (6th Cir. 1983). 


'3See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 
179 (6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), 
aff'd, No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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The evidence that "Preferred Pride“ was sore relates in part on the 
observations by two USDA veterinarians and the Show’s Designated Qualified 
Person of the reaction of "Preferred Pride" to their palpation of the horse’s 
pasterns. Frequently, the evidence relates solely to observations based on 
palpation. As stated in Jn re Edwards, 49 Agric. Dec. 919, 919 (1990) (Order 
Denying Petition for Reconsideration of In re Edwards, 49 Agric. Dec. 188 
(1990), aff'd per curiam, 943 F.2d 1318 (11th Cir. 1991) (unpublished), cert. 
denied, 112 S.Ct. 1475 (1992)), "[iJn many prior cases, the only evidence that 
a horse was sore was the professional opinion of the Department’s veterinarians, 
based upon their palpation of the horse’s pasterns." In the original decision in 
Edwards, in affirming the finding of the ALJ that the horses involved in the case 
were sore, based solely on evidence of the horses’ reaction to palpation, the 
Judicial Officer stated (49 Agric. Dec. at 204-06): 


Respondents contend, in particular, that no thermovision was used 
here, but thermovision has not been used by the Department at a horse 
show since about 1981 (Tr. 485-86). Ample precedent exists for finding 
that a horse was sored, based on the horse’s reaction to palpation by the 
Department’s veterinarians, without any thermovision evidence. See, 
e.g., In re Purvis, 38 Agric. Dec. 1271, 1274-79 (1979); In re Whaley, 
35 Agric. Dec. 1519, 1523 (1976). As stated in Purvis, supra, 38 
Agric. Dec. at 1273-74: 


Both veterinarians determined that the horse was sored primarily 
because mild or light palpation of the pastern area of each front 
foot revealed a sensitive spot about the size of a dime on the 
medial surface of the bulb of the heel on the rear portion of each 
front foot. The sensitive spots were almost identically located on 
each foot, and were in the exact spot where the collar worn on the 
feet during the Show would "bang" as the feet moved up and 
down. 


In In re Whaley, supra, 35 Agric. Dec. at 1523, it is stated: 
Respondent Groover testified that the horse was not sored. In 


addition, the respondents argued that complainant did not use a 
swab test, photographs or thermographs. . . .° 
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5As held in In re A.S. Holcomb, HPA Doc. No. 18, 35 Agr 
Dec [1165, 1167] (decided July 26, 1976), the professional 
opinion of a Department veterinarian based on his physical 
examination of a horse is sufficient to support a finding that a 
horse was sored. 


In In re Gray, 41 Agric. Dec. 253, 254-55 (1982), it is stated: 


Experience in many Horse Protection Act cases over the years 
demonstrates that many horses which have been sored show 
evidence of pain only on the anterior portion of the legs or only 
on the posterior portion of the legs. This is not unusual and does 
not discredit evidence that the horse was sore. It is not a 
necessary part of complainant’s proof for the Department’s 
veterinarians to guess or determine accurately the exact procedure 
used to sore a horse, e.g., whether by chains, chemicals or a 
combination of both. It is sufficient if the proof adequately 
demonstrates that the horse was sore. [Footnote omitted.] 
Moreover, the statute raises a presumption that a horse is sore "if 
it manifests abnormal sensitivity or inflammation in both of its 
forelimbs or both of its hindlimbs" (15 U.S.C. § 1825(d)(5)). 
There is no requirement that the horse manifest abnormal 
sensitivity on both the anterior and posterior surfaces of its 
forelimbs or hindlimbs. 


In In re Holcomb, 35 Agric. Dec. 1165, 1167 (1976), it is stated: 


It is to be expected that in many, if not most, cases under the 
Horse Protection Act, the only evidence of soring will be the 
expert opinion of a veterinarian who testifies on the basis of his 
observation or examination that in his professional opinion, a 
particular horse was sored by the use of some chemical or 
mechanical agent, for the purpose of affecting its gait. It should 
be further expected that the veterinarian will frequently not be 
able to tell whether the soring agent used was mechanical, or 
chemical, or both. Unless this remedial statute is to be rendered 
sterile, the Government should not be required to prove the soring 
device or agent applied in a particular case. 


1149 
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Respondents also contend that horses are typically sored on the anterior 
portion of the front legs, but the quotations above show that it is not unusual to 
have a horse sored only on the posterior portion of the front legs. 


In Edwards, it is also explained that veterinarians can distinguish between a 
pain reaction from palpation and a high strung or nervous horse, or a horse that 
is silly about its feet, as follows (49 Agric. Dec. at 202-03): 


Respondents’ reply to the section 1825(d)(5) presumption, and the 
Complainant’s evidence, is the wholly untenable assertion that both 
horses were silly about their feet and that was the cause of their 
responses. This assertion is without any basis. All four United States 
Department of Agriculture doctors testified that they are familiar with 
high-strung, or nervous, or silly horses and follow a simple procedure to 
distinguish such horses from those that are experiencing pain. That is, 
they look for, and in both cases found, specific spots which were painful 
when palpated. 


As testified to by Drs. Riggins and Jordon, they conduct their 
examinations in a consistent fashion palpating different areas of the 
horse’s front legs looking for indications of pain. 


After finding what appear to be pain responses evidenced by the horse 
trying to jerk its foot away, they move to other parts of the leg and then 
return to the spot where they previously got a response. If the horse 
again gives a pain response they will go away from that spot and come 
back. This is done to be certain it is a pain response and not just a 
"silly" reaction. (Tr. 61, 103). As Dr. Riggins testified: 


. . if a horse is silly about his foot, you can be holding it and 
you can touch him anywhere and the horse is going to move. 
And the way to differentiate if he’s sore or not is I will -- a 
certain spot -- if that horse is moving when I touch that certain 
spot, I’ll go around to other places. I might even go further on 
his leg and palpate it. And the horse, if he’s silly about it, you 
can tell other places where I know there is no pain, he exhibits 
some response, I know he’s kind of silly. But then I can go back, 
if you get pain response every time you go back there, well, then, 
you know it’s pain instead of being silly about his foot. (Tr. 61- 
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62). 


A nervous or silly horse will have a reaction upon palpation 
anywhere. "Eb’s Little Princess" and “Great Big Country" both 
responded only when a small area was palpated and both showed the 
response repeatedly when palpated there, but showed no response when 
palpated elsewhere. 


The record in the present case similarly shows that the Department’s two 
veterinarians, one of whom had checked thousands of horses, and the other of 
whom had examined hundreds of horses, for Horse Protection Act violations 
(Finding 6), could distinguish between a pain response to palpation and some 
other condition or circumstance (Finding 11). Based upon my examination of 
the record in this case, in addition to my examination of the records in 49 other 
Horse Protection Act cases, I am convinced that palpation alone is a highly 
reliable method of determining whether a horse is sore, within the meaning of 
the Horse Protection Act.'* 


“The Congress has recently acted concerning the enforcement of the Horse Protection Act in 
Fiscal Year 1993. A proviso in the Animal and Plant Health Inspection Service’s (APHIS) “salaries 
and expenses" appropriation for Fiscal Year 1993, reads, in pertinent part, as follows (Pub. L. No. 
102-341, 106 Stat. 873, 881-82 (1992)): 


ANIMAL AND PLANT HEALTH INSPECTION SERVICE 
SALARIES AND EXPENSES 
(INCLUDING TRANSFERS OF FUNDS) 


For expenses, . . . to carry out inspection, quarantine, and regulatory activities; . . . 
$432,900,000, . . .: Provided further, That none of these funds shall be used to pay the 
salary of any Department veterinarian or Veterinary Medical Officer who, when conducting 
inspections at horse shows, exhibitions, sales, or auctions under the Horse Protection Act, 
as amended (15 U.S.C. 1821-1831), relies solely on the use of digital palpation as the only 
diagnostic test to determine whether or not a horse is sore under such Act. 


APHIS’ Fiscal Year 1993 appropriation for enforcement of the Horse Protection Act is $358,000 
(H.R. ConF. REP. No. 815, 102d Cong., 2d Sess. 20 (1992)). 


An examination of the proceedings reported in the Congressional Record during the pendency 
of H.R. 5487 reveals no discussion of this proviso (138 CONG. REC. H5548, H5576 (daily ed. 
(continued...) 
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Furthermore, in the present case, there was more than digital palpation to 
form the basis for the conclusion that the horse was sore. The Summary of 
Alleged Violations form, in Item 29, under the heading "WAY OF GOING 
(Explain if significantly abnormal)," states: “walked tucked under especially 
when turned" (CX 6; and see Tr. 41-42, 78, 89). Considering the entire 
record, there is no basis for overturning the ALJ’s findings that the horse was 
sore. 

Turning to the sanction, the Department’s current sanction policy is set forth 
in In re S.S. Farms Linn County, Inc. (Decision as to James Joseph Hickey and 
Shannon Hansen), 50 Agric. Dec. 476, 497 (1991), aff'd, No. 91-70169 (9th 
Cir. Apr. 23, 1993) (Table) (text in WESTLAW) (not to be cited as precedent 
under 9th Circuit Rule 36-3), as follows: 


It is appropriate to state expressly the practice that has been followed 
by the Judicial Officer in recent cases, viz., that reliance will no longer 
be placed on the “severe” sanction policy set forth in many prior 
decisions, e.g., In re Spencer Livestock Comm’n Co., 46 Agric. Dec. 
268, 435-62 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 
1988). Rather, the sanction in each case will be determined by 
examining the nature of the violations in relation to the remedial purposes 
of the regulatory statute involved, along with all relevant circumstances, 
always giving appropriate weight to the recommendations of the 


4. continued) 
June 30, 1992); 138 Conc. REC. $10,417, $10,420 (daily ed. July 28, 1992); 138 CONG. REC. 
H7686, H7697, H7708 (daily ed. Aug. 6, 1992); 138 CoNG. REC. H7727, H7732 (daily ed. Aug. 7, 
1992); 138 CoNG. REC. H7900, H7924-26 (daily ed. Aug. 11, 1992); 138 Conc. REC. $12,275, 
$12,276 (daily ed. Aug. 11, 1992)). 


The pertinent House and Senate Committee Reports are as follows: H.R. REP. No. 617, 102d 
Cong., 2d Sess. 48 (1992); S. REP. NO. 334, 102d Cong., 2d Sess. 49 (1992); H.R. CONF. REP. 
No. 815, 102d Cong., 2d Sess. at 20-21 (1992). Although the House Committee Report states that 
"relying on digital palpation of a horse’s pastern as the exclusive means of diagnosing horses is 
ineffective," the comments were apparently not based upon any hearings on the issue, and USDA 
has not testified, or otherwise commented, upon the issues underlying the views in the House 
Committee Report, or the views in the Senate Report recommending “bill language directing APHIS 
to discontinue its practice of relying on digital palpation as the only diagnostic test . . . to determine 
whether or not a horse is sore under the act." The proviso, unless put into subsequent Appropriation 
Bills, or otherwise enacted, will only apply to the 1993 Fiscal Year (October 1, 1992-September 30, 
1993). There is nothing in the legislative history to suggest that Congress intended any of this to 
be retroactive. 
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administrative officials charged with the responsibility for achieving the 
congressional purpose. 


Concerning the civil penalty, the Act requires that the Secretary consider the 
following factors to determine the amount of a civil penalty (15 U.S.C. 
§ 1825(b)(1)): 


[T]he nature, circumstances, extent and gravity of the prohibited conduct 
and, with respect to the person found to have engaged in such conduct, 
the degree of culpability, any history of prior offenses, ability to pay, 
effect on ability to continue to do business, and such other matter as 
justice may require. 


In most cases, the maximum civil penalty of $2,000 per violation is 
warranted (In re Stamper, 42 Agric. Dec. 20, 62 (1983), aff'd, 722 F.2d 1483 
(9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992) (Excerpt from Stamper 
attached as an Appendix hereto); Jn re Elliott (Decision as to William Dwaine 
Elliott), 51 Agric. Dec. 334, 350-51 (1992), aff'd, 990 F.2d 140 (4th Cir. 
1993), petition for cert. filed, 62 U.S.L.W. 3113 (U.S. July 26, 1993) (No. 
93-173). The ALJ made the determination that a civil penalty of only $150 
should be assessed against Leslie Crowe, in large part because of her lack of 
resources. I concur in that modest civil penalty only because of her poor 
financial condition. 

I believe, however, that the maximum civil penalty of $2,000 should be 
assessed against Glen O. Crowe. He does not suffer from the lack of resources 
of his daughter. He is the owner of Two River Stables (Tr. 147), which 
includes a large training show ring (Tr. 103). The nature, circumstances, extent 
and gravity of the prohibited conduct were particularly egregious in this case 
because the horse exhibited severe pain responses on both feet, and the horse 
had three identically located sore spots over the bulbs of the heels and in the 
pocket of both forelimbs on the posterior surfaces, which strongly indicated that 
the horse had been intentionally sored by use of oil of mustard or some other 
chemical. (CX 5, 6; Tr. 34-35, 44, 46, 97). The Act does not require proof 
as to who actually sored the horse, and no case appealed to the Judicial Officer 
under the Act has ever contained proof as to who sored the horse. However, 
since the trainer has the opportunity and motive to sore a horse, evidence is 
normally introduced as to the identity of the trainer. In the present case, 
although I have accepted the ALJ’s conclusion that Leslie Crowe rather than 
Glen O. Crowe was the trainer of the horse, the horse was admittedly stabled 
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at his facilities, where he trains other horses. Accordingly, he had the same 
opportunity to sore the horse as if he were the trainer of the horse. 
Furthermore, he would have the same motive for soring the horse as if it were 
one that he was training, in order to improve his daughter’s chance of winning. 
Since Glen O. Crowe had been a trainer for 15 years, while his daughter was 
only an 18-year-old amateur, he would have had more opportunity to become 
familiar with the methods of soring horses. In any event, however, there is no 
need to draw an inference as to who actually sored “Preferred Pride." Since 
Glen O. Crowe and Leslie Crowe both entered the horse, both are culpable for 
entering a horse while it was sore. 

The record does not show any history of prior offenses (see Tr. 103-05), or 
that a $2,000 civil penalty will affect his ability to continue in business. 
Considering all of the statutory criteria, I conclude that the maximum civil 
penalty of $2,000 is warranted as to Glen O. Crowe. 

The ALJ concluded that a 1-year disqualification is warranted as to Leslie 
Crowe. I agree, and believe that a 1-year disqualification is also warranted as 
to Glen O. Crowe. The Act states that 1 year is the minimum period of 
disqualification ("not less than one year for the first violation" (15 U.S.C. 
§ 1825(c))). Recent cases and those decisions going back to the passage of the 
disqualification amendment to the HPA in 1976'° show that a 1-year minimum 
disqualification ordinarily accompanies a civil penalty for a soring violation. 
This policy was recently restated in Jn re Elliott (Decision as to William Dwaine 
Elliott), 51 Agric. Dec. 334, 352 (1992), aff'd, 990 F.2d 140 (4th Cir. 1993), 
petition for cert. filed, 62 U.S.L.W. 3113 (U.S. July 26, 1993) (No. 93-173): 


The imposition of a period of disqualification is discretionary. 
However, a disqualification period had been recommended by APHIS, 
and the Judicial Officer has held that disqualification is an appropriate 
sanction in almost every Horse Protection Act case. In Jn re Rowland, 
the Judicial Officer noted (40 Agric. Dec. at 1951-52 [, aff'd, 713 F.2d 
179 (6th Cir. 1983))]: 


Congress has provided the Department with the "tools" needed 


'SThe disqualification provision was added by Congress in 1976 to provide a strong deterrent to 
subsequent violations by parties who had the economic means to pay the civil penalties as operation 
costs. See H.R. REP. No. 1597, 94th Cong., 2d Sess. 11 (1976), reprinted in 1976 U.S.C.C.A.N. 
1696, 1706. In re Rowland, 40 Agric. Dec. 1934, 1934-49 (1981), aff'd, 713 F.2d 179 (6th Cir. 
1983). 
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to eliminate the practice of soring Tennessee Walking Horses. 
But they must be used, to be effective. In order to achieve the 
Congressional purpose of the Act, it would seem necessary to 
impose at least the minimum disqualification provisions of the 
1976 amendments on every horse owner (and trainer) who allows 
one of his horses to be exhibited while sore. '° 


‘There is a remote possibility that the circumstances in some 
particular case, not presently envisaged, might justify a departure 
from that policy. Since it is clear under the 1976 amendments 
that intent and knowledge are not elements of a violation,] I can 
envisage no circumstance presently warranting an exception from 
this policy.'® 


For the reasons set forth in Stamper, attached as an Appendix, and the 
reasons set forth above as to the egregious nature of the soring involved in this 
case, the customary, minimum disqualification period should be imposed here. 


Order 


1. Respondent Leslie Crowe is assessed a civil penalty of $150 and 
Respondent Glen O. Crowe is assessed a civil penalty of $2,000 for violation of 
section 5(2)(B) of the Horse Protection Act (15 U.S.C. § 1824(2)(B)). The civil 
penalties shall ve paid by certified check or money order, made payable to the 
Treasurer of the United States, and forwarded to Sharlene Deskins, Esq., Office 
of the General Counsel, Room 2014, South Building, United States Department 


‘It is my policy to examine the facts and circumstances of each case to see whether an exception 
to this policy is warranted. An examination of the record here does not lead me to believe that an 
exception is warranted. In this respect, however, I am necessarily influenced by the views expressed 
in Stamper (attached as an Appendix) as to why lack of knowledge or intent should not be a 
circumstance mitigating the sanction. Since there is never, or almost never, proof of knowledge or 
intent, if that were cause for not imposing a disqualification order, there would never, or almost 
never, be a disqualification order issued. The civil penalty for soring would be an acceptable cost 
of doing business, and the remedial purposes of the Act would not be achieved. But if the Stamper 
views are correct, viz., that a disqualification order is ordinarily necessary to achieve the Act’s 
purpose even where there is no proof of knowledge or intent, it would take an extraordinary 
circumstance to warrant not imposing a disqualification order. 
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of Agriculture, Washington, D.C. 20250-1400, within 30 days from the date of 
service of this Order on Respondents. 

2. Respondents are disqualified for 1 year from showing, exhibiting or 
entering any horse, directly or indirectly through any agent, employee, or other 
device, and from judging, managing or otherwise participating in any horse 
show, horse exhibition, horse sale or auction. 

The provisions of this disqualification order shall become effective on the 
30th day after service of this Order on Respondents. 


APPENDIX 


Excerpt from In re Stamper, 42 Agric. Dec. 20, 44-63 (1983), aff'd, 722 F.2d 
1483 (9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992). 


In re: JACKIE McCONNELL AND FLOYD SHERMAN. 
HPA Docket No. 91-162. 


Decision and Order as to Jackie McConnell filed September 16, 1993. 


Civil penalty — Horse soring — Horse trainer — Entering — Disqualification order — 
Preponderance of evidence — Past recollection recorded — Sanction policy. 


The Judicial Officer affirmed the Decision and Order by Chief Judge Palmer (Chief ALJ) in 
which he found that Respondent McConnell entered for the purpose of showing or exhibiting 
a horse at a horse show while the horse was sore. The Chief ALJ assessed a civil penalty of 
$2,000, and disqualified Respondent for 2 years from showing, exhibiting, or entering any horse, 
and from judging, managing, or otherwise participating in any horse show. Complainant proved 
the violation by much more than a preponderance of the evidence, which is all that is required. 
Past recollection recorded is admissible and entitled to weight. Expert testimony by USDA 
veterinarians that they would have expected the horse to experience pain while moving is entitled 
to weight, but, here, the veterinarians also saw that the horse experienced pain while walking. 
The Chief ALJ properly refused to let an expert witness who did not examine the horse give his 
opinion, based on his review of Complainant’s affidavits and documentary evidence, as to 
whether the horse was sore when examined by the Department’s veterinarians. The Chief ALJ 
properly imposed a 2-year disqualification order on Respondent, since two previous 6-month 
disqualifications imposed as a result of consent decisions did not deter the present violation. 
However, the prior consent decisions do not qualify as proven or admitted prior violations, and 
therefore, only a 2-year disqualification order, rather than a 4-year disqualification order, as 
requested by Complainant, is imposed. 


Sharlene A. Deskins, for Complainant. 
Carthel L. Smith, Jr., Lexington, TN, for Respondent. 
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Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary administrative proceeding under the Horse Protection 
Act of 1970, as amended (15 U.S.C. § 1821 et seg.). On March 4, 1993, Chief 
Administrative Law Judge Victor W. Palmer (Chief ALJ) filed an Initial 
Decision and Order in which he found that Respondent McConnell entered for 
the purpose of showing or exhibiting a horse at a horse show while the horse 
was sore. The Chief ALJ assessed a civil penalty of $2,000, and disqualified 
Respondent for 2 years from showing, exhibiting, or entering any horse, and 
from judging, managing, or otherwise participating in any horse show. 

On April 2, 1993, Complainant, seeking a 4-year disqualification order, 
appealed to the Judicial Officer, to whom final administrative authority to decide 
the Department’s cases subject to 5 U.S.C. §§ 556 and 557 has been delegated 
(7 C.F.R. § 2.35).” On April 7, 1993, Respondent filed an appeal challenging 
the Chief ALJ’s Initial Decision and Order in six specific respects. Respondent 
argues that their should be no disqualification order, or, alternatively, that it 
should not exceed 1 year. On July 26, 1993, the case was referred to the 
Judicial Officer for decision. 

Respondent’s request for oral argument, which is discretionary (7 C.F.R. 
§ 1.145(d)), is denied inasmuch as the issues have been thoroughly briefed and 
argued below, and there would appear to be no need for further argument. 

Based upon a careful consideration of the record in this case, the Initial 
Decision and Order is adopted as the final Decision and Order, with deletions 
shown by dots, and with trivial changes not specified. The disqualification 
period is not increased, as requested by Complainant, but portions of the Chief 
ALJ’s justification for the 2-year disqualification order are omitted. Additional 
conclusions by the Judicial Officer follow the ALJ’s conclusions. 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 





HORSE PROTECTION ACT 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


Preliminary Statement 


This proceeding was instituted under the Horse Protection Act (Act), as 
amended (15 U.S.C. § 1821 et seq.), by a complaint filed on April 30, 1991, 
by the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. The complaint alleged that Respondent Jackie 
McConnell, a professional horse trainer, entered a "sored" horse for the purpose 
of showing or exhibiting it in a horse show.' Respondent McConnell, through 
counsel, filed an answer denying he had entered a "sored" horse. 

I conducted an oral hearing on November 5-6, 1992, in Nashville, 
Tennessee. Sharlene A. Deskins, Office of the General Counsel, represented 
the complainant, the Animal and Plant Health Inspection Service. Mr. Carthel 
L. Smith, Attorney-at-Law of Lexington, Tennessee, represented Mr. 
McConnell. Briefing was completed on February 16, 1993. 

Upon consideration of the record evidence and the proposed conclusions and 
briefs by the parties, I conclude that Jackie McConnell violated the Act by 
entering a "sored" horse and that an order should be entered assessing a civil 
penalty of $2,000 for his violation, and that he should be disqualified for two 
years from participating in horse shows, exhibitions, sales and auctions. 


Findings of Fact 


1. Respondent Jackie McConnell is an individual whose mailing address is 
Post Office Box 490, Collierville, Tennessee 38017. 

2. Mr. McConnell, at all times material herein, was the trainer of the horse 
known as “Executive Order," which was owned by Floyd Sherman. 

3. Mr. Sherman placed "Executive Order" with Mr. McConnell in order to 
have the horse trained. Mr. McConnell had control and custody of the horse on 
September 1, 1989. 

4. Mr. McConnell trained "Executive Order" in chains. 


‘The complaint alleged that the horse’s owner, Floyd Sherman, allowed the horse’s entry while 
sore. Mr. Sherman settled the allegations against him by signing a consent decision issued on 
December 5, 1991. 
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5. Mr. McConnell entered “Executive Order" for the purpose of showing 
or exhibiting it as Entry No. 1190, Class No. 93, on September 1, 1989, at the 
Tennessee Walking Horse National Celebration at Shelbyville, Tennessee. 

6. On September 1, 1989, Tony Kimmons, an employee of Mr. 
McConnell’s, observed Mr. McConnell take "Executive Order" to the inspection 
area where it was examined by the Show’s Designated Qualified Person (DQP), 
Doug Watkins. 

7. Upon examination by Doug Watkins, the horse, “Executive Order," 
responded to palpation by some movement, but Mr. Watkins did not believe the 
reaction he obtained was sufficient to disqualify the horse. Mr. Watkins, at that 
time, passed the horse as fit to show. TR. 255-256 [WATKINS]. 

8. Tony Kimmons, who at the time was a veterinary student at the 
University of Tennessee at Knoxville, testified that he had examined the horse 
prior to the DQP examination, and obtained no adverse reaction upon palpation 
of its front feet and detected no chemical or caustic substances on the horse. He 
further testified that he observed the horse being led from the barn to the DQP 
inspection area and it appeared to him to have walked with a normal gait and 
without signs of distress or pain. 

9. Dr. Hugh V. Hendricks, a veterinarian with many years of experience, 
observed the DQP examine the horse. TR. 27 [HENDRICKS]. Dr. Hendricks 
asked Mr. McConnell to let him examine the horse. 

10. Dr. Hendricks examined "Executive Order." TR 33 [HENDRICKS]. 
Dr. Hendricks’ examination procedure consists of visually observing the horse, 
palpating its pasterns and observing the horse’s reactions. TR. 38-39 
[HENDRICKS]. 

11. Dr. Hendricks found that the horse exhibited strong pain responses on 
the anterior surfaces of both front feet when its pasterns were palpated. CX-4, 
CX-5. He found moderate pain responses when the posterior aspect of the 
pastern was palpated on both right and left front feet. CX-5. He then requested 
Dr. Tyler Riggins to examine the horse. TR. 33 [HENDRICKS]. 

12. Dr. Riggins is an experienced and qualified veterinarian. He has 
examined horses for soreness since the early 1970’s. TR. 87 [RIGGINS]. Dr. 
Riggins observed DQP Watkins and Dr. Hendricks examine "Executive Order." 
CX-6. Dr. Riggins, in his affidavit, noted that Dr. Hendricks referred 
"Executive Order" back to Mr. Watkins. CX-6. According to Dr. Riggins’ 
affidavit, Mr. Watkins examined the horse and found it sensitive in the left front 
pastern. CX-6. After Mr. Watkins finished his reexamination, which caused 
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him to prohibit the horse from entering the show room, Dr. Riggins examined 
the horse. CX-6. 

13. Dr. Riggins’ usual examination procedure is to palpate the horse and 
observe the horse’s responses. TR. 93 [RIGGINS]. When Dr. Riggins palpated 
"Executive Order," he found strong pain responses in the front feet on the 
anterior pasterns. CX-6. He obtained a moderate pain reflex when he applied 
pressure to the posterior pasterns of both front feet. CX-6. The horse would 
jerk its foot and show some tightening of its abdominal muscles. CX-6. He 
also observed that the horse walked tucked and led with a tight rein. CX-6. 

14. The professional opinion of both Drs. Riggins and Hendricks was that 
the pain responses they observed in "Executive Order" resulted from someone 
applying mechanical devices such as chains or caustic agents to the horse’s 
pasterns either separately or in some combination. TR. 33 [HENDRICKS]; TR. 
94 [RIGGINS]. 

15. Drs. Hendricks and Riggins were of the opinion that the horse would 
experience pain while moving. The veterinarians stated that the horse showed 
it was in pain by exhibiting a tucked manner when it was led on a tight rein, and 
therefore, the application of chains when the horse moved in the show ring 
would necessarily exacerbate the painful condition. TR. 36 [HENDRICKS]; 
TR. 94-95 [RIGGINS]. 

16. An employee of Mr. McConnell, Ivan Mays, took the horse from the 
inspection area back to the stalls. TR. 314 [KIMMONS]. Approximately thirty 
minutes passed from the time that Mr. Kimmons last observed "Executive 
Order" entering the pre-show inspection area and the time the horse returned to 
the stalls. TR. 314 [KIMMONS]. Mr. Kimmons, at the request of Mr. 
McConnell, went into the spectator section of the horse show to find Dr. Aiken. 
TR. 330 [AIKEN]. 

17. Dr. Aiken is a veterinarian in private practice. He currently performs 
veterinarian services for Mr. McConnell. TR. 328 [AIKEN]. In 1989, he was 
employed as a veterinarian at Pimlico racetrack in Maryland and was at the 
Shelbyville Show while on vacation. TR. 328-329 [AIKEN]. In September 
1989, Dr. Aiken had three years of experience as a veterinarian. TR. 327 
[AIKEN]. Dr. Aiken has never seen a sore horse. However, he has owned 
Tennessee Walking Horses since he was thirteen years old, and his current 
veterinarian practice includes Tennessee Walking Horses. TR. 341-342 
[AIKEN]. Additionally, he has never seen action devices used incorrectly on 
a horse in a manner that would cause a horse to be sore. TR. 351 [AIKEN]. 
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Dr. Aiken has no training in how to detect soreness in a horse under the Act. 
TR. 360 [AIKEN]. 

18. At the request of Mr. McConnell, Dr. Aiken examined "Executive 
Order" for soundness. TR. 330 [AIKEN]. Dr. Aiken testified that his palpation 
technique failed to detect signs of pain and that the horse responded only when 
he pressed the blunt edge of a pocket knife against it. TR. 357 [AIKEN]. He 
concluded that the horse was not sore. TR. 338 [AIKEN]. 

19. Dr. Aiken believes that a sore horse is a horse that is responsive to 
digital palpation and shows clinical signs of heat or inflammation in the pastern 
area. TR. 344-345 [AIKEN]. 

20. The use of a topical anesthesia on the pastern of a sore horse could 
relieve all of the horse’s pain responses. TR. 417-418 [MILLER]. 

21. Mr. McConnell is one of the largest trainers of Tennessee Walking 
Horses. He has a large facility containing 46 stalls for housing horses. TR. 
432 [McCONNELL]. In October of 1989, he trained 50 horses. CX-8. 
Currently, he trains 46 horses. TR. 432 [McCONNELL]. He is well known 
within the Tennessee Walking Horse industry as a top trainer in talent. TR. 430 
[McCONNELL] and TR. 168 [EADES]. He has been a professional trainer for 
twenty years. TR. 428 [McCONNELL]. Mr. Eades, APHIS’ Senior 
Investigator in Tennessee, testified that he considers Mr. McConnell to be a 
very credible and truthful person. TR. 168 [EADES]. Mr. Eades further stated 
that "as many horses as Mr. McConnell has shown and presented for show and 
entered for show, I would say that he’s been doing a lot of something right or 
we’d have more alleged violations on him than what we have." TR. 169 
[EADES]. 

22. Mr. McConnell has won prizes in many different horse shows. TR. 431 
[McCONNELL]. Winning horse shows is very prestigious and increases the 
business of a successful trainer such as Mr. McConnell. TR. 353 [AIKEN]. 

23. The respondent has received three warning letters from APHIS regarding 
violations of the Act. TR. 149 [EADES]. Including the case at bar, three 
complaints pursuant to the Horse Protection Act have been filed against the 
respondent. TR. 430 [McCONNELL]. He has, in the past, served two 
disqualification periods of six months each. These periods of disqualification 
were pursuant to consent decrees resolving the two prior complaints; and under 
the terms of the consent decrees, the respondent neither admitted nor denied the 
alleged violations and consented and agreed to the entry of a decision for 
purposes of settlement only. See Jn re Jackie McConnell, et al, 44 Agric. Dec. 











1162 HORSE PROTECTION ACT 


712 (1985) vacated in part, Nos. 85-3259, 85-3267, 85-3276 (6th Cir. Dec. 5, 
1985) (consent order substituted for original order), printed in 51 Agric. Dec. 
313 (1992) (McConnell I); In re Rose Day and Jackie McConnell, 47 Agric. 
Dec. 1756 (1988) (McConnell II). 

24. Complainant recommended the imposition of a $2,000 civil penalty under 
15 U.S.C. § 1825(b)(1) and a four-year disqualification of Mr. McConnell under 
15 U.S.C. § 1825(c). Mr. McConnell can well afford to pay a $2,000 civil 
penalty without interrupting his ability to continue to do business. However, no 
consideration was given by APHIS in making its recommendation for a four- 
year disqualification to Mr. McConnell’s generally excellent reputation in the 
horse industry in comparison to other horse trainers or the effect a four-year 
disqualification shall have on his ability to continue to be a horse trainer in the 
future. TR. 199-200 and TR. 229-232 [ZISK]. 


Conclusions 


1. On September 1, 1989, respondent Jackie McConnell, in violation of the 
Act (15 U.S.C. § 1824(2)(B)), entered for the purpose of showing or exhibiting 
the horse known as "Executive Order" as Entry No. 1190, Class No. 93, at the 
Tennessee Walking Horse National Celebration in Shelbyville, Tennessee, while 
the horse was sore. 

2. The appropriate sanction to be imposed on Respondent Jackie McConnell, 
for his violation of the Act, is a civil penalty of $2,000 and disqualification for 
two years from showing, exhibiting or entering any horse in a horse show and 
from judging, managing or otherwise participating in a horse show, horse 
exhibition or horse sale or auction. 


Pertinent Statutory Provisions 
15 U.S.C. § 1821(3) provides: 


(3) The term "sore" when used to describe a horse means that -- 


(A) an irritating or blistering agent has been applied, internally 
or externally, by a person to any limb of the horse, 


———————————————————————— 
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(B) any burn, cut, or laceration has been inflicted by a person on 
any limb of a horse, 


(C) any tack, nail, screw, or chemical agent has been injected by 
a person into or used by a person on any limb of a horse, or 


(D) any other substance or device has been used by a person on 
any limb of a horse or a person has engaged in a practice involving 
a horse, 


and, as a result of such application, infliction, injection, use, or practice, 
such horse suffers, or can reasonably be expected to suffer, physical pain 
or distress, inflammation, or lameness when walking, trotting, or 
otherwise moving, except that such term does not include such an 
application, infliction, injection, use, or practice in connection with the 
therapeutic treatment of a horse by or under the supervision of a person 
licensed to practice veterinary medicine in the State in which such 
treatment was given. 


15 U.S.C. § 1824 provides in part: 


The following conduct is prohibited: 


(2) The (A) showing or exhibiting, in any horse show or 
exhibition, of any horse which is sore, (B) entering for the purpose of 
showing or exhibiting in any horse show or horse exhibition, any horse 
which is sore . . . (D) allowing any activity described in clause (A), (B), 
or (C) respecting a horse which is sore by the owner of such horse. 


15 U.S.C. § 1825(b)(1) provides in pertinent part: 


(b)(1) Any person who violates section 1824 of this title shall be 
liable to the United States for a civil penalty of not more than $2,000 for 
each violation. . . . In determining the amount of such penalty, the 
Secretary shall take into account all factors relevant to such 
determination, including the nature, circumstances, extent and gravity of 
the prohibited conduct and, with respect to the person found to have 
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engaged in such conduct, the degree of culpability, any history of prior 
offenses, ability to pay, effect or ability to continue to do business, and 
such other matters as justice may require. 


15 U.S.C. § 1825(c) provides in pertinent part: 


(c) In addition to any fine, imprisonment, or civil penalty 
authorized under this section, any person who was convicted under 
subsection (a) of this section or who paid a civil penalty assessed under 
subsection (b) of this section or is subject to a final order under such 
subsection assessing a civil penalty for any violation of any provision of 
this chapter or any regulation issued under this chapter may be 
disqualified by order of the Secretary, after notice and opportunity for a 
hearing before the Secretary, from showing or exhibiting any horse, 
judging or managing any horse show, horse exhibition, or horse sale or 
auction for a period of not less than one year for the first violation and 
not less than five years for any subsequent violation. . . . 


15 U.S.C. § 1825(d)(5) provides: 


(5) In any civil or criminal action to enforce this chapter or any 
regulation under this chapter, a horse shall be presumed to be a horse 
which is sore if it manifests abnormal sensitivity or inflammation in both 
of its forelimbs or both of its hindlimbs. 


Discussion 


In enacting the Horse Protection Act, Congress found “that the soring of 
horses is cruel and inhumane" and that horses sored for the purposes of 
improving their gait compete unfairly with horses that are not sored. 15 U.S.C. 
§ 1822. 

In order to address these evils, Congress made it unlawful to (1) show or 
exhibit a horse which is sore; (2) enter for the purpose of showing or exhibiting 
a horse which is sore; or (3) allow the showing or entering of a sore horse. 15 
U.S.C. § 1824. 

The term “sore” describes a horse on which any substance or practice has 
been used which causes, or may reasonably be expected to cause, the horse 
“physical pain or distress, inflammation, or lameness when walking, trotting or 
otherwise moving." 15 U.S.C. § 1821(3). 
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The Act provides for civil as well as criminal penalties. However, for a 
criminal penalty to be assessed, the violation must be "knowing" in nature. 15 
U.S.C. § 1825(a). The civil penalties which may be imposed in this 
administrative proceeding include monetary sanctions of not more than $2,000 
per violation and disqualification from horse shows, exhibitions, sales and 
auctions for not less than one year for the first violation and not less than five 
years for any subsequent violation. 15 U.S.C. § 1825(b)(1) and (c). 

I have found and concluded that Mr. McConnell violated the Act when he 
entered "Executive Order," a horse which was then sore and which he had 
trained, to be shown and exhibited at the Tennessee Walking Horse National 
Celebration on September 1, 1989. This conclusion and my underlying findings 
are based on the testimony of two highly experienced and completely credible 
veterinarians who examined the horse when Mr. McConnell presented it for pre- 
show inspection. I have found their testimony and recorded recollections to be 
more trustworthy and reliable than the testimony of Mr. Kimmons, Dr. Aiken 
or Dr. Miller. Dr. Miller did not examine the horse. Mr. Kimmons has been 
an employee of Mr. McConnell who does not possess the professional training 
and experience of either Dr. Hendricks or Dr. Riggins. Dr. Aiken, although an 
equine practitioner, was not, on September 1, 1989, as experienced as either 
Drs. Hendricks or Riggins in examining horses to detect those which are "sore" 
as that term is employed by the Act. Moreover, his examination of the horse 
took place approximately a half hour after the pre-show inspection; by which 
time the pain symptoms the horse had exhibited could have subsided or have 
been masked by the use of an anesthetic. It is also noted that the DQP who 
originally passed the horse when asked by Dr. Hendricks to reexamine it, did 
then detect a pain reaction sufficient to cause him to reject the horse from being 
exhibited. The fact that he was able to detect pain in only one front leg rather 
than both, as had the APHIS veterinarians, would still render the horse "sore" 
under the Act. The Act defines a horse as "sore" if “any limb of the horse" has 
been so abused as to cause it pain when walking. 15 U.S.C. § 1821(3). The 
significance of both forelimbs being found to manifest abnormal sensitivity is 
that a statutory presumption of soreness is thereby created. 15 U.S.C. § 
1825(d)(5). 

I believe that Drs. Hendricks and Riggins used appropriate palpation 
techniques to discover the painfulness on both front pasterns which, as shown 
by the diagram they prepared at the time (CX-4), were located symmetrically. 
I further believe their testimony that the horse walked in a "tucked" manner as 
Mr. McConnell led it on a tight rein. Walking in a tucked manner and the need 
to use a tight rein, i.e., pull a resistant horse, are well recognized symptoms of 
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a horse exhibiting pain when walking. I, therefore, necessarily, conclude that 
Mr. McConnell violated the Act by entering a “sored" horse. 

My remaining responsibility is to impose the appropriate sanction under the 
Act for this violation. 

A civil penalty of not more than $2,000 may be assessed for each violation 
of the Act. A single violation occurred here. As the horse’s trainer, Mr. 
McConnell must be considered highly culpable and the gravity and nature of his 
prohibited conduct is concluded to be severe. He is financially able to pay the 
maximum $2,000 civil penalty without it having an adverse effect on his ability 
to continue to do business. Having taken into account each of the factors 
specified in the Act for determining the civil penalty, I conclude that a $2,000 
civil penalty should be imposed. 

More difficult are my duties in determining what period of disqualification 
should also be imposed. Inasmuch as the two prior complaints against Mr. 
McConnell were eventually settled by consent decrees, he does not come within 
the language of the Act which calls for a disqualification of “not less than five 
years for any subsequent violation." See Larry Edwards, 49 Agric. Dec. 188, 
203 (1990), aff'd per curiam, 943 F.2d 1318 (11th Cir. 1991) (unpublished), 
cert. denied, 112 S.Ct. 1475 (1992). 

However, it is appropriate to consider the fact that Mr. McConnell has 
previously been disqualified on a consensual basis for two periods of six months 
each and inasmuch as those consensual suspensions did not deter the current 
violation, a longer period of disqualification is needed. See Wade Markham, 51 
Agric. Dec. 419, 429 n.6 (1992) (citing Spencer Livestock Comm’n Co. v. 
USDA, 841 F.2d 1451, 1458 (9th Cir. 1988)). 

But I believe the four-year period recommended by Mr. Zisk on behalf of 
APHIS to be excessive when consideration is given to Mr. McConnell’s 
generally excellent reputation in the horse industry as attested to by a Senior 
APHIS investigator (See Finding 23). Imposition of a four-year disqualification 
would virtually forever eliminate from the Tennessee Walking Horse Industry 
a horse trainer who has gained a favorable reputation. It would be imposed to 
send a message to its remaining members so as "to eliminate the inhumane 
practice of soring horses." TR. 208 [ZISK]. 

There are three problems with this approach. 


APHIS has obtained impressive results within the constraints of very limited 
financial resources to decrease the degree to which horses are sored. It has 
skillfully addressed the most difficult task of balancing the demands of those 
who would eliminate every use of painful stimuli in horse training with those 
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who believe it necessary to the horse industry to retain the spectacle of high- 
stepping Tennessee Walking Horses doing “the big lick." .. . 

Mr. McConnell has served disqualifications totalling one year in length. I 
believe it now appropriate to impose a two-year disqualification. Two years is 
a sufficiently long period that it should impress Mr. McConnell with his need 
to faithfully comply with the Act, but will allow him the opportunity to return 
to his chosen profession where he has become highly respected, at a point in 
time when he may still be able to renew his career. 

Accordingly, the following Order is being entered. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent argues, in effect, that Complainant failed to meet its burden of 
proof that Respondent’s horse was sore, but there is much more than a 
preponderance of the evidence that Respondent violated the Act, as alleged in 
the Complaint, which is all that is required. See generally Fleming v. USDA, 
713 F.2d 179 (6th Cir. 1983). Specifically, Respondent argues that Dr. Riggins 
had no present recollection of his examination of “Executive Order" (Appeal 
Petition at 5-6), but the Chief ALJ properly gave weight to Dr. Riggins’ 
affidavit (CX 6) prepared from his statement written the night of the show or the 
next morning (Tr. 89), as well as the Summary of Alleged Violations form 
(CX 4), which was filled out the night of the show. Dr. Riggins testified that 
he signed the Summary of Alleged Violations form "[b]ecause I agreed on what 
the findings were on the document . . . and this is what we found" (Tr. 92). 
Accordingly, the past recollection recorded was properly received and given 
weight by the Chief ALJ. Jn re Gray, 52 Agric. Dec. ___, slip op. at 40-41 
(July 23, 1993), appeal docketed, No. 93-3875 (6th Cir. Aug. 20, 1993). 

Respondent argues that the Chief ALJ should not have given more weight to 
the testimony of Dr. Hendricks and Dr. Riggins than that of Dr. Aiken (Appeal 
Petition at 9-10). But Dr. Aiken did not become a veterinarian until 1986 (Tr. 
327), while Dr. Riggins became one in 1956 (Tr. 87) and Dr. Hendricks in 
1964 (Tr. 26). Dr. Hendricks and Dr. Riggins had each examined between 
4,000 and 6,000 horses for soreness under the Horse Protection Act, each 


2See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 
179 (6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), 
aff'd, No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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beginning such activity in the 1970’s (Tr. 27, 35, 87, 91). Dr. Aiken, on the 
other hand, had never seen evidence that a Walking Horse was sored (Tr. 
341-42, 350-51), and he was not familiar with the definition of "sore" in the 
Act (Tr. 343-45). Accordingly, the Chief ALJ properly gave more weight to 
the testimony of Dr. Hendricks and Dr. Riggins than that of Dr. Aiken. 

Respondent further argues that there is no evidence that anesthesia was used 
on the horse between its examination by Drs. Hendricks and Riggins and the 
later examination by Dr. Aiken. The Chief ALJ noted that Dr. Aiken’s 
examination "took place approximately a half hour after the pre-show inspection; 
by which time the pain symptoms the horse had exhibited could have subsided 
or have been masked by the use of an anesthetic" (Initial Decision at 10-11). 
Since the Chief ALJ’s statement gives an alternative other than anesthesia (i.e., 
that the pain could have subsided in a half hour), this is an issue of no real 
moment. But, in any event, Dr. Hendricks testified that anesthesia could take 
effect in just a couple of minutes (Tr. 84), which could numb the pain responses 
so that no pain response, or only a weak pain response, could be detected (Tr. 
443-46). Dr. Hendricks further testified that a topical anesthesia could be 
applied that could not be detected or tasted (Tr. 447). Respondent’s expert, Dr. 
Miller, agreed that a topical anesthesia might not, or probably would not, be 
detected (Tr. 417-18). The House Report on the 1976 amendments to the Act 
noted that “sensitivity in the limbs of a horse is frequently masked by application 
or injection of anesthetic substances" (H.R. Rep. No. 94-1174, 94th Cong., 2d 
Sess. 5 (1976)). 

Respondent argues that the Chief ALJ should not have given weight to the 
testimony of Dr. Hendricks and Dr. Riggins that they would have expected the 
horse to experience pain while moving with chains (Appeal Petition at 6-7; and 
see Tr. 35-36, 94, 121-22). This is the identical type of expert testimony that 
is routinely given weight in Horse Protection Act cases, and the Chief ALJ 
properly gave weight to such testimony in this case. Moreover, Dr. Hendricks 
and Dr. Riggins both observed that the horse actually walked abnormally. The 
Summary of Alleged Violations form states in Item 29, "WAY OF GOING 
(Explain if significantly abnormal)," “tucked when led with tight rein" (CX 4; 
see also CX 5, 6). Although a horse is normally led with a loose rein to 
determine whether it is moving normally (Tr. 73-74, 385), this horse had to be 
encouraged to walk with a tight rein. As Dr. Hendricks testified (Tr. 35-37): 


Q. Okay. Doctor, in looking at the examination form, and also in 
your affidavit, can you tell us if you would have expected this horse to 
experience pain while walking, trotting or otherwise moving? 
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THE WITNESS: Yes, based on my examination, I would expect 
him to have trouble walking. 


Q. (By Ms. Deskins) Can you tell us why that is? 


A. Because of the painful condition of his feet, he had trouble 
walking. When he was led off, he led with a tight rein, he was tucked 
up, he didn’t walk freely. 


Q. Okay. When you say “he didn’t walk freely," can you explain to 
us a little bit more about what you mean by that? 


A. Well, when he was led off, he kind of pulled back on the rein, he 
didn’t just -- he wasn’t extremely anxious to be walked. He was a little 
reluctant to walk. 


Q. Doctor, is that -- is it normal for a horse to walk in that manner? 


THE WITNESS: The way he led off was not normal for that type 
horse. He was reluctant to lead, he was standing back, he had to be 
encouraged to walk, because of the painful condition. 


Respondent argues that the testimony of Doug Watkins, the DQP, does not 
support the Chief ALJ’s statement that when the DQP reexamined the horse, he 
detected a pain reaction sufficient to cause him to reject the horse from being 
exhibited (Appeal Petition at 11-12). However, the Chief ALJ expressly stated 
that his conclusion and underlying findings that the horse was sore are “based 
on the testimony of two highly experienced and completely credible veterinarians 
who examined the horse when Mr. McConnell presented it for pre-show 
inspection,” viz., Dr. Hendricks and Dr. Riggins (Initial Decision at 10). The 
Chief ALJ merely “noted that the DQP who originally passed the horse when 
asked by Dr. Hendricks to reexamine it, did then detect a pain reaction sufficient 
to cause him to reject the horse from being exhibited" (Initial Decision at 11). 
In addition, the DQP did, in fact, issue a DQP ticket to Respondent McConnell, 
disqualifying the horse from showing (CX 2, 3). Hence there is no basis for 
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Respondent’s argument as to this matter. 

Finally, Respondent argues that the Chief ALJ erred in refusing to allow 
Respondent’s expert witness, Dr. Miller, to give his opinion, based on his 
review of the Summary of Alleged Violations form (CX 4) and the affidavits of 
Dr. Hendricks and Dr. Riggins (CX 5, 6), as to whether "Executive Order" was 
sore when examined by Dr. Hendricks and Dr. Riggins (Appeal Petition at 1-4; 
see Tr. 382-83). Since Dr. Miller admittedly did not examine the horse at any 
time, it was proper for the Chief ALJ to disallow that testimony. See In re 
Holcomb, 35 Agric. Dec. 1165, 1172 (1976). Dr. Miller was permitted to give 
his expert opinion, based on his examination of the foregoing documents (CX 
4, 5, 6), as to deficiencies in the Department’s examination (e.g., Tr. 384-85, 
424). There was no error in the Chief ALJ’s rulings as to Dr. Miller’s 
testimony. 

Complainant’s appeal challenges only the length of the disqualification order. 
Complainant contends that a 4-year disqualification order is appropriate because 
of Respondent’s past history of two periods of 6-month suspensions imposed as 
a result of consent decisions. Respondent argues that if a disqualification order 
is imposed, it should not exceed the 1-year order customarily imposed on first- 
time violators (Respondent’s Brief in Opposition to Complainant’s Appeal 
Petition at 4-5). 

The Department’s current sanction policy is set forth in Jn re S.S. Farms 
Linn County, Inc. (Decision as to James Joseph Hickey and Shannon Hansen), 
50 Agric. Dec. 476, 497 (1991), aff'd, No. 91-70169 (9th Cir. Apr. 23, 1993) 
(Table) (text in WESTLAW) (not to be cited as precedent under 9th Circuit Rule 
36-3), as follows: 


It is appropriate to state expressly the practice that has been followed 
by the Judicial Officer in recent cases, viz., that reliance will no longer 
be placed on the “severe” sanction policy set forth in many prior 
decisions, e.g., In re Spencer Livestock Comm’n Co., 46 Agric. Dec. 
268, 435-62 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 
1988). Rather, the sanction in each case will be determined by 
examining the nature of the violations in relation to the remedial purposes 
of the regulatory statute involved, along with all relevant circumstances, 
always giving appropriate weight to the recommendations of the 
administrative officials charged with the responsibility for achieving the 
congressional purpose. 


The reasons why a 1-year disqualification order is necessary in most soring 
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cases to achieve the purposes of the Act are set forth in Jn re Stamper, 42 
Agric. Dec. 20, 44-63 (1983), aff'd, 722 F.2d 1483 (9th Cir. 1984), reprinted 
in 51 Agric. Dec. 302 (1992), an excerpt from which is set forth as an 
Appendix. The Chief ALJ correctly increased the customary, first offender 
disqualification order to 2 years because two consensual suspensions of 6 months 
each did not deter the present violation (Initial Decision at 12). However, I 
disagree with Complainant’s argument that the disqualification order should be 
increased to 4 years. Complainant’s argument is based on Respondent’s "history 
of violations" (Complainant’s Appeal at 8). However, Respondent has no 
history of violations.* Respondent has only a history of warnings and consent 
decisions, none of which qualifies as a proven or admitted prior violation. 
Accordingly, although I believe that the Chief ALJ properly imposed a 2-year 
disqualification order on Respondent (In re Markham, 51 Agric. Dec. 419, 429 
n.6 (1992), citing Spencer Livestock Comm’n Co. v. USDA, 841 F.2d 1451, 
1458 (9th Cir. 1988) ("The fact that the [prior] consent orders were violated 
could be used to determine what kind of sanction is needed to deter these 
Respondents from conduct prohibited by the statute")), I disagree with 
Complainant’s recommendation for a 4-year disqualification order based on a 
“history of violations." I do, however, agree with Complainant that some of the 
reasons given by the Chief ALJ for not imposing the requested 4-year 
disqualification order are improper, and I have omitted them from the portions 
of the Chief ALJ’s Initial Decision that I have adopted.‘ 
For the foregoing reasons, the following Order is issued. 


Order 


1. Respondent Jackie McConnell is assessed a civil penalty of $2,000, which 
shall be paid by certified check or money order made payable to the Treasurer 
of the United States and forwarded to Sharlene A. Deskins, U.S. Department 
of Agriculture, Office of the General Counsel, Room 2014, South Building, 
Washington, DC 20250-1417, within 30 days from the date of service of this 


3See In re Edwards, 49 Agric. Dec. 188, 203 (1990), aff'd per curiam, 943 F.2d 1318 (11th Cir. 
1991) (unpublished), cert. denied, 112 S.Ct. 1475 (1992). 


“The Chief ALJ’s views, which I have not adopted, are that America has not espoused severe 
sanctions as a deterrent to others, that violators do not consider the severity of the penalty that might 
befall them if caught, and that horse soring cannot be eliminated without action devices being 
completely prohibited (Initial Decision at 12-13). 














HORSE PROTECTION ACT 






1172 


Order on Respondent. 

2. Respondent Jackie McConnell is disqualified for 2 years from showing, 
exhibiting or entering any horse, directly or indirectly through any agent, 
employee, or other device, and from judging, managing or otherwise 
participating in any horse show, horse exhibition, or horse sale or auction. 

The provisions of this disqualification order shall become effective on the 
30th day after service of this Order on Respondent. 


APPENDIX 


Excerpt from Jn re Stamper, 42 Agric. Dec. 20, 44-63 (1983), aff'd, 722 F.2d 
1483 (9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992). 


In re) JACKIE McCONNELL AND FLOYD SHERMAN. 
HPA Docket No. 91-162. 
Stay Order filed December 15, 1993. 


Sharlene A. Deskins, for Complainant. 

Carthel L. Smith, Lexington, TN, for Respondent. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Order issued by Donald A. Campbell, Judicial Officer. 


The Order previously issued in this case is hereby stayed pending the 
outcome of proceedings for judicial review. 


In re: PAUL A. WATLINGTON. 
HPA Docket No. 91-45 and HPA Docket No. 91-158. 
Decision and Order filed October 1, 1993. 


Civil penalty — Horse soring — Horse trainer — Entering — Disqualification order — 
Preponderance of evidence — Expert witnesses — Past recollection recorded — Federal Rules 
of Evidence — Rebuttable presumption of soring. 


The Judicial Officer affirmed the decision by Judge Bernstein (ALJ), in which he found that on 
two occasions, Respondent entered, for the purpose of showing or exhibiting, a horse while the 
horse was sore. Respondent was assessed a civil penalty of $4,000 and disqualified for 2 years 
from showing, exhibiting or entering any horse or participating in any horse show, exhibition, 
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sale or auction. The ALJ did not err in denying Respondent’s request for a continuance made 
approximately a week before the hearing, notwithstanding the fact that the attorney selected by 
Respondent just prior to the hearing was unable to attend the hearing. It is irrelevant that 
Complainant’s witnesses had no independent recollections of the information they recorded in 
affidavits and violation forms. Past recollection recorded is adequate as long as the affidavits 
and documents were made while the events recorded were fresh in the witnesses’ minds. The 
Federal Rules of Evidence do not apply. Hearsay is admissible, and can constitute substantial 
evidence to support findings, provided that it is reliable and probative. Entry is a process that 
includes, e.g., the clerical entry, filling out forms, and presenting the horse to the DQP for 
inspection. A horse may be found sore based upon digital palpation only. Complainant proved 
its case by much more than a preponderance of the evidence, which is all that is required. The 
Department’s veterinarians were properly qualified as experts. Subjective conclusions by the 
Department’s veterinarians are merely evidence, and the fact finders then determine if a horse 
is sore under the Act. Soring is not an exact science, and evidence that the horse was "unequally 
sore" does not disprove the fact that the horse was sored. There is no need in this case to rely 


on the statutory presumption of soreness. The civil penalty and suspension are not more harsh 
than warranted. 


Sharlene A. Deskins, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a consolidated disciplinary administrative proceeding under the Horse 
Protection Act of 1970 (Act), as amended (15 U.S.C. § 1821 ef seq.). On 
January 12, 1993, Administrative Law Judge Edwin S. Bernstein (ALJ) filed an 
Initial Decision and Order in which he found: in HPA Docket No. 91-45 that 
Respondent Paul A. Watlington entered, for the purpose of showing or 
exhibiting, a horse, at Ooltewah, Tennessee, on April 7, 1990, while the horse 
was sore; and in HPA Docket No. 91-158 that Respondent Paul A. Watlington 
entered, for the purpose of showing or exhibiting, a horse, at Asheville, North 
Carolina, on July 13, 1990, while the horse was sore. The ALJ assessed 
Respondent a civil penalty of $4,000 and disqualified Respondent for 2 years 
from showing, exhibiting or entering any horse or participating in any horse 
show, exhibition, sale or auction. 

On February 12, 1993, Respondent, seeking, inter alia, rehearing, oral 
argument, and dismissal, or in the alternative, reduced sanctions, appealed to the 
Judicial Officer, to whom final administrative authority to decide the 
Department’s cases subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 
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C.F.R. § 2.35).” On March 18, 1993, Complainant filed "Opposition to the 
Respondent’s Appeal Petition," thereby seeking affirmance of the ALJ’s 
Decision and Order. The case was referred to the Judicial Officer for decision 
on March 22, 1993. 

Respondent’s request for oral argument, which is discretionary (7 C.F.R. 
§ 1.145(d)), is denied inasmuch as the issues have been thoroughly briefed and 
argued below, and there would appear to be no need for further argument. 

Based upon a careful consideration of the record in this case, the Initial 
Decision and Order in HPA Docket Nos. 91-45 and 91-158 is affirmed. The 
Initial Decision and Order is adopted as the final Decision and Order, with 
additions shown by brackets, deletions shown by dots, and with trivial editorial 
changes not specified. The effective date is changed in view of the appeal. 
Additional conclusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


This is a disciplinary administrative proceeding under the Horse Protection 
Act, as amended (the "Act"), 15 U.S.C. § 1821 et seg., which was instituted by 
two Complaints filed by the Administrator, Animal and Plant Health Inspection 
Service ("APHIS"), United States Department of Agriculture ("USDA"). The 
Complaint in HPA Docket No. 91-45, filed on December 27, 1990, alleged that 
Paul A. Watlington and Charles Edward Whaley entered and allowed the entry 
of "Caesar’s Coin" for the purpose of showing or exhibiting "Caesar’s Coin" 
while the horse was sore. The Complaint in HPA Docket No. 91-158, filed on 
April 30, 1991, alleged that Paul A. Watlington and Kathleen Capps entered and 
allowed the entry of “It’s Tequila Sunrise" for the purpose of showing or 
exhibiting “It’s Tequila Sunrise" while the horse was sore.' 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 


‘Although the Complaint lists the horse’s name as “Tequila Sunrise,” at the hearing the 
Complaint was amended to change the horse’s name to “It’s Tequila Sunrise" to conform to the 
evidence. (Tr. 23) In the transcript, the horse was called "It’s Tequila Sunrise" in some sections 
and in other sections it was incorrectly called "Tequila Sunrise." 
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On January 23, 1991, a Consent Decision and Order was issued with respect 
to Charles Edward Whaley, the owner of "Caesar’s Coin." On September 24, 
1991, a Consent Decision and Order was issued with respect to Kathleen Capps, 
the owner of "It’s Tequila Sunrise." Therefore, Paul A. Watlington is the only 
remaining respondent in each case. By Order, dated September 16, 1991, the 
cases were consolidated. 

I presided over a hearing on September 16, 1992, in Knoxville, Tennessee. 
Complainant was represented by Sharlene A. Deskins, Esq., Office of the 
General Counsel, U.S. Department of Agriculture. Respondent appeared at the 
hearing pro se. Complainant filed proposed findings of fact, proposed 
conclusions of law, a proposed order and a brief on November 17, 1992. R. 
Craig Evans, Esq., of Mechanicsville, Virginia, filed proposed findings of fact, 
proposed conclusions of law, a proposed order and a brief together with a 
motion for a new hearing on behalf of Respondent on November 18, 1992. All 
proposed findings, proposed conclusions and arguments have been considered. 
To the extent indicated, they have been adopted. Otherwise, they have been 
rejected as irrelevant or not supported by the evidence. "CX" refers to 
Complainant’s exhibits; "RX" refers to Respondent’s exhibits; and "Tr." refers 
to transcript pages. 


Decision on Motion for Rehearing 


In a telephone conference on September 10, 1992, R. Craig Evans, Esq., on 
behalf of Respondent, stated that Respondent had asked Mr. Evans to represent 
Respondent in this matter and requested a continuance of the September 16, 
1992, hearing. Complainant opposed the continuance and I denied the request. 
Respondent renewed the request at the hearing and I again denied the 
application. In Respondent’s post-hearing submission, Respondent’s counsel 
requested me to reconsider the application and grant a new hearing. 

Respondent’s motion for a new hearing is denied based upon the reasons 
which I stated at the hearing, namely: 


At that time, September 10th, Mr. Evans indicated that you [Mr. 
Watlington] had contacted him, that he would like a continuance to 
represent you. I denied the continuance. Mr. Martin, representing the 
Complainant, had opposed the motion for continuance. 


The reason for my denial was that the application was made 
approximately a week before this hearing and that Complainant had 
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arranged for its witnesses, travel had been arranged for, and as far back 
as January 17th of 1992, in a telephone conference with you, I had 
recommended that you obtain an attorney. That’s an eight month period. 
I certainly would have granted a continuance in January or an earlier 
date. I feel, in view of the fact that Complainant is ready for hearing 
and I have an extremely busy docket, the motion for continuance is 
simply too late, coming a week before this hearing. 


Certainly you have a right to appear with an attorney at this hearing 
and you can select any attorney you want to represent you at this hearing, 
but at this late date, this hearing must proceed as scheduled. So let’s 
make it perfectly clear, I did not deny you the right to obtain an attorney; 
I recommended you obtain an attorney for the past eight months, but if 
you want an attorney, this is the time for the hearing and that attorney 
should be here with you at this time. (Tr. 8-9) 


Findings of Fact 


1. Respondent Paul A. Watlington is an individual whose mailing address 
is 5816 Pollock Lane, Knoxville, Tennessee 37914. 

2. Paul A. Watlington was the trainer of the horse known as “Caesar’s 
Coin" on April 7, 1990. 

3. On April 7, 1990, Paul A. Watlington entered "Caesar’s Coin" in the 
Dogwood Classic Horse Show at Ooltewah, Tennessee, as entry number 302, 
in Class number 42. 

4. At the show, Designated Qualified Person (DQP) Ronnie Slack examined 
"Caesar’s Coin" and determined that the horse was sensitive. Mr. Slack refused 
to allow the horse to be shown and issued a DQP ticket to Respondent as the 
horse’s trainer. (CX 2, 3) 

5. Two APHIS veterinarians, Drs. Tyler Riggins and Allen Knowles, and 
an APHIS investigator, Mr. John Eades, attended the show. The veterinarians 
were examining horses to determine if horses had been sored in violation of the 
Act. 

6. Dr. Riggins, an experienced and highly qualified veterinarian, examined 
"Caesar’s Coin" after DQP Slack. (Tr. 29) Dr. Riggins’ examination revealed 
that the horse responded with extreme pain by tightening his abdominal muscles, 
shifting his weight and trying to withdraw his foot when specific areas on the 
front and back pasterns were palpated. (CX 5) Dr. Riggins noted a foreign 
substance on the pasterns as well. (CX 4) 
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7. Dr. Riggins then asked Dr. Knowles to examine “Caesar’s Coin." Dr. 
Knowles is also a highly qualified and experienced veterinarian, particularly in 
the detection of sore horses. Dr. Knowles’ examination of “Caesar’s Coin" 
revealed extreme pain responses on the pasterns which he noted on the 
examination form. (CX 4, 6; Tr. 68-69) The horse exhibited extreme pain 
responses by shifting his weight, withdrawing his foot and tightening his 
abdominal muscles. (CX 6) Dr. Knowles also noted a foreign substance on the 
horse’s pasterns. (CX 4) 

8. Dr. Knowles then asked Mr. Watlington to lead the horse. (CX 6) The 
horse moved reluctantly. (CX [5,] 6) Both veterinarians agreed that the horse 
was sore as defined in the Act. (CX 5, 6) The veterinarians informed Mr. 
Watlington of their findings. (CX 5, 6) In the professional opinion of the 
veterinarians, caustic chemicals and/or action devices caused the painful areas 
on the horse’s pasterns. (CX 5, 6) 

9. Initially, Mr. Eades, a senior APHIS investigator, obtained information 
from Respondent to complete most of the upper portion of the examination 
form. (CX 4; Tr. 94-98) Mr. Watlington then told Mr. Eades that he 
transported the horse. (Tr. 106) 

10. After the show, Mr. Lon Sutton, an APHIS investigator, spoke to 
Respondent who told Mr. Sutton that he entered the horse and Mr. Sutton 
recorded that information on the examination form. (CX 4, box #10, CX 8; Tr. 
113-14) Mr. Watlington told Mr. Sutton that he transported the horse to the 
show, paid the entry fee and entered the horse. (CX 8; Tr. 114-115) Mr. 
Sutton also spoke to the horse’s owner, Mr. Whaley, who told Mr. Sutton that 
Mr. Whaley and Respondent jointly decided to enter the horse. (CX 7; Tr. 116- 
117) 

11. On July 13, 1990, Respondent Paul Watlington was the trainer of the 
horse known as “It’s Tequila Sunrise." 

12. On July 13, 1990, Paul Watlington entered “It’s Tequila Sunrise" in the 
Land-O-The Sky Summer Festival Horse Show at Asheville, North Carolina, as 
entry number 853, in Class number 8. 

13. At the show, DQP G. K. Mease examined "It’s Tequila Sunrise." Mr. 
Mease found the horse to be sensitive in both front pasterns and issued a DQP 
ticket to Respondent. (CX 9, 10, 11, 13) 

14. Two APHIS veterinarians, Drs. J. T. James and David J. Kelley, and 
an APHIS investigator, Mr. Lon Sutton, attended the show. The veterinarians 
were examining horses to determine if horses had been sored in violation of the 
Act. (Tr. 128-129) 

15. Dr. James, an experienced veterinarian, examined "It’s Tequila Sunrise" 
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after DQP Mease. (CX 13) Dr. James has examined horses for soreness for 
many years, has owned Tennessee Walking Horses for many years, and is very 
familiar with techniques for soring horses. (Tr. 129, 152) Dr. James’ 
examination revealed pain responses in both front feet. (CX 12, 13; Tr. 130- 
132) The painful areas were small but very well-defined spots found medially 
and laterally on both front feet. (CX 12; Tr. 132) The painful areas on the 
right foot were worse than those on the left foot. (Tr. 132) 

16. Next, Dr. David Kelley examined "It’s Tequila Sunrise." (CX 13 [, 14]) 
Dr. Kelley, like Dr. James, palpated the horse and found painful areas as 
indicated on the examination form. (CX 12, 14; Tr. 161) Dr. Kelley is a 
veterinarian who is experienced in examining horses for soreness. Both 
veterinarians agreed that the use of chemicals or action devices, such as chains, 
caused the painful areas on the horse’s pasterns. (CX 13, 14; Tr. 167) 
Dr. James believed that someone used chemicals to sore the horse because 
chains alone were unlikely to cause the small well-defined painful areas. (Tr. 
149) 

17. After Dr. James told Respondent that the horse was sore, Mr. Sutton 
spoke to Respondent and obtained from Mr. Watlington the information 
necessary to complete the upper portion of the examination form. (CX 12; 
Tr. 179) Mr. Watlington told Mr. Sutton that he was the trainer of the horse 
and that he entered the horse. (Tr. 179) 


18. As part of his investigation, Mr. Sutton spoke to the horse’s owner, 
Mrs. Capps, (Tr. 186-187), who stated that Respondent was the trainer of the 
horse and that both she and Respondent decided to enter the horse at the horse 
show. (CX 16; Tr. 186-187) 


Conclusions of Law 


1. On April 7, 1990, Respondent Paul Watlington violated section 5(2)(B) 
of the Act (15 U.S.C. § 1824(2)(B)), by entering for the purpose of showing or 
exhibiting the horse known as “Caesar’s Coin" as Entry No. 302, in Class No. 
42, at the Dogwood Classic Horse Show at Ooltewah, Tennessee, while the 
horse was sore. 

2. On July 13, 1990, Respondent Paul Watlington violated section 5(2)(B) 
of the Act by entering for the purpose of showing or exhibiting the horse known 
as “It’s Tequila Sunrise" as Entry No. 853, in Class No. 8, at the 
Land-O-The-Sky Summer Festival Horse Show at Asheville, North Carolina, 
while the horse was sore. 
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Pertinent Statutory Provisions 


[A more complete version of pertinent statutes than the ALJ’s version is 
reprinted below from the recent Gray decision, as follows (Jn re Gray, 52 
Agric. Dec. __, slip op. at 5-8 (July 23, 1993), appeal docketed, No. 93-3875 
(6th Cir. Aug. 20, 1993)): 


Of applicability are the following statutory provisions: 
[Section 2(3)(D) of the Act] (15 U.S.C. § 1821(3)(D)) [provides]: 


As used in this chapter unless the context otherwise requires: 


(3) The term "sore" when used to describe a horse means 
that— 


(D) any other substance or device has been used by a person on 
any limb of a horse or a person has engaged in a practice involving 
a horse, 


and, as a result of such application, infliction, injection, use, or practice, 
such horse suffers, or can reasonably be expected to suffer, physical pain 
or distress, inflammation, or lameness when walking, trotting, or 
otherwise moving, except that such term does not include such an 
application, infliction, injection, use, or practice in connection with the 
therapeutic treatment of a horse by or under the supervision of a person 
licensed to practice veterinary medicine in the State in which such 
treatment was given. 


[Section 5(2) of the Act] (15 U.S.C. § 1824(2)) [provides]: 
The following conduct is prohibited: 
(2) | The (A) showing or exhibiting, in any horse show or horse 
exhibition, of any horse which is sore, (B) entering for the purpose 


of showing or exhibiting in any horse show or horse exhibition, any 
horse which is sore, (C) selling, auctioning, or offering for sale, in 
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any horse sale or auction, any horse which is sore, and (D) allowing 
any activity described in clause (A), (B), or (C) respecting a horse 
which is sore by the owner of such horse. 


[Section 6(b) of the Act] (15 U.S.C. § 1825(b)) states: 


(1) Any person who violates section 1824 of this title shall be 
liable to the United States for a civil penalty of not more than $2,000 for 
each violation. No penalty shall be assessed unless such person is given 
notice and opportunity for a hearing before the Secretary with respect to 
such violation. The amount of such civil penalty shall be assessed by the 
Secretary by written order. In determining the amount of such penalty, 
the Secretary shall take into account all factors relevant to such 
determination, including the nature, circumstances, extent, and gravity 
of the prohibited conduct and, with respect to the person found to have 
engaged in such conduct, the degree of culpability, any history of prior 
offenses, ability to pay, effect on ability to continue to do business, and 
such other matters as justice may require. 


(2) | Any person against whom a violation is found and a civil 
penalty assessed under paragraph (1) of this subsection may obtain 
review in the court of appeals of the United States for the circuit in 
which such person resides or has his place of business or in the United 
States Court of Appeals for the District of Columbia Circuit by filing a 
notice of appeal in such court within 30 days from the date of such order 
and by simultaneously sending a copy of such notice by certified mail to 
the Secretary. The Secretary shall promptly file in such court a certified 
copy of the record upon which such violation was found and such penalty 
assessed, as provided in section 2112 of title 28. The findings of the 
Secretary shall be set aside if found to be unsupported by substantial 
evidence. 


(3) If any person fails to pay an assessment of a civil penalty after 
it has become a final and unappealable order, or after the appropriate 
court of appeals has entered final judgment in favor of the Secretary, the 
Secretary shall refer the matter to the Attorney General, who shall 
recover the amount assessed in any appropriate district court of the 
United States. In such action, the validity and appropriateness of the 
final order imposing the civil penalty shall not be subject to review. 
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(4) The Secretary may, in his discretion, compromise, modify, or 
remit, with or without conditions, any civil penalty assessed under this 
subsection. 


[Section 6(c) of the Act] (15 U.S.C. § 1825(c)) states in part: 


(c) In addition to any fine, imprisonment, or civil penalty 
authorized under this section, any person who was convicted under 
subsection (a) of this section or who paid a civil penalty assessed under 
subsection (b) of this section or is subject to a final order under such 
subsection assessing a civil penalty for any violation of any provision of 
this chapter or any regulation issued under this chapter may be 
disqualified by order of the Secretary, after notice and an opportunity for 
a hearing before the Secretary, from showing or exhibiting any horse, 
judging or managing any horse show, horse exhibition, or horse sale or 
auction for a period of not less than one year for the first violation and 
not less than five years for any subsequent violation. . . .] 


[Section 6(d)(5) of the Act] (15 U.S.C. § 1825(d)(5)) provides: 

(d)(5) In any civil or criminal action to enforce this chapter or any 
regulation under this chapter a horse shall be presumed to be a horse 
which is sore if it manifests abnormal sensitivity or inflammation in both 


of its forelimbs or both of its hindlimbs. ] 


Discussion 


As the Court stated in Thornton v. U.S. Dep’t of Agriculture, 715 F.2d 1508 
[, 1511] (11th Cir. 1983): 


The Horse Protection Act was adopted to further two public purposes: 
the altruistic one of protecting the animals from an unnecessary and cruel 
practice and the economic one of eliminating unfair competition from 
sored pseudo-champions that could fatally damage the Tennessee walking 
horse industry. Horse Protection Act Amendments of 1976, H.R. Rep. 
No. 1174, 94th Cong., 2d Sess. 4, reprinted in 1976 U.S. Code Cong. 
& Ad. News 1696, 1699. The Act was intended to "make it impossible 
for persons to show sored horses." . 
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In 1976 the Act was significantly amended to increase its efficacy. 
On one front, the statutory elements of both the civil and criminal 
offenses were modified to create stricter standards of liability, with three 
changes relating to the intent requirement. First, the definition of "sore" 
was changed to eliminate the requirement that soring be done with the 
specific intent or purpose of affecting a horse’s gait. Id. at 2, reprinted 
in 1976 U.S. Code Cong. & Ad. News at 1696; see 15 U.S.C. § 
1821(3). Second, a statutory presumption was created that a horse 
demonstrating unusual sensitivity or inflammation in both forelimbs or 
hindlimbs has been sored. Id. § 1825(d)(5). By thus changing the focus 
of the factual inquiry from the purpose of soring to the presence of 
soring, these modifications strongly indicate that Congress intended to 
avoid a knowledge requirement. 


Respondent contends that Complainant’s exhibits, which included affidavits 
and VS Form 19-7 for “Caesar’s Coin" (CX 4) and APHIS Form 7077 for "It’s 
Tequila Sunrise" (CX 12), should not have been admitted into evidence or, if 
admitted, [not] awarded much weight because the affiants had no independent 
recollections of the information that they recorded in the exhibits. I disagree. 

As Respondent concedes, the Federal Rules of Evidence do not apply to 
these proceedings. Hearsay is admissible in administrative proceedings, and can 
constitute substantial evidence to support factual findings provided that it is 
reliable and probative evidence which meets the test of fundamental fairness. 
Hoska v. United States Dep’t of the Army, 677 F.2d 131, 138-139 (1982); 
School Board of Broward County Florida v. Department of Hea[l]jth Education 
and Welfare, 525 F.2d 900, 906 (Sth Cir. 1976). See also Richardson v. 
Perales, 402 U.S. 38[9], 402 (1971); Martin-Mendoza v. INS, 499 F.2d 918, 
921 (9th Cir. 1974), cert. denied, 419 U.S. [1]113 [(1975)]; Bustos-Torres v. 
INS, 898 F.2d 1053, 1055-1058 (Sth Cir. 1990); In re Maine Potato Growers, 
Inc. , 34 Agric. Dec. 773, 791-792 (1975), aff'd, 540 F.2d 518 (1st Cir. 1976). 

Speaking of hearsay in general, the Judicial Officer has advised that the 
Department’s Rules of Practice should be interpreted in a liberal manner to 
receive all evidence possible which is relevant to the issues. Jn re DeJong 
Packing Co., 39 Agric. Dec. 607, 647-649 (1977), [aff’d,] 618 F.2d 1329 (9th 
Cir.) (2-1 decision), cert. denied, 449 U.S. 1061 (1980). The Judicial Officer 
has also found that "past recollection recorded is considered reliable, probative 
and substantial evidence, and fulfills requirements of the Administrative 
Procedure Act (5 U.S.C. § 556(d)), if the affidavits were made while the events 
recorded were fresh in the witnesses’ minds. . .." In re Cecil Jordan, [51 
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Agric. Dec. 1229, 1229 (1992)] (citing Jn re Rowland, 40 Agric. Dec. 1934, 
1942 (1981), aff'd, 713 F.2d 179 (6th Cir. 1983)). 

The veterinarians who examined both "Caesar’s Coin" and “It’s Tequila 
Sunrise" were experienced veterinarians who were qualified to examine the 
horses and determine whether the horses are sore. On-the-job training does not 
disqualify these competent veterinarians. 

"Caesar’s Coin" was sore when Drs. Knowles and Riggins examined him at 
the Dogwood Classic Horse Show on April 7, 1990. Both veterinarians found 
extreme pain responses when they independently palpated the horse’s pasterns. 
(CX 4, 5, 6; Tr. 37, 74) The Judicial Officer has held that a finding that a 
horse is sore may be based upon digital palpation. Jn re Pat Sparkman, 50 
Agric. Dec. 602, 612 (1991). The veterinarians also observed that the horse 
moved reluctantly under tight rein (CX 4 [, 5, 6]). Respondent presented no 
evidence to rebut this evidence. 

Respondent entered "Caesar’s Coin" in the Dogwood Classic Horse Show 
on April 7, 1990. 

A recent case, Dwaine Elliott, et al., 5{1] Agric. Dec. [334 (1992), aff'd, 
990 F.2d 140 (4th Cir. 1993), petition for cert. filed, 62 U.S.L.W. 3113 (U.S. 
July 26, 1993) (No. 93-173)] (hereafter Elliott), defines the term “entry” as a 
process that gives a status of being entered to horses. /d. at [342-44]. As 
discussed in Elliott, there are many steps in the entry process including clerical 
entry (i.e., filling out forms, transporting the horse, and presenting the horse to 
the DQP for inspection). Jd. at [344]. 

Respondent and the owner decided to enter "Caesar’s Coin" at the Dogwood 
Classic Horse Show. (CX 1, 7; Tr. 235) Once Respondent made the decision 
to enter the horse, he acted in accordance with that decision. He transported the 
horse to the Dogwood Classic because he wanted to enter the horse. He 
directed his employee, Wyatt Allen, to warm up the horse because he had 
entered the horse in order to show him. (Tr. 205) And, although, at the 
hearing, Respondent denied that he entered the horse, after the horse was found 
to be sore, he told two APHIS investigators that he entered the horse (Tr. 95, 
115) and the horse’s owner, Mr. Whaley, told the APHIS investigator that Mr. 
Whaley and Respondent jointly decided to enter the horse. (CX 7; Tr. 116-117) 

"It’s Tequila Sunrise" was also sore when Drs. James and Kelly examined 
the horse at the Land-O-The-Sky Summer Festival Horse Show on July 13, 
1992. 

Dr. James and Dr. Kelley palpated “It’s Tequila Sunrise" and found painful 
areas on the horse’s pasterns. (CX 12) Drs. Kelley and James concluded that 
the use of chemicals or chains caused the pain responses they observed from 
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"It’s Tequila Sunrise." They did not know of any disease, illness or injury that 
could cause pain responses limited to four small spots on both sides of each 
front foot. (Tr. 141) The horse responded with a consistent pain response only 
when the small spots were touched. (Tr. 133, 162, 167-168) The repeated pain 
responses eliminated silliness or unruliness as the cause of the responses. (Tr. 
147, 170) The veterinarians believed that the only explanation for the pain 
responses was that someone used chains, irritants or both on the horse’s pasterns 
which inflicted pain on the horse. (Tr. 167) 

The abuse of "It’s Tequila Sunrise" was severe enough to affect the ability 
of the horse to move. The veterinarians stated that the horse would be 
reasonably expected to experience pain while moving. (Tr. 138-139, 169) 
Respondent has presented no evidence to rebut this evidence. 

Tennessee Walking Horses are exhibited in chains. (Tr. 139-140, 169) The 
veterinarians testified that the application of chains to the painful areas on the 
pasterns would cause the horse pain. (Tr. 138-139) When the horse moved at 
a gait, a chain would hit against the painful areas. The hitting of the chains 
against the painful spots would cause “It’s Tequila Sunrise" to experience pain 
while moving. (Tr. 138) 

Respondent also entered "It’s Tequila Sunrise" in the Land-O-The-Sky 
Summer Festival [Horse] Show on July 13, 1990. Respondent and the horse’s 
owner decided to enter the horse at the Summer Festival Horse Show. (CX 15, 
16; Tr. 217) Respondent acted to complete the process of entering the horse. 
First, he transported the horse to the horse show. (CX 15) Then, Respondent 
presented the horse to the DQP as a prerequisite to entering the horse in the 
show. (Tr. 207). 


Sanctions 


Complainant has requested that Respondent be disqualified for two years and 
assessed a civil penalty of $4,000. The Act allows for the assessment of $2,000 
in civil penalties for each violation. Section 6(b)(1), 15 U.S.C. § 1825(b)(1). 
The Act allows for the imposition of a minimum disqualification period of one 
year for any violation of the Act. 15 U.S.C. § 1825(c). 

The Horse Protection Act (section 6(b)(1) [(15 U.S.C. § 1825(b)(1)]) lists 
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a number of factors to be considered in assessing civil penalties.? A 
consideration of these factors supports the assessment of a $4,000 penalty. Both 
violations of the Act by Respondent are grave since the abuse of any animal, 
including horses, is serious and inherently wrong. Respondent is a professional 
horse trainer with 20 years of experience. (CX 15) He previously received a 
warning letter for another violation of the Act. (CX 15) With his degree of 
experience and knowledge, he should have known that the abuse of horses by 
chemicals or chains was improper. 

Respondent has sufficient funds to pay a $4,000 civil penalty. He is a 
successful horse trainer who himself owns horses. (Tr. 261) In Jn re A. P. 
Holt, 49 Agric. Dec. 853, 872 (1990), it was held that an owner of a horse has 
sufficient funds to pay a civil penalty. In addition, Respondent currently trains 
approximately 25 horses. (CX 15; Tr. 261, 242) Respondent also receives fees 
from boarding and training horses of approximately $5,700 a month. (Tr. 242) 

The purpose of the Horse Protection Act is to prevent the cruel practice of 
soring horses. The mere assessment of a civil penalty is not sufficient to deter 
violators of the Act. Such a civil penalty, unless coupled with a disqualification 
period, becomes merely another business expense to owners and trainers. In re 
Rowland, 40 Agric. Dec. 1934, 1951 (1981). The imposition of a 
disqualification provides a stronger deterrent. I find that, in view of the two 
violations involved here, that a two-year disqualification is appropriate to serve 
the purposes of the Act. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent lists nine issues, with supporting brief, seeking dismissal of the 
Complaint, or, alternatively, that the matter be remanded for rehearing 
(Respondent’s Appeal Petition (hereafter RAP) (Feb. 12, 1993)), as follows: 


1. FAILURE TO GRANT RESPONDENT’S MOTION FOR A 
REHEARING [RAP at 3]. 


2. [Omitted, repetitive]. 


?The Act does not list any factors to consider in imposing a disqualification. However, a 
disqualification period is usually appropriate for most violations of the Act. In re Elliot, supra, at 
[351-53]. 
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3. [Omitted, repetitive]. 


4. THE DEPARTMENT’S EVIDENCE WAS _ INADMISSIBLE 
WAS NOT RELIABLE, PROBATIVE AND SUBSTANTIAL, AND 
THEREFORE, IT WAS ERROR TO ADMIT SUCH EVIDENCE AND 
IT WAS ERROR TO RELY ON SUCH EVIDENCE IN THE 
DECISION AND ORDER [RAP at 6]. 


5. THE FINDINGS AND CONCLUSIONS THAT __THE 
RESPONDENT "ENTERED" THE HORSE "“CAESAR’S COIN" AND 
THAT THE RESPONDENT "ENTERED" THE HORSE "ITS 


TEQUILA SUNRISE" WERE UNSUPPORTED BY FACT AND LAW 
AND WERE IN ERROR [RAP at 22]. 


6. THE FINDINGS AND CONCLUSIONS THAT THE HORSE 
"CAESAR’S COIN" AND THE HORSE "ITS TEQUILA SUNRISE" 
WERE SORE WHEN "ENTERED" FOR THE PURPOSE OF 
SHOWING OR EXHIBITING WERE UNSUPPORTED BY FACT AND 
LAW_AND WERE IN ERROR [RAP at 23]. 


7. ALTHOUGH IT IS NOT ENTIRELY CLEAR THAT THE 
STATUTORY PRESUMPTION WAS APPLIED IN THE DECISION 


AND ORDER, IT IS INFERRED AND CONSEQUENTLY THE 
RESPONDENT CONTENDS THAT SUCH APPLICATION WAS IN 
ERROR [RAP at 31]. 


8. [Omitted, repetitive]. 


9. THE FINE AND SUSPENSION WERE MUCH MORE HARSH 
THAN WARRANTED AND SUCH WAS IN ERROR [RAP at 34]. 


Respondent argues on appeal that Complainant failed to meet its burden of 
proof that Respondent’s horses were sore in either HPA Docket No. 91-45 
("Caesar’s Coin") or HPA Docket No. 91-158 ("It’s Tequila Sunrise"). 
However, I find that there is much more than a preponderance of the evidence 
that Respondent violated the Act, as alleged in both Complaints, which is all that 
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is required.? See generally Fleming v. USDA, 713 F.2d 179 (6th Cir. 1983). 

Specifically, Respondent argues in Issue 6 (RAP at 23-30), inter alia, that 
the Department failed to prove “Caesar’s Coin" was sore, in that: the 
Department’s two Veterinary Medical Officers (VMOs), Drs. Riggins and 
Knowles, are not experts because they had had on-the-job training; the VMOs 
had no independent recollection of examining the horse; and the doctors’ 
opinions were dependent solely upon palpation. Subsequently, Respondent 
makes virtually identical arguments in asserting that USDA failed to prove "It’s 
Tequila Sunrise" was sore. The VMOs’ names are Drs. James and Kelley, but 
that is the only significant difference in the Respondent’s arguments regarding 
the two cases, sub judice. 

Finally, on soreness, the Respondent argues (Issue 7) that the Department’s 
evidence was insufficient to give rise to the presumption of soreness (see 
15 U.S.C. § 1825(d)(5)). Moreover, even though Respondent is not sure a 
presumption occurred, if there was a presumption raised by the ALJ, 
Respondent argues that it was reversible error; and in any event, the Respondent 
rebutted the presumption. I find that Respondent’s arguments on the issue of 
soreness lack merit and are all rejected, for the following reasons. 

The evidence that “Caesar’s Coin" was sore relates in part to the 
observations by two USDA veterinarians and the Show’s Designated Qualified 
Person of the reaction of "Caesar’s Coin" to their palpation of the horse’s front 
pasterns (CX 3, 4, 5, 6). The exact same is true of the evidence that "It’s 
Tequila Sunrise" was sore as charged in the Complaint (CX 10, 12, 13, 14). 
Frequently in Horse Protection Act cases, the evidence relates solely to 
observations based on palpation. As stated in In re Edwards, 49 Agric. Dec. 
919, 919 (1990) (Order Denying Petition for Reconsideration of Jn re Edwards, 
49 Agric. Dec. 188 (1990), aff'd per curiam, 943 F.2d 1318 (11th Cir. 1991) 
(unpublished), cert. denied, 112 S.Ct. 1475 (1992)), "[iJn many prior cases, the 
only evidence that a horse was sore was the professional opinion of the 
Department’s veterinarians, based upon their palpation of the horse’s pasterns. " 
In the original decision in Edwards, in affirming the finding of the ALJ that the 
horses involved in the case were sore, based solely on evidence of the horses’ 
reaction to palpation, the Judicial Officer stated (49 Agric. Dec. at 204-06): 


3See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 
179 (6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), 
aff'd, No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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Respondents contend, in particular, that no thermovision was used 
here, but thermovision has not been used by the Department at a horse 
show since about 1981 (Tr. 485-86). Ample precedent exists for finding 
that a horse was sored, based on the horse’s reaction to palpation by the 
Department’s veterinarians, without any thermovision evidence. See, 
e.g., In re Purvis, 38 Agric. Dec. 1271, 1274-79 (1979); In re Whaley, 
35 Agric. Dec. 1519, 1523 (1976). As stated in Purvis, supra, 38 
Agric. Dec. at 1273-74: 


Both veterinarians determined that the horse was sored primarily 
because mild or light palpation of the pastern area of each front 
foot revealed a sensitive spot about the size of a dime on the 
medial surface of the bulb of the heel on the rear portion of each 
front foot. The sensitive spots were almost identically located on 
each foot, and were in the exact spot where the collar worn on the 
feet during the Show would “bang” as the feet moved up and 
down. 


In In re Whaley, supra, 35 Agric. Dec. at 1523, it is stated: 
Respondent Groover testified that the horse was not sored. In 


addition, the respondents argued that complainant did not use a 
swab test, photographs or thermographs. . . .° 


As held in In re A.S. Holcomb, HPA Doc. No. 18, 35 Agr 
Dec [1165, 1167] (decided July 26, 1976), the professional 
opinion of a Department veterinarian based on his physical 
examination of a horse is sufficient to support a finding that a 
horse was sored. 


In In re Gray, 41 Agric. Dec. 253, 254-55 (1982), it is stated: 


Experience in many Horse Protection Act cases over the years 
demonstrates that many horses which have been sored show 
evidence of pain only on the anterior portion of the legs or only 
on the posterior portion of the legs. This is not unusual and does 
not discredit evidence that the horse was sore. It is not a 
necessary part of complainant’s proof for the Department’s 
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veterinarians to guess or determine accurately the exact procedure 
used to sore a horse, e.g., whether by chains, chemicals or a 
combination of both. It is sufficient if the proof adequately 
demonstrates that the horse was sore. [Footnote omitted.] 
Moreover, the statute raises a presumption that a horse is sore “if 
it manifests abnormal sensitivity or inflammation in both of its 
forelimbs or both of its hindlimbs" (15 U.S.C. § 1825(d)(5)). 
There is no requirement that the horse manifest abnormal 
sensitivity on both the anterior and posterior surfaces of its 
forelimbs or hindlimbs. 


In In re Holcomb, 35 Agric. Dec. 1165, 1167 (1976), it is stated: 


It is to be expected that in many, if not most, cases under the 
Horse Protection Act, the only evidence of soring will be the 
expert opinion of a veterinarian who testifies on the basis of his 
observation or examination that in his professional opinion, a 
particular horse was sored by the use of some chemical or 
mechanical agent, for the purpose of affecting its gait. It should 
be further expected that the veterinarian will frequently not be 
able to tell whether the soring agent used was mechanical, or 
chemical, or both. Unless this remedial statute is to be rendered 


sterile, the Government should not be required to prove the soring 
device or agent applied in a particular case. 


Respondents also contend that horses are typically sored on the 
anterior portion of the front legs, but the quotations above show that it 
is not unusual to have a horse sored only on the posterior portion of the 
front legs. 


In Edwards, it is also explained that veterinarians can distinguish between a 
pain reaction from palpation and a high-strung or nervous horse, or a horse that 
is silly about its feet, as follows (49 Agric. Dec. at 202-03): 


Respondents’ reply to the section 1825(d)(5) presumption, and the 
Complainant’s evidence, is the wholly untenable assertion that both 
horses were silly about their feet and that was the cause of their 
responses. This assertion is without any basis. All four United States 
Department of Agriculture doctors testified that they are familiar with 
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high-strung, or nervous, or silly horses and follow a simple procedure to 
distinguish such horses from those that are experiencing pain. That is, 
they look for, and in both cases found, specific spots which were painful 
when palpated. 


As testified to by Drs. Riggins and Jordon, they conduct their 
examinations in a consistent fashion palpating different areas of the 
horse’s front legs looking for indications of pain. 


After finding what appear to be pain responses evidenced by the horse 
trying to jerk its foot away, they move to other parts of the leg and then 
return to the spot where they previously got a response. If the horse 
again gives a pain response they will go away from that spot and come 
back. This is done to be certain it is a pain response and not just a 
"silly" reaction. (Tr. 61, 103). As Dr. Riggins testified: 


. . if a horse is silly about his foot, you can be holding it and 
you can touch him anywhere and the horse is going to move. 
And the way to differentiate if he’s sore or not is I will -- a 
certain spot -- if that horse is moving when I touch that certain 
spot, I’ll go around to other places. I might even go further on 
his leg and palpate it. And the horse, if he’s silly about it, you 
can tell other places where I know there is no pain, he exhibits 
some response, I know he’s kind of silly. But then I can go back, 
if you get pain response every time you go back there, well, then, 
you know it’s pain instead of being silly about his foot. (Tr. 61- 
62). 


A nervous or silly horse will have a reaction upon palpation 
anywhere. "“Eb’s Little Princess" and "Great Big Country" both 
responded only when a small area was palpated and both showed the 
response repeatedly when palpated there, but showed no response when 
palpated elsewhere. 


The record in both cases, sub judice, similarly shows that the Department’s 
veterinarians--one of whom had checked thousands of horses under the HPA 
since 1973 (Tr. 30, 44) for Horse Protection Act violations, another of whom 
had been checking for HPA violations on about 10,000 horses from 1974 until 
1990 (Tr. 77, 85), another had about 8 years in HPA enforcement (Tr. 128), 
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and the other VMO had about 10 years in HPA enforcement checking over 100 
shows and many thousands of horses (Tr. 157, 167)--could distinguish between 
a pain response to palpation and some other condition or circumstance (Tr. 
47-49, 141-42). Based upon my examination of the records in this case, in 
addition to my examination of the records in 51 other Horse Protection Act 
cases, I am convinced that palpation alone is a highly reliable method of 
determining whether a horse is sore, within the meaning of the Horse Protection 
Act.4 


“The Congress has recently acted concerning the enforcement of the Horse Protection Act in 
Fiscal Year 1993. A proviso in the Animal and Plant Health Inspection Service’s (APHIS) "salaries 
and expenses" appropriation for Fiscal Year 1993, reads, in pertinent part, as follows (Pub. L. No. 
102-341, 106 Stat. 873, 881-82 (1992)): 


ANIMAL AND PLANT HEALTH INSPECTION SERVICE 
SALARIES AND EXPENSES 
(INCLUDING TRANSFERS OF FUNDS) 


For expenses, . . . to carry out inspection, quarantine, and regulatory activities; . . . 
$432,900,000, . . .: Provided further, That none of these funds shall be used to pay the 
salary of any Department veterinarian or Veterinary Medical Officer who, when conducting 
inspections at horse shows, exhibitions, sales, or auctions under the Horse Protection Act, 
as amended (15 U.S.C. 1821-1831), relies solely on the use of digital palpation as the only 
diagnostic test to determine whether or not a horse is sore under such Act. 


APHIS’ Fiscal Year 1993 appropriation for enforcement of the Horse Protection Act is $358,000 
(H.R. CONF. REP. No. 815, 102d Cong., 2d Sess. 20 (1992)). 


An examination of the proceedings reported in the Congressional Record during the pendency 
of H.R. 5487 reveals no discussion of this proviso (138 CONG. REC. H5548, H5576 (daily ed. 
June 30, 1992); 138 CONG. REC. $10,417, $10,420 (daily ed. July 28, 1992); 138 CONG. REC. 
H7686, H7697, H7708 (daily ed. Aug. 6, 1992); 138 CoNG. REC. H7727, H7732 (daily ed. Aug. 7, 
1992); 138 CONG. REC. H7900, H7924-26 (daily ed. Aug. 11, 1992); 138 CONG. REC. $12,275, 
$12,276 (daily ed. Aug. 11, 1992)). 


The pertinent House and Senate Committee Reports are as follows: H.R. REP. NO. 617, 102d 
Cong., 2d Sess. 48 (1992); S. REP. NO. 334, 102d Cong., 2d Sess. 49 (1992); H.R. CONF. REP. 
No. 815, 102d Cong., 2d Sess. at 20-21 (1992). Although the House Committee Report states that 
"relying on digital palpation of a horse’s pastern as the exclusive meaus of diagnosing horses is 
ineffective," the comments were apparently not based upon any hearings on the issue, and USDA 
has not testified, or otherwise commented, upon the issues underlying the views in the House 

(continued...) 
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Furthermore, in the case of “Caesar’s Coin," the Department’s veterinarians 
did not rely solely on digital palpation to form the basis for their conclusions 
that the horse was sore. As the ALJ stated (Finding 8): 


8. Dr. Knowles then asked Mr. Watlington to lead the horse. (CX 
6) The horse moved reluctantly. (CX [5,] 6) Both veterinarians agreed 
that the horse was sore as defined in the Act. (CX 5, 6) The 
veterinarians informed Mr. Watlington of their findings. (CX 5, 6) In 
the professional opinion of the veterinarians, caustic chemicals and/or 
action devices caused the painful areas on the horse’s pasterns. (CX 
5, 6) 


Respondent further contends that the Department’s veterinarians were not 
experts. But the four VMOs herein were held to be properly qualified as 
experts by the ALJ, as follows (Initial Decision at 9): 


The veterinarians who examined both "Caesar’s Coin" and "It’s 
Tequila Sunrise" were experienced veterinarians who were qualified to 
examine the horses and determine whether the horses are sore. On-the- 
job training does not disqualify these competent veterinarians. 


Thus, I find no credence in Respondent’s argument that a prima facie case of 
soreness could not be based upon these witnesses’ testimony. On the contrary, 
I agree completely with the ALJ’s ruling that the USDA veterinarians are expert 
witnesses (Id. at 9). 

Virtually all Respondents in these types of cases complain that USDA’s 
palpation evidence consists of subjective conclusions to determine whether 
horses are sore. However, such subjective conclusions by USDA veterinarians 
in Horse Protection Act cases are not actually dispositive of this issue. In fact, 
USDA veterinarians are merely providing evidence, through their diagnosis, to 
fact-finders, who then determine if a particular horse is sore under the Act. 


*(...continued) 
Committee Report, or the views in the Senate Report recommending "bill language directing APHIS 
to discontinue its practice of relying on digital palpation as the only diagnostic test . . . to determine 
whether or not a horse is sore under the act." The proviso, unless put into subsequent Appropriation 
Bills, or otherwise enacted, will only apply to the 1993 Fiscal Year (October 1, 1992-September 30, 
1993). There is nothing in the legislative history to suggest that Congress intended any of this to 
be retroactive. 
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This was very recently stated in Elliott, supra, 990 F.2d at 145-46, as follows: 


Elliott also argues that the Act is vague because it fails to establish 
uniform standards for examination and diagnoses by USDA veterinarians. 
In other words, he complains that the determination of "sore" depends on 
the subjective conclusion of the USDA veterinarian. In fact, the fact- 
finder makes the determination as to whether or not a horse was “sore”. 
The USDA veterinarians merely provided evidence, through their 
diagnosis, as to whether or not this is the case. Their findings are 
subject to the same scrutiny as any other evidence. As one court ably 
put it: 


[A]ccepting that the opinions of the examining veterinarians are 
subjective to a degree, that subjectivity is no more than that 
inherently present whenever expert opinion is used for evidentiary 
purposes in adjudicative proceedings. The evidentiary use of 
expert opinions, in particular those supported by live testimony 
and subject to the defendants’ cross-examination, does not violate 
the due process clause. See e.g., Richardson v. Perales, 402 
U.S. 389, 408 (1971); Lloyd Sabaudo Societa v. Elting, 287 U.S. 
329, 339-340 (1932). 


Fleming v. USDA, 713 F.2d 179, 186 (6th Cir. 1983). 


Respondent argues that none of the USDA VMOs possessed any recollection 
of his examinations of the horses. (RAP at 23-24, 27-28) However, "past 
recollection recorded" in the form of affidavits has long been regarded as 
adequate, in Horse Protection Act cases, as long as the affidavits were made 
while the events recorded were fresh in the witnesses’ minds. As stated in Jn 
re Jordan, 51 Agric. Dec. 1229, 1229-30 (1992): 


The ALJ did not regard Complainant’s documentary evidence (the 
USDA veterinarians’ examination report (VS Form 19-7) and the two 
veterinarians’ affidavits) as probative because the ALJ concluded that the 
two “Government veterinarians had no present recollection of their 
examination of the horse at the time of their testimony at hearing, and so, 
CX 1, CX 2, CX 3, constitute hearsay." (Initial Decision at 9). He 
further concluded that the recorded recollections fail to provide the 
needed indicia of trustworthiness (Initial Decision at 10-15). 
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But, past recollection recorded is considered reliable, probative and 
substantial evidence, and fulfills requirements of the Administrative 
Procedure Act (5 U.S.C. § 556(d)), if the affidavits were made while the 
events recorded were fresh in the witnesses’ minds, as stated in Jn re 
Rowland, 40 Agric. Dec. 1934, 1942 (1981), aff'd, 713 F.2d 179 (6th 
Cir. 1983)): 


Respondents complain that complainant’s evidence should be 
disregarded because it is “based upon past recollection recorded 
and not independent memory" (Appeal 1). However, respondents 
did not object to the admission of such evidence and, therefore, 
they are not in a position to complain now. Moreover, 
complainant’s witnesses made their affidavits while the events 
recorded were fresh in their minds, and such evidence is "reliable, 
probative, and substantial," as required by the Administrative 
Procedure Act (5 U.S.C. § 556(d)). 


Complainant’s evidence is sufficient to show that the affidavits were made 
while the events were fresh in the witnesses’ minds: one VMO who examined 
“Caesar’s Coin" signed his affidavit on April 9, 1990, 2 days after the event 
(CX 6), and the other on April 14, 1990, 7 days after the event (CX 5). The 
Summary of Alleged Violations form was completed on April 7, 1990, the same 


day of the event (CX 4; Tr. 69). Regarding "It’s Tequila Sunrise," both VMOs 
who examined that horse signed their affidavits on July 14, 1990, and the 
Summary of Alleged Violations form was completed on July 13, 1990, the same 
day of the event (CX 12; Tr. 130-31, 160-65). Thus, Complainant’s evidence 
is considered reliable, probative, and substantial evidence, and fulfills the 
requirements of the Administrative Procedure Act (5 U.S.C. § 556(d)). 

Respondent argues (RAP at 25-26, 28-29) that the VMOs in both cases were 
only speculating as to either horse suffering pain while moving, because neither 
horse had been shown to be in chains, or proven to be about to be shown in 
chains. However, since there was convincing evidence that Tennessee Walking 
Horses are typically exhibited in chains (Tr. 138-40, 169), then the 
requirements of the statute are met. This is because the HPA only requires that 
the horse “reasonably be expected to suffer" pain while moving to fit within the 
definition of sore (15 U.S.C. § 1821(3)(D)). 

Also without merit is Respondent’s argument that it is not logical that "It’s 
Tequila Sunrise" was deliberately sored based upon the evidence that the horse 
was "unequally sore" (RAP at 30). In an effort to show the “inherent fallibility" 
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of the Department’s supposed equation that palpation equals being “sore," 
Respondent argues that "It’s Tequila Sunrise" would have a three-legged gait, 
thereby dooming a horse trainer for such an obvious failure. I reject this 
argument, because it necessarily assumes that trainers have the skill to sore a 
horse precisely for a perfect gait every time. I do not believe soring is so 
precise a practice. It is not logical to me that soring be considered an exact 
science. 

Respondent argues that the ALJ has committed reversible error by (possibly) 
misapplying the statutory rebuttable presumption available to Complainant in 
15 U.S.C. § 1825(d)(5). Since the Respondent cannot find the place in the 
Initial Decision where the ALJ invoked the presumption (there being none), 
Respondent infers that the presumption was raised, and calls that reversible error 
(RAP at 31-34). (The ALJ did say, incidentally, that Respondent did not 
"rebut" evidence in either case (Initial Decision at 10-11)), but that is definitely 
not raising the presumption. 

Respondent’s argument is a straw man, because the ALJ correctly found that 
the evidence in the record established both "Caesar’s Coin" and “It’s Tequila 
Sunrise" were sore without recourse to the presumption. The horses’ reaction 
to palpation, reluctance to lead freely in one case, camped and tucked posture 
and other symptoms noted by the veterinarians, in association with their 
professional opinion that the pain was caused by the application of action devices 
and/or chemicals, established that these horses were sore independently of the 


presumption raised by the horses’ abnormal bilateral sensitivity. 

Thus, I find without merit Respondent’s arguments attacking (an inferred) 
rebuttable presumption, for the same reasons as set forth in the Fourth Circuit’s 
Elliott decision, supra, at 10-11, as follows (emphasis added): 


Elliott further contends that the ALJ impermissibly relied on the 
statutory presumption that if a horse is “abnormally sensitive" it is 
deemed to be "sore." 15 U.S.C. § 1825(d)(5). Elliott argues that 
“abnormally sensitive" is so vague as to be violative of due process and 
that equating “abnormal sensitivity" to deliberate treatment to render a 
horse "sore" is an unwarranted and unsupported presumption. We find 
it unnecessary to consider the presumption established by § 1825(d)(5) 
in light of the direct evidence that the horses were "sore." The 
examining veterinarians did not simply conclude that the horses were 
abnormally sensitive in two limbs and, therefore, were "sore." Each 
veterinarian testified to the effect that the three horses plainly experienced 
a high degree of pain upon palpation of their forelimbs, demonstrated by 





1196 HORSE PROTECTION ACT 


the horses’ immediate and reflexive pulling away from the palpation, 
rearing up and sagging down on the hindquarters, and instinctively 
cinching up the abdominal muscles. The diagnosis was not based upon 
mere abnormal sensitivity. The veterinarians specifically opined that the 
pain responses were not the result of some other type of injury but rather 
were deliberately inflicted. In other words, the horses, when inspected, 
were “sore” within the meaning of the Act. As previously discussed, the 
veterinarians noted other conditions indicating the horses were "sore": 
(1) hair loss which indicated the use of action devices or caustic 
chemicals; (2) inflammation in the forelimbs; and (3) unusual stance, 
movement and expression. The testimony was in the form of 
professional opinions linking cause and effect, not simple reliance on a 
statutory presumption. Although the ALJ cited the presumption, his 
opinion clearly shows he determined, based on the evidence presented, 
that the animals were "sore" on the days they were "entered." 
Unquestionably, substantial evidence supports those conclusions. 
[Footnote omitted.] Where there is a factual finding that a horse was 
“sore”, even in the absence of the presumption, it is irrelevant that there 
may have been reliance on a presumption. Thornton v. USDA, 715 F.2d 
1508, 1511 (11th Cir. 1983) (citing Fleming v. USDA, 713 F.2d 179, 
188 (6th Cir. 1983)). We, therefore, find it unnecessary to examine 


whether or not the presumption passes constitutional muster. See Usery 
v. Turner Elkhorn Mining Co., 428 U.S. 1 (1976). 


Respondent argues three points, inter alia, on evidence (Issue 4, RAP at 
6-21), in that: the ALJ erred in not basing the Initial Decision on reliable 
evidence; the ALJ erred by allowing as evidence documents inadmissible under 
the Federal Rules of Evidence; and the ALJ erred by relying on evidence not 
customarily relied upon by responsible persons. 

I have closely examined these three arguments and I find all three to be 
without merit, for the reasons set forth by the ALJ in the Initial Decision (Initial 
Decision at 8-9). There, the ALJ clearly set forth the reasons he (properly) 
regarded the evidence as reliable and he there points out that reliable hearsay is 
admissible in USDA proceedings, including affidavits of past recollection 
recorded. 

The ALJ did not incorrectly apply the Federal Rules of Evidence, since the 
ALJ did not apply the Federal Rules of Evidence at all (and so stated at page 8 
of his Initial Decision), but, rather, properly took reliable hearsay evidence 
under the auspices of the Administrative Procedure Act (5 U.S.C. § 556(d)) and 
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the Rules of Practice (7 C.F.R. § 1.141(g)(1)(iv)). In so doing, the ALJ 
recognized that, according to the Judicial Officer, hearsay is admissible in 
administrative proceedings, and can constitute substantial evidence to support 
factual findings provided that it is reliable and probative evidence which meets 
the test of fundamental fairness. Moreover, the ALJ cited cases decided by the 
Judicial Officer which also found that past recollection recorded is considered 
reliable, probative and substantial evidence, and fulfills requirements of the 
Administrative Procedure Act (5 U.S.C. § 556(d)), if the affidavits were made 
while the events recorded were fresh in the witnesses’ minds (Initial Decision 
at 8-9). 

Respondent raises a number of minor errors and inconsistencies in both 
proceedings (RAP at 11-21). I have examined all of the points raised by 
Respondent, which include such things as one document being filled out by four 
individuals; misspelling of a horse’s name; misspelling of a DQP’s name; and 
the like, and I find all these arguments to be without merit. Respondent is 
admittedly attempting to show that the entire process is untrustworthy and 
unreliable. However, I categorically reject all of this argument. Respondent 
has produced no evidence in either proceeding to rebut Complainant’s case, and 
certainly there is no evidence in this record to support this broadside against the 
Department’s HPA enforcement program. Here, again, Respondent’s argument 
is based on his interpretation of the Federal Rules of Evidence, which are not 


applicable here. This identical process has been found trustworthy over many 
years in numerous other proceedings, in which the disciplinary orders were 
sustained on appeal. 

Respondent argues in Issue 5 that Respondent did not enter either horse, as 
charged in the Complaints. Regarding "It’s Tequila Sunrise," Respondent 
argues that Mrs. Capps, the owner, entered the horse, not the Respondent. The 
portion of transcript cited by Respondent reads as follows (Tr. 25-26): 


CROSS-EXAMINATION 
BY MR. WATLINGTON: 
Q. Ms. [Mrs.] Capps, what is your horse’s name? 
A. Pardon? I’m sorry. 


Q. What’s your horse’s registered name? 
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A. What is my horse’s registered name? It’s Tequila Sunrise. 

Q. It’s Tequila Sunrise? 

A. Yes. 

Q. Did you enter the horse in Asheville, North Carolina to show? 


THE COURT: You have to speak louder. She has trouble 
hearing. 


Q. (By Mr. Watlington) Did you enter the horse in Asheville, North 
Carolina? 


THE COURT: You have to say yes or no, Ms. Capps. 
THE WITNESS: Yes. 


THE COURT: The reporter can’t hear when you nod your head. 


This testimony does not support Respondent’s contention that Mrs. Capps 
y Pp po pp 


“entered” "It’s Tequila Sunrise," instead of Respondent. She was no doubt 
answering "yes" to her “entry” of the horse in a layman’s sense of entry. 
Moreover, she had already signed a consent agreement (based upon the charge 
of allowing the entry of a horse while sore) with Complainant prior to her 
appearance. 

Thus, for Respondent to use Mrs. Capps’ admission of entering the horse, 
in derogation of Respondent entering the horse, the Respondent would have had 
to lay a proper foundation for the question. Certainly, and, at the very least, 
the witness should have been instructed just what is meant by the technical term 
"entry." Then, she should have been asked discretely if she had "entered" the 
horse; and, whether Respondent had "entered" the horse. None of these steps 
were attempted. 

Consequently, I find that Mrs. Capps’ testimony does not exculpate 
Respondent from having “entered"--in the statutory meaning of the word--the 
horse, “It’s Tequila Sunrise." 

Of course, the usual situation in these types of cases is that both the trainer 
and the owner are charged under section 5(2) of the Act (15 U.S.C. § 1824(2)); 
but, the trainer is charged under section 2(B) for “entering,” while the owner 
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is charged under section 2(D) for “allowing” that entry by the trainer. In such 
a technical area, a question to an owner about entry would need to be much 
more specific to be considered probative. 

Regarding “Caesar’s Coin," Respondent argues that Respondent did not enter 
the horse. Respondent says perhaps Respondent’s wife did; and, anyway, 
Respondent’s employee was not following instructions by presenting the horse 
at the pre-show inspection (RAP at 22). 

This is another Elliott-type case where circumstantial events are combined 
in an attempt to prove that an entry was not really an entry. Items that have no 
particular importance are cited as controlling. For instance, Respondent’s 
employee presented the horse at the pre-show checkpoint. Respondent argues 
that that was against his orders, and proves he did not enter the horse. 

To the contrary, Elliott answers this line of defense, because entry is a 
process, not an event. Citing the fact that a trainer’s employee walked the horse 
over to inspection does not cancel out the trainer’s series of actions to move the 
entrant-horse through the entry process. See In re Crowe, 52 Agric. Dec. __, 
slip op. at 19-22 (Sept. 2, 1993). The evidence is clear that Respondent was 
the trainer of “Caesar’s Coin." Respondent is listed on the Class list as trainer 
(CX 1). The testimony clearly shows Respondent was the trainer, and, with the 
owner, decided to enter “Caesar’s Coin." All of this is well-stated by the ALJ 
in the Initial Decision on page 10, where he cited Elliott. 


In fact, the Department’s position that entry is a process goes back all the 
way to the beginning of HPA enforcement, as follows (Jn re Gray, 52 Agric. 
Dec. _, Slip op. at 49-50 (July 23, 1993), appeal docketed, No. 93-3875 (6th 
Cir. Aug. 20, 1993)): 


[A]s the ALJ points out, entry as a process has been the rule for a 
number of years, as follows (Initial Decision at 13-14, emphasis added): 


Respondent, without substantiation or foundation, asserts that 
at the time the Complaint was filed against him, the Department 
did not consider entry to be a process. The decision of the 
Judicial Officer in the Elliott case, supra, states explicitly to the 
contrary. The Judicial Officer noted that entry is a process which 
includes a variety of actions such as the paying of the entry fee, 
the preparation of the horse for exhibition, and the pre-show 
presentation of the horse for inspection to the Designated 
Qualified Person ("DQP") and to the Department’s 
representatives. He further noted that the position finds support 
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in the regulations promulgated by the Department as well as in the 
cases decided under the Act. The Horse Protection Act 
regulations, 9 C.F.R. Part II, were promulgated in substantially 
their current form in 1979. Consequently, it is evident that the 
Department considered entry to be a process which includes the 
period of pre-show inspection for at least thirteen years. By 
alleging that Respondent entered “Pride’s Night Prowler" on 
November 6, 1987, the Department was asserting that that date 
was among those days during which "Pride’s Night Prowler" was 
in the status of being entered. The Judicial Officer’s discussion 
of In re Holt, 49 Agric. Dec. 853 (1990), in Elliott, directly 
discusses and disagrees with Respondent’s arguments, 51 Agric. 
Dec. at 345: 


The issue in Holt was whether a horse was sore on 
May 24, 1986, and therefore in violation of 15 U.S.C. § 
1824(2)(B), which prohibits entering a horse while sore for 
the purpose of showing or exhibiting the horse at a horse 
show. It is important to note that May 24 was the show 
date, and consequently, the day of the pre-show inspection 
during which the horse was examined. Thus, even the 


framing of the issue takes into account that entering a 
horse under the Act includes the pre-show inspection. 
{Emphasis in original. ] 


Also, Complainant’s Reply to Respondent’s Appeal, page 3 (Mar. 8, 
1993), points out that the Complainant considered entry a process from 
the inception of the HPA enforcement program, as follows: 


Complainant’s consistent practice of considering entry to be a 
process can be inferred as far back as HPA Docket No. 2 (Jn re 
Christian, 33 Agric. Dec. 1367 (1974)), in which a horse was 
determined to be sore when entered when the Complainant’s 
veterinarians observed and examined the horse in its stall the 
morning before the show in which it was to perform. 
Respondent’s contention that Elliott represents a novel and 
unanticipated interpretation of law is simply unfounded. 


Respondent notes that in the Elliott case, supra, the ALJ relied on my 
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decision in In re Gray, 41 Agric. Dec. 253 (1982), in holding that the 
entry of a horse is completed prior to the pre-show inspection 
(Respondent’s Appeal Brief at 5-6). In my decision in Elliott, supra, 
reversing the ALJ, I explained (41 Agric. Dec. at 344-45): 


In holding that the entry of a horse under the Act is completed 
prior to the pre-show inspection by the DQP and/or USDA 
veterinarians, the ALJ relied on Jn re Gray, 41 Agric. Dec. 253 
(1982). (Footnote omitted.) Reliance on this case, however, is 
misplaced. The ALJ in Gray held that a horse is entered for 
purposes of showing at the time he is cleared after examination by 
the Show Steward and/or Show Veterinarian appointed by 
Management. /d. at 255. The Judicial Officer, in holding that 
this conclusion was erroneous, reasoned that the regulations 
"reveal an administrative construction that the act of entering the 
horse occurs before the horse is cleared by the Show Steward or 
Veterinarian." Jd. at 255. Thus, entry begins with the clerical 
acts of sending in an entry form and a fee to the show’s 
management. These actions take place prior to the time that the 
horse is cleared by the DQP, and are clearly a part of the entry 
process. It is not dispositive, however, on the issue of whether 
the examination by the DQP and/or USDA veterinarians is also 
a part of the entry process, as Gray simply stated one point in 
time during the entry process, and not at what point an entry has 
been concluded. 


Before turning to the sanction, there is still Issue 1, concerning the ALJ’s 
denial of Respondent’s several motions for continuance, rehearing, etc., based 
upon, inter alia, lack of counsel. Because of the very serious nature of this 
procedural due process issue, I have very carefully examined the record 
concerning the ALJ’s decision not to grant Respondent a continuance a week 
prior to the hearing. 

Helpfully, the ALJ included within the Initial Decision a concise issues 
summary under the heading "Decision on Motion for Rehearing," with which 
I agree. See also In re Lloyd Myers, Co., 51 Agric. Dec. 747, 775-79 (1992), 
appeal docketed, No. 92-70587 (9th Cir. Aug. 18, 1992)). 

Turning now to the sanction, Respondent argues in Issue 9 that the civil 
penalty and suspension were much more harsh than warranted, which he claims 
is error. The Department’s current sanction policy (as correctly stated by the 
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ALJ in his Initial Decision) is set forth in In re S.S. Farms Linn County, Inc. 
(Decision as to James Joseph Hickey and Shannon Hansen), 50 Agric. Dec. 476, 
497 (1991), aff'd, 991 F.2d 803 (9th Cir. 1993) (Table) (text in WESTLAW) 
(not to be cited as precedent under 9th Circuit Rule 36-3), as follows: 


It is appropriate to state expressly the practice that has been followed 
by the Judicial Officer in recent cases, viz., that reliance will no longer 
be placed on the "severe" sanction policy set forth in many prior 
decisions, e.g., In re Spencer Livestock Comm’n Co., 46 Agric. Dec. 
268, 435-62 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 
1988). Rather, the sanction in each case will be determined by 
examining the nature of the violations in relation to the remedial purposes 
of the regulatory statute involved, along with all relevant circumstances, 
always giving appropriate weight to the recommendations of the 
administrative officials charged with the responsibility for achieving the 
congressional purpose. 


Concerning the civil penalty, the Act requires that the Secretary consider the 
following factors to determine the amount of a civil penalty (15 U.S.C. 
§ 1825(b)(1)): 


[T]he nature, circumstances, extent and gravity of the prohibited conduct 
and, with respect to the person found to have engaged in such conduct, 
the degree of culpability, any history of prior offenses, ability to pay, 
effect on ability to continue to do business, and such other matters as 
justice may require. 


In most cases, the maximum civil penalty of $2,000 per violation is 
warranted (In re Stamper, 42 Agric. Dec. 20, 62 (1983), aff'd, 722 F.2d 1483 
(9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992) (Excerpt from Stamper 
attached as an Appendix hereto); Jn re Elliott (Decision as to William Dwaine 
Elliott), 51 Agric. Dec. 334, 350-51 (1992), aff'd, 990 F.2d 140 (4th Cir. 
1993), petition for cert. filed, 62 U.S.L.W. 3113 (U.S. July 26, 1993) (No. 
93-173). The ALJ properly made the determination that the violation in each 
case, sub judice, deserved the routinely appropriate amount of $2,000 for the 
first offense. 

The ALJ concluded that a year’s disqualification for each violation is 
warranted (Initial Decision at 13). The disqualification is in addition to any 
pertinent civil penalty and is discretionary to the Secretary. Recent cases and 
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those decisions going back to the passage of the disqualification amendment to 
the HPA in 1976° show that a 1-year minimum disqualification ordinarily 
accompanies a civil penalty for a first-time soring violation. This policy was 
recently restated in Elliott, supra, 51 Agric. Dec. at 352: 


The imposition of a period of disqualification is discretionary. 
However, a disqualification period had been recommended by APHIS, 
and the Judicial Officer has held that disqualification is an appropriate 
sanction in almost every Horse Protection Act case. In Jn re Rowland, 
the Judicial Officer noted (40 Agric. Dec. at 1951-52 [, aff'd, 713 F.2d 
179 (6th Cir. 1983))]: 


Congress has provided the Department with the "tools" needed 
to eliminate the practice of soring Tennessee Walking Horses. 
But they must be used, to be effective. In order to achieve the 
Congressional purpose of the Act, it would seem necessary to 
impose at least the minimum disqualification provisions of the 
1976 amendments on every horse owner (and trainer) who allows 
one of his horses to be exhibited while sore. '° 


‘There is a remote possibility that the circumstances in some 
particular case, not presently envisaged, might justify a departure 
from that policy. Since it is clear under the 1976 amendments 
that intent and knowledge are not elements of a violation,] I can 
envisage no circumstance presently warranting an exception from 
this policy.© [Bracketed material is in Rowland. ] 


‘The disqualification provision was added by Congress in 1976 to provide a strong deterrent to 
subsequent violations by parties who had the economic means to pay the civil penalties as operation 
costs. See H.R. REP. No. 1597, 94th Cong., 2d Sess. 11 (1976), reprinted in 1976 U.S.C.C.A.N. 
1696, 1706. In re Rowland, 40 Agric. Dec. 1934, 1934-49 (1981), aff'd, 712 F.2d 179 (6th Cir. 
1983). 


®It is my policy to examine the facts and circumstances of each case to see whether an exception 

to this policy is warranted. An examination of the record here does not lead me to believe that an 
exceptionis warranted. In this respect, however, I am necessarily influenced by the views expressed 
in Stamper (attached as an Appendix) as to why lack of knowledge or intent should not be a 
circumstance mitigating the sanction. Since there is never, or almost never, proof of knowledge or 
(continued...) 
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Congress passed the 1976 amendments to the Act to strengthen the Act and 
enhance the Secretary’s ability to end the soring of horses. The authorization 
for disqualification is among the most notable devices to accomplish that end. 
For the reasons set forth in Stamper, attached as an Appendix, the customary, 
minimum disqualification period should be imposed here. 

Thus, the ALJ’s decision is affirmed, in that the Respondent is found to have 
violated the Act. I agree with the ALJ’s $4,000 civil penalty, and the 2 years’ 
disqualification, for the reasons set forth above. The ALJ’s Order is affirmed. 

Respondent’s request for dismissal of the Complaints and for rehearing are 
denied. Any of Respondent’s arguments not specifically addressed herein have 
nonetheless been considered, found to be without merit, and are rejected to the 
extent that those arguments are inconsistent with the Decision and Order herein. 

For the foregoing reasons, the following Order should be issued. 


Order 


1. Respondent Paul A. Watlington is assessed a combined civil penalty of 
$4,000, for two violations of section 5(2)(B) of the Horse Protection Act 
(15 U.S.C. § 1824(2)(B)): in HPA Docket No. 91-45 ($2,000); and, in HPA 
Docket No. 91-158 ($2,000), respectively. The civil penalty shall be paid by 
certified check or money order, made payable to the Treasurer of the United 
States, and forwarded to Sharlene A. Deskins, Esq., Office of the General 
Counsel, Room 2014, South Building, United States Department of Agriculture, 
Washington, D.C. 20250-1417, within 30 days from the date of service of this 
Order on Respondent. 

2. Respondent is disqualified for 2 years from showing, exhibiting or 
entering any horse, directly or indirectly through any agent, employee, or other 
device, and from judging, managing or otherwise participating in any horse 
show, horse exhibition, horse sale or auction. 

The provisions of this disqualification order shall become effective on the 
30th day after service of this Order on Respondent. 


6(...continued) 
intent, if that were cause for not imposing a disqualification order, there would never, or almost 
never, be a disqualification order issued. The civil penalty for soring would be an acceptable cost 
of doing business, and the remedial purposes of the Act would not be achieved. But if the Stamper 
views are correct, viz., that a disqualification order is ordinarily necessary to achieve the Act’s 
purpose even where there is no proof of knowledge or intent, it would take an extraordinary 
circumstance to warrant not imposing a disqualification order. 
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APPENDIX 


Excerpt from In re Stamper, 42 Agric. Dec. 20, 44-63 (1983), aff'd, 722 F.2d 
1483 (9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992). 
[Not published herein.-Editor. ] 


In re: KIM BENNETT, BARRY VINSANT, AND ELLEN VINSANT. 
HPA Docket No. 91-127. 
Decision and Order filed October 28, 1993. 


Sore horse — Burden of proof — Credibility determinations — Policy as to reversing ALJ 
findings. 


The Judicial Officer affirmed the Initial Decision and Order by Chief Judge Palmer (Chief ALJ) 
dismissing the Complaint, which alleged that Kim Bennett, as trainer, entered and exhibited a 
sore horse at the August 4, 1989, Kentucky State Fair Walking Horse Show at Louisville, 
Kentucky, and Barry Vinsant and Ellen Vinsant, as owners, exhibited and allowed the entry and 
exhibition of the allegedly sore horse at the August 4, 1989, show. Complainant’s evidence 
established a prima facie case, but considering the record as a whole, Complainant failed to 
sustain its position by a preponderance of the evidence. The Judicial Officer can reverse a 
decision by an ALJ even where the decision is based on the ALJ’s determination as to the 
credibility of witnesses. The doctrine that the Judicial Officer will reverse an ALJ’s findings of 
fact only where the record "compels" such action was overruled in 1991. 


Martha A. Leary, for Complainant. 

David F. Broderick, Bowling Green, KY, for Respondents. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary administrative proceeding under the Horse Protection 
Act of 1970, as amended (15 U.S.C. § 1821 et seqg.). On June 23, 1992, Chief 
Administrative Law Judge Victor W. Palmer (Chief ALJ) filed an Initial 
Decision and Order in which he dismissed the Complaint, which alleged that 
Kim Bennett, as trainer, entered and exhibited a sore horse at the August 4, 
1989, Kentucky State Fair Walking Horse Show at Louisville, Kentucky, and 
Barry Vinsant and Ellen Vinsant, as owners, exhibited and allowed the entry and 
exhibition of the allegedly sore horse at the August 4, 1989, show. 

On September 4, 1992, Complainant appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject to 
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5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).' On 
October 5, 1992, the case was referred to the Judicial Officer for decision. 

Respondents’ request for oral argument, which is discretionary (7 C.F.R. 
§ 1.145(d)), is denied inasmuch as the issues have been thoroughly briefed and 
argued below, and there would appear to be no need for further argument. 

Based upon a careful consideration of the record in this case, I agree with 
the Chief ALJ that the Complaint should be dismissed. However, I am not 
adopting the Initial Decision and Order. 

Complainant’s evidence is not as strong as customary in Horse Protection 
Act cases, but it was sufficient to establish a prima facie case. Nonetheless, 
considering both Complainant’s evidence and Respondents’ evidence, 
Complainant has failed to sustain its position by a preponderance of the 
evidence. Since the case turns on the particular testimony and exhibits in this 
case, no useful purpose would be served by analyzing the evidence in detail. 
It should be noted, however, that I do not agree with all of Respondents’ 
arguments. The Judicial Officer can, in appropriate circumstances, reverse a 
decision by an ALJ even where the ALJ’s decision is based on his determination 
as to the credibility of witnesses. See, e.g., In re King, 52 Agric. Dec. 


>’ 


slip op. at 10 (Sept. 17, 1993). In addition, Respondents’ reliance on Jn re 
Hampshire Open Air-Mkt, Inc., 41 Agric. Dec. 955, 957 (1982), holding that 
it is the “policy” of the Judicial Officer to reverse an ALJ’s findings of fact only 


where the record “compels” such action, is misplaced, inasmuch as that doctrine 
was overruled in Jn re Tipco, Inc., 50 Agric. Dec. 871, 889-94 (1991), aff'd 
per curiam, 953 F.2d 639 (4th Cir.) (Table) (text in WESTLAW), printed in 51 
Agric. Dec. 720 (1992), cert. denied, 113 S.Ct 84 (1992). In the present case, 
I hold no more than that Complainant has failed to sustain its burden of proof 
by a preponderance of the evidence, considering the record as a whole. 

For the foregoing reasons, the following Order should be issued. 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940(7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 





DONALD D. RICHARDS, STEVE BRANAM, and JACK LAY 
52 Agric. Dec. 1207 


Order 


The Complaint is dismissed with prejudice. 


In re: DONALD D. RICHARDS, STEVE BRANAM, AND JACK LAY. 
HPA Docket No. 90-9. 
Decision and Order as to Donald D. Richards filed November 9, 1993. 


Civil penalty — Horse soring — Horse trainer — Entering — Disqualification order — Failure 
to file answer. 


The Judicial Officer affirmed the Decision and Order by Judge Hunt (ALJ) in which he found 
that Respondent Richards entered for the purpose of showing or exhibiting a horse at a horse 
show while the horse was sore. The ALJ assessed a civil penalty of $2,000, and disqualified 
Respondent Richards for 1 year from showing, exhibiting, or entering any horse, and from 
judging, managing, or otherwise participating in any horse show. Respondent’s failure to file an 
Answer constitutes an admission of the allegations in the Complaint and a waiver of hearing. 
Furthermore, Respondent’s appeal admits that he entered the horse, and he does not contend 
that it was not sore. Entering a sore horse in a horse show violates the Act irrespective of who 
sored the horse. 


Donald A. Tracy, for Complainant. 

Respondent, Pro se. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary administrative proceeding under the Horse Protection 
Act of 1970, as amended (15 U.S.C. § 1821 et seq.). On September 21, 1990, 
Administrative Law Judge James W. Hunt (ALJ) filed an Initial Decision and 
Order in which he found that Respondent Richards entered for the purpose 
of showing or exhibiting a horse at a horse show while the horse was sore. 
The ALJ assessed a civil penalty of $2,000, and disqualified Respondent 
Richards for 1 year from showing, exhibiting, or entering any horse, and from 
judging, managing, or otherwise participating in any horse show. 

The Initial Decision and Order was served on September 27, 1990, on the 
attorney who had filed a motion for an extension of time for filing an Answer 
for Respondent Richards, but that attorney did not file an Answer and did not 
enter a formal appearance in the case. The Initial Decision and Order was 
re-served on Respondent Richards on August 9, 1993. On August 16, 1993, 
Respondent Richards appealed to the Judicial Officer, to whom final 
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administrative authority to decide the Department’s cases subject to 5 U.S.C. 
§§ 556 and 557 has been delegated (7 C.F.R. § 2.35).' On October 1, 1993, 
the case was referred to the Judicial Officer for decision. 

Based upon a careful consideration of the record in this case, the Initial 
Decision and Order is adopted as the final Decision and Order, with trivial 
editorial changes. The effective date of the Order is changed in view of the 
appeal, and directions for paying the civil penalty are added. 

Additional conclusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This proceeding was instituted under the Horse Protection Act ("Act"), as 
amended (15 U.S.C. § 1821 et seq.), by a complaint filed by the Administrator, 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture, alleging that the respondent willfully violated the Act. 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§ 1.130-.151, were served upon respondent Donald 
D. Richards by the Hearing Clerk by certified mail. Respondent was 
informed in the letter of service that an answer should be filed pursuant to the 
Rules of Practice and that failure to answer any allegation in the complaint 
would constitute an admission of that allegation. 

Respondent Donald D. Richards failed to file an answer within the time 
prescribed in the Rules of Practice, and the material facts alleged in the 
complaint, which are admitted by respondent’s failure to file an answer, are 
adopted and set forth here as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice, 7 C.F.R. § 1.139. 


Findings of Fact 


(1) Respondent Donald D. Richards is an individual whose mailing 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 
(7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was 
appointed in January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from 
the decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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address is Post Office Box 598, Sparta, Tennessee 38583. 

(2) The respondent, Donald D. Richards, at all times material herein, 
was the trainer of the horse known as "Magical Mark" and entered this horse 
as Entry No. 123, Class No. 19B, on August 26, 1988, at the Tennessee 
Walking Horse National Celebration at Shelbyville, Tennessee. 

(3) On August 26, 1988, respondent Donald D. Richards, in violation of 
section 5(2)(B) of the Act (15 U.S.C. § 1824(2)(B)), entered for the purpose 
of showing or exhibiting the horse known as "Magical Mark" as Entry No. 123, 
Class No. 19B, at the Tennessee Walking Horse National Celebration at 
Shelbyville, Tennessee, while the horse was sore. 


Conclusions 
1. The Secretary has jurisdiction in this matter. 
2. By reason of the facts set forth in the Findings of Fact above, the 
respondent has violated section 5(2)(B) of the Act, 15 U.S.C. § 1824(2)(B). 
3. The following Order is authorized by the Act and warranted under the 
circumstances. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Under the Department’s Rules of Practice Governing Formal Adjudicatory 


Administrative Proceedings Instituted By The Secretary, a Respondent’s 
failure to file a timely Answer or deny the allegations of the Complaint 
constitutes an admission of the allegations in the Complaint and a waiver of 
hearing. Specifically, the Rules of Practice provide (7 C.F.R. §§ 1.136(a)-(c), 
.139, .141(a)): 


§ 1.136 Answer. 


(a) Filing and service. Within 20 days after the service of the 
complaint ... the respondent shall file with the Hearing Clerk an 
answer signed by the respondent or the attorney of record in the 
proceeding. ... 


(b) Contents. The answer shall: 


(1) Clearly admit, deny, or explain each of the allegations of the 
Complaint and shall clearly set forth any defense asserted by the 
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respondent; or 


(2) State that the respondent admits all the facts alleged in the 
complaint; or 


(3) State that the respondent admits the jurisdictional allegations 
of the complaint and neither admits nor denies the remaining 
allegations and consents to the issuance of an order without further 
procedure. 


(c) Default. Failure to file an answer within the time provided 
under § 1.136(a) shall be deemed, for purposes of the proceeding, an 
admission of the allegations in the Complaint, and failure to deny or 
otherwise respond to an allegation of the Complaint shall be deemed, 
for purposes of the proceeding, an admission of said allegation, unless 
the parties have agreed to a consent decision pursuant to § 1.138. 


§ 1.139 Procedure upon failure to file an answer or admission of 
facts. 


The failure to file an answer, or the admission by the answer of all 
the material allegations of fact contained in the complaint, shall 
constitute a waiver of hearing. Upon such admission or failure to file, 
complainant shall file a proposed decision, along with a motion for the 
adoption thereof, both of which shall be served upon the respondent 
by the Hearing Clerk. Within 20 days after service of such motion and 
proposed decision, the respondent may file with the Hearing Clerk 
objections thereto. If the Judge finds that meritorious objections have 
been filed, complainant’s Motion shall be denied with supporting 
reasons. If meritorious objections are not filed, the Judge shall issue 
a decision without further procedure or hearing. . . . 


§ 1.141 Procedure for Hearing. 


(a) Request for Hearing. Any party may request a hearing on the 
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facts by including such request in the complaint or answer, or by a 
separate request, in writing, filed with the Hearing Clerk within the 
time in which an answer may be filed. Failure to request a hearing 
within the time allowed for the filing of the answer shall constitute a 
waiver of such hearing. 


The Complaint contains allegations virtually identical to the findings of 
fact, supra, and states (Complaint at 3): 


The respondent shall file an answer with the Hearing Clerk, United 
States Department of Agriculture, Washington, D.C. 20250-9200, in 
accordance with the Rules of Practice governing proceedings under the 
Act (7 C.F.R. § 1.130 et seq.). Failure to file an answer shall constitute 
an admission of all the material allegations of this complaint. 


In addition, the letter from the Hearing Clerk serving a copy of the 
Complaint on Respondent expressly and accurately advised Respondent of the 
effect of failure to file an Answer or plead specifically to any allegation of the 
Complaint. The letter states: 


In accordance with the rules of practice governing proceedings under 
the regulations, a copy of which is enclosed, you will have 20 days from 


the receipt of this letter within which to file with the Hearing Clerk’s 
Office an original and three copies of your answer. Your answer 
should contain a definite statement of the facts which constitute the 
grounds of defense, and should specifically admit, deny or explain each 
of the allegations of the complaint. Failure to file an answer to or 
plead specifically to any allegation of the complaint shall constitute an 
admission of such allegation. 


Within the same time allowed for the filing of your answer, you may, 
if you wish, request an oral hearing. Failure to file such a request will 
constitute a waiver, on your part, of an oral hearing. 


Respondent Richards was given two extensions of time to file an Answer 
totalling at least 5 months, but he still did not file an Answer. Accordingly, 
the default order was properly issued in this case. Although on rare occasions 
default decisions have been set aside for good cause shown or where 
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Complainant did not object,” Respondent has shown no basis for setting aside 
the default decision here.’ 


2In re Veg-Pro Distributors, 42 Agric. Dec. 273 (1983) (remand order), final decision, 42 Agric. 
Dec. 1173 (1983) (default decision set aside because service of the complaint by registered and 
regular mail was returned as undeliverable, and respondent’s license under the Perishable 
Agricultural Commodities Act had lapsed before service was attempted); Jn re J. Fleishman & 
Co., 38 Agric. Dec. 789 (1978) (remand order), final decision, 37 Agric. Dec. 1175 (1978); In re 
Christ, L.A.W.A. Docket No. 24 (Nov. 12, 1974) (remand order), final decision, 35 Agric. Dec. 
195 (1976); and see In re Gallop, 40 Agric. Dec. 217 (order vacating default decision) (case 
remanded to determine whether just cause exists for permitting late answer), final decision, 40 
Agric. Dec. 1254 (1981). 


*See In re Robertson, 47 Agric. Dec. 879 (1988) (default order proper where answer not filed); 

In re Morgantown Produce, Inc., 47 Agric. Dec. 453 (1988) (default order proper where answer 
not filed); Jn re Johnson-Hallifax, Inc., 47 Agric. Dec. 430 (1988) (default order proper where 
answer not filed); Jn re Charton, 46 Agric. Dec. 1082 (1987) (default order proper where answer 
not filed); Jn re Bejarano, 46 Agric. Dec. 925 (1987) (default order proper where timely answer 
not filed; respondent properly served even though his sister, who signed for the complaint, forgot 
to give it to him until after the 20-day period had expired); Jn re Zedric, 46 Agric. Dec. 948 
(1987) (default order proper where timely answer not filed); In re Schmidt & Son, Inc., 46 Agric. 
Dec. 586 (1987) (default order proper where timely answer not filed); Jn re Carter, 46 Agric. Dec. 
207 (1987) (default order proper where timely answer not filed; respondent properly served 
where complaint sent to his last known address was signed for by someone); Jn re McDaniel, 45 
Agric. Dec. 2255 (1986) (default order proper where timely answer not filed); Jn re Mayes, 45 
Agric. Dec. 2320 (1986) (default order proper where answer not filed), rev'd on other grounds, 
836 F.2d 550 (6th Cir. 1987) (unpublished); Jn re Pieszko, 45 Agric. Dec. 2565 (1986) (default 
order proper where answer not filed); Jn re Henson, 45 Agric. Dec. 2246 (1986) (default order 
proper where answer admits or does not deny material allegations); Jn re Guffy, 4S Agric. Dec. 
1742 (1986) (default order proper where answer, filed late, does not deny material allegations); 
In re Blaser, 4S Agric. Dec. 1727 (1986) (default order proper where answer does not deny 
material allegations); Jn re Northwest Orient Airlines, 45 Agric. Dec. 2190 (1986) (default order 
proper where timely answer not filed); Jn re Schwartz, 45 Agric. Dec. 1473 (1986) (default order 
proper where timely answer not filed); Jn re Midas Navigation, Ltd., 45 Agric. Dec. 1676 (1986) 
(default order proper where answer, filed late, does not deny material allegations); Jn re Gutman, 
45 Agric. Dec. 956 (1986) (default order proper where answer does not deny material 
allegations); Jn re Daul, 4S Agric. Dec. 556 (1986) (default order proper where answer, filed late, 
does not deny material allegations); Jn re Eastern Air Lines, Inc., 44 Agric. Dec. 2192 (1985) 
(default order proper where timely answer not filed; irrelevant that respondent’s main office did 
not promptly forward complaint to its attorneys); In re Cuttone, 44 Agric. Dec. 1573 (1985) 
(default order proper where timely answer not filed; respondent Carl D. Cuttone properly served 
where complaint sent by certified mail to his last business address was signed for by Joseph A. 
Cuttone), aff'd per curiam, 804 F.2d 153 (D.C. Cir. 1986) (unpublished); Jn re Corbett Farms, Inc., 
43 Agric. Dec. 1775 (1984) (default order proper where timely answer not filed; respondent 
(continued...) 
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The requirement in the Department’s Rules of Practice that Respondent 
deny or explain any allegation of the Complaint and set forth any defense in 
a timely Answer is necessary to enable this Department to handle its large 
workload in an expeditious and economical manner. The Department’s five 
ALJ’s frequently dispose of 450 to 500 cases in a year. In recent years, the 
Department’s Judicial Officer has disposed of 50 to 60 cases per year. In a 
recent month, 50 new cases were filed with the Hearing Clerk. 

The courts have recognized that administrative agencies "should be ‘free 
to fashion their own rules of procedure and to pursue methods of inquiry 
capable of permitting them to discharge their multitudinous duties.“ If 
Respondent were permitted to contest some of the allegations of fact at this 
late date, or raise new issues, all other Respondents in all other cases would 
have to be afforded the same privilege. Permitting such practice would greatly 
delay the administrative process and would require additional personnel. 
However, there is no basis for permitting Respondent to present matters by 
way of defense at this time. 

Even if Respondent were permitted to raise a new defense at this late 
date, it would be to no avail. Respondent admits in his Appeal at 2 that "[t]he 


3(...continued) 

cannot present evidence that it is unable to pay $54,000 civil penalty where it waived its right to 
a hearing by not filing a timely answer); Jn re Jacobson, 43 Agric. Dec. 780 (1984) (default order 
proper where timely answer not filed); Jn re Buzun, 43 Agric. Dec. 751 (1984) (default order 
proper where timely answer not filed; respondent Joseph Buzun properly served where complaint 
sent by certified mail to his residence was signed for by someone named Buzun); Jn re Mayer, 
43 Agric. Dec. 439 (1984) (decision as to respondent Doss) (default order proper where timely 
answer not filed; irrelevant whether respondent was unable to afford an attorney), appeal 
dismissed, No. 84-4316 (Sth Cir. July 25, 1984); In re Lambert, 43 Agric. Dec. 46 (1984) (default 
order proper where timely answer not filed); In re Berhow, 42 Agric. Dec. 764 (1983) (default 
order proper where timely answer not filed); Jn re Rubel, 42 Agric. Dec. 800 (1983) (default 
order proper where respondent acted without an attorney and did not understand the 
consequences and scope of a suspension order); Jn re Pastures, Inc., 39 Agric. Dec. 395, 396-97 
(1980) (default order proper where respondents misunderstood the nature of the order that 
would be issued); Jn re Seal, 39 Agric. Dec. 370, 371 (1980) (default order proper where timely 
answer not filed); In re Thomaston Beef & Veal, Inc., 39 Agric. Dec. 171, 172 (1980) (default 
order not set aside because of respondents’ contentions that they misunderstood the 
Department’s procedural requirements, when there is no basis for the misunderstanding). 


“Cella v. United States, 208 F.2d 783, 789 (7th Cir. 1953), cert. denied, 347 U.S. 1016 (1954), 
quoting from FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 143 (1940); accord Swift & Co. v. 
United States, 308 F.2d 849, 851-52 (7th Cir. 1962). 
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only thing that I did was enter these horses for Mr. Lay and Mr. Branam 
trying to help them out if possible. . . .". He does not argue that the horse was 
not sore. He contends, rather, that he "did not sore the horse" (Appeal at 3). 
Entering a sore horse in a horse show violates the Act irrespective of who 
sored the horse. In re Stamper, 42 Agric. Dec. 20, 44-63 (1983), aff'd, 722 
F.2d 1483 (9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992). 

For the foregoing reasons, the following Order should be issued. 


Order 


1. Respondent Donald D. Richards is assessed a civil penalty of $2,000. 
The civil penalty shall be paid by certified check or money order, made 
payable to the Treasurer of the United States, and forwarded to Donald A. 
Tracy, Esq., Office of the General Counsel, Room 2014, South Building, 
United States Department of Agriculture, Washington, D.C. 20250-1417, 
within 30 days from the date of service of this Order on Respondent. 

2. Respondent Donald D. Richards is disqualified for 1 year from 
showing, exhibiting, or entering any horse, and from judging, managing or 
otherwise participating, in any horse show. 

The provisions of this disqualification order shall become effective on the 
30th day after service of this Order on Respondent. 


In re: CECIL JORDAN, SHERYL CRAWFORD, AND RONALD R. SMITH. 
HPA Docket No. 91-23. 
Decision and Order as to Sheryl Crawford filed November 19, 1993. 


Civil penalty — Horse soring — Horse owner — Disqualification order — Preponderance of 
evidence — Past recollection recorded — Sanction policy. 


The Judicial Officer affirmed the decision by Judge Kane (ALJ) finding that Respondent 
Crawford allowed the entry of a horse for showing while the horse was sore. The ALJ assessed 
a civil penalty of $2,000, and disqualified Respondent Crawford for 1 year, inter alia, from 
showing, exhibiting or entering a horse in a horse show. Much more than a preponderance of 
the evidence supports the findings, which is all that is required. A horse may be found to be 
sore based upon the professional opinion of veterinarians who relied solely upon palpation of 
the horse’s pasterns, but here there was slightly more than palpation evidence. Past recollection 
recorded in the form of affidavits made while the events were fresh in the witnesses’ minds is 
reliable, probative and substantial. The amendment to the Fiscal Year 1993 budget for APHIS, 
prohibiting the payment of salary to any Department veterinarian who relies solely on the use 
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of digital palpation as the only diagnostic test to determine whether or not a horse is sore, and 
the language in the 1994 appropriations bill conference report that digital palpation should not 
be used as the sole means of determining soring, are not applicable. The facts and circumstances 
of this case reveal no basis for an exception to the general policy of imposing the minimum 
disqualification order on the persons who entered the sore horse in this case, in addition to a 
$2,000 civil penalty. 


Donald A. Tracy, for Complainant. 

Stacey L. Blackmon & J. Thomas Vance, Carrollton, GA, for Respondent. 
Revised initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary administrative proceeding under the Horse Protection 
Act of 1970, as amended (15 U.S.C. § 1821 et seq.). On January 29, 1993, 
Administrative Law Judge Paul Kane (ALJ) filed a Revised Initial Decision 
and Order in which he found that Respondent Sheryl Crawford allowed the 
entry, for the purpose of showing or exhibiting, a horse at a horse show while 
the horse was sore. The ALJ assessed a civil penalty of $2,000, and 
disqualified Respondent for 1 year from showing, exhibiting, or entering any 
horse, and from judging, managing, or otherwise participating in any horse 
show. 

On April 29, 1993, Respondent Sheryl Crawford appealed to the Judicial 
Officer, to whom final administrative authority to decide the Department’s 
cases subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. 


§ 2.35)." On August 17, 1993, the case was referred to the Judicial Officer 
for decision. 

Based upon a careful consideration of the record in this case, the Revised 
Initial Decision and Order is adopted as the final Decision and Order, with 
additions shown by brackets, deletions shown by dots, and with trivial editorial 
changes not specified. Additional conclusions by the Judicial Officer follow 
the ALJ’s conclusions. 


‘The position of Judicial Officer was established pursuant to the Act of April 4, 1940 
(7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was 
appointed in January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from 
the decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


This decision is promulgated pursuant to the Administrative Procedure 
Act, Pub. L. 89-554, September 6, 1966, 80 Stat. 384, as amended,’ the Rules 
of Practice governing proceedings under the Horse Protection Act, 9 C.F.R. 
§§ 12.1-.10 (1992), and the Rules of Practice of the Department of Agriculture 
Governing Formal Adjudicatory Administrative Proceedings, 7 C.F.R. §§ 
1.130-.151 (1992). 

The Administrator of the Animal and Plant Health Inspection Service of 
the Department of Agriculture, by complaint filed September 28, 1990, and 
amended January 25, 1991, alleges that on August 1, 1986, respondent Sheryl 
Crawford’ allowed a horse owned by her to be entered in a show while the 
horse was sore, in violation of the Horse Protection Act, Pub. L. 91-540, 
December 9, 1970, 84 Stat. 1404, as amended? (hereinafter the "Act"). The 
Administrator seeks the imposition of civil penalties and the disqualification 
of respondent from participation in the horse industry for a period of time. 
By answer filed February 11, 1991, Ms. Crawford, through counsel, denies the 
essential allegations of the complaint. 

A public hearing was held on June 27, 1991, in Atlanta, Georgia, before 
the undersigned. Proposed findings and briefs were subsequently filed by 
counsel. On January 30, 1992, an Initial Decision and Order was issued 
dismissing the complaint with respect to respondent Sheryl Crawford. The 
dismissal was based on the conclusion that the documentary evidence, which 
formed the sole evidentiary basis in support of the complaint, lacked 
trustworthiness sufficient to sustain the complaint counsel’s burden of proof 
by a preponderance of the evidence. 

On May 12, 1992, complaint counsel appealed the Initial Decision of 
January 30, 1992. Thereafter, the Department’s Judicial Officer issued a 
Remand Order on October 22, 1992, vacating the Initial Decision, which was 
found to be erroneous inasmuch as it failed to regard, as reliable and 


‘Particular reference is made to 5 U.S.C.A. §§ 554, 557 (West 1977 and Supp. 1992). 
[Unofficial codifications of statutes are cited herein.] [Brackets by the ALJ.] 


*A [consent] decision and order as to respondent Ronald R. Smith was issued December 18, 
1990. A [consent] decision and order as to respondent Cecil Jordan was issued April 17, 1991. 


*15 U.S.C.A. § 1821 et seg. (West 1982 and Supp. 1992). 
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probative, certain documentary evidence offered by complaint counsel. The 
case was remanded for reweighing of the evidence and an initial decision 
consistent with this view. Subsequently, upon invitation of the undersigned, 
counsel filed revised proposed findings, conclusions and briefs. To the extent 
indicated, all findings and conclusions proposed by counsel are adopted 
herein. All other proposed findings, conclusions and arguments are rejected 
as irrelevant or lacking legal or evidentiary bases. As used herein, "Tr." refers 
to the transcript of the public hearing. "CX" refers to the numbered exhibits 
offered by complaint counsel. 

The interests of the Department are represented by Donald A. Tracy, 
Esq., Washington, D.C. The interests of respondent are represented by 
J. Thomas Vance, Esg., Carrollton, Georgia. 

Upon consideration of all matters of record, the following Findings of Fact 
and Conclusions of Law are reached. As a result thereof, there is entered an 
order as to Sheryl Crawford, assessing a civil penalty in the sum of $2,000 and 
disqualifying Ms. Crawford from showing, exhibiting, or entering any horse or 
from otherwise participating in any horse show, exhibition, sale or auction for 
the period of one year. 


Statutes 
The following statutory provisions are applicable to this case: 
As used in this chapter unless the context otherwise requires: 


* * * *K * 


(3) The term "sore" when used to describe a horse means 
that-- 


(D) any other substance or device has been used by a 
person on any limb of a horse or a person has engaged in a 
practice involving a horse, 


and, as a result of such application, infliction, injection, use, or 
practice, such horse suffers, or can reasonably be expected to 
suffer, physical pain or distress, inflammation, or lameness when 
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walking, trotting, or otherwise moving, except that such term 
does not include such an application, infliction, injection, use, or 
practice in connection with the therapeutic treatment of a horse 
by or under the supervision of a person licensed to practice 
veterinary medicine in the State in which such treatment was 
given.‘ 


The following conduct is prohibited: 


*x**k* kK * 


(2) The (A) showing or exhibiting, in any horse show or 
horse exhibition, of any horse which is sore, (B) entering for the 
purpose of showing or exhibiting in any horse show or horse 
exhibition, any horse which is sore, (C) selling, auctioning, or 
offering for sale, in any horse sale or auction, any horse which 
is sore, and (D) allowing any activity described in clause (A), 
(B), or (C) respecting a horse which is sore by the owner of 
such horse. 


(d)(5) In any civil or criminal action to enforce this 
[chapter] or any regulation under this [chapter] a horse shall be 
presumed to be a horse which is sore if it manifests abnormal 
sensitivity or inflammation in both of its forelimbs or both of its 
hindlimbs.° 


“15 U.S.C.A. § 1821(3)(D) (West 1982 and Supp. 1992). 
515 U.S.C.A. § 1824(2) (West 1982 and Supp. 1992). 


615 U.S.C.A. § 1825(d)(5) (West 1982 and Supp. 1992). 
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(b)(1) Any person who violates section 1824 of this title shall 
be liable to the United States for a civil penalty of not more 
than $2,000 for each violation. . . .’ 


** &e& & 


(c) In addition to any fine, imprisonment, or civil penalty 
authorized under this section, any person who... (a) . . . paid 
a civil penalty assessed under subsection (b) . . . [or is subject 
to a final order under such subsection assessing a civil penalty] 
for any violation of any provision of this chapter or any 
regulation issued under this chapter may be disqualified by 
order of the Secretary,... from showing or exhibiting any 
horse, judging or managing any horse show, horse exhibition, or 
horse sale or auction for a period of not less than one year for 
the first violation... .* 


Findings of Fact 


1. Sheryl Crawford is an individual whose mailing address is 105 
Corporate Drive, Carrollton, Georgia 30117. (Amended Complaint, Tr. 172) 

2. At all times relevant herein Sheryl Crawford was the sole owner of the 
horse known as “Supreme Image." (Admitted, Answer, Tr. 174) 

3. At all times relevant herein Cecil Jordan was the trainer of the horse 
known as "Supreme Image." (CX 1, CX 2, CX 3; Tr. 123) 

4. The horse, "Supreme Image," was entered as Entry No. 660, Class 18, 
on August 1, 1986, in the Belfast Lions Club Horse Show in Belfast, 
Tennessee. (Amended Complaint; Answer; CX 1, CX 2, CX 3) However, 
"Supreme Image" was not shown. (Tr. 159, 178) 

5. Sheryl Crawford paid the entry fee for "Supreme Image" in the 1986 
Belfast Lions Club Show (CX 1) and would have ridden the horse had it not 
been excluded from showing. (Tr. 178) 

6. On August 1, 1986, "Supreme Image" was presented for inspection by 
its trainer, Cecil Jordan, when entered to show. (CX 1, CX 2, CX 3) The 


715 U.S.C.A. § 1825(b)(1) (West 1982 and Supp. 1992). 


*15 U.S.C.A. § 1825(c) (West 1982.and Supp. 1992). 
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horse was examined by the Designated Qualified Person ("DOP"), 
Charles Thomas, and the DOP ordered the horse not to show. (CX 2, CX 3) 
Mr. Thomas utilized the correct numeral identifying "Supreme Image." (Tr. 
216) Thereafter "Supreme Image" was examined by two Government 
veterinarians, Dr. Tyler Riggins and Dr. Alan Knowles. Mr. Thomas’ report 
was not offered into evidence, although his report was available to 
Dr. Riggins. (Tr. 34, 55) 

7. Dr. Riggins and Dr. Knowles, (Tr. 22-24, 76-79), signed a report of 
their examination, a VS Form 19-7 (CX 1), and each signed an affidavit (CX 
2, CX 3) asserting that the horse, "Supreme Image," was found to be sore. 
This report is never completed unless the two veterinarians concur in the 
observations and conclusions following upon their several subjective 
examinations. (Tr. 37-38, 80,82) CX 1 contained no specific indication of the 
date on which it was prepared (CX 1; Tr. 68-69) [, other than the date 
"8/1/86" and the time "10:00 PM" appearing in item 4, and Dr. Riggins 
testified that the document is always prepared the same night of the show, just 
as soon as possible after the examination (Tr. 68-70),] contained an erroneous 
entry as the exhibitor numeral [, i.e., "360" rather than "660," although 
Dr. Riggins’ affidavit showed the correct number "660" (CX 3) and 
Dr. Knowles initialed the corrected number "660" on his affidavit (CX 2),] and 
was further incomplete in that the document did not reflect that the horse had 
been excused from the exhibition by Mr. Thomas (CX 1; Tr. 55, 212) [, but 
the affidavits of both veterinarians state that the horse was excused by 
Mr. Thomas (CX 2, 3). In addition, CX 1 accurately states the horse’s name, 
color, age, sex, owner, trainer and class.] Dr. Riggins prepared this document 
[, i.c., CX 1]. (Tr. 33) [Dr. Knowles testified that under his routine practice, 
his affidavit would have been prepared on Saturday morning, the day after the 
show, and signed under oath on Monday morning, when he went to his office 
(Tr. 91-93).] 

8. An affidavit by Dr. Riggins was executed and dated August 15, 1986, 
fourteen days following the show. Dr. Riggins acknowledged that information 
from the VS Form 19-7 was used in preparation of his affidavit. (CX 3; Tr. 
[29-32, 52,] 54) This affidavit was received into evidence over the objection 
of respondent’s counsel. (CX 3; Tr. 30) Dr. Riggins was not able to produce 
any ancillary notes which might have supported the observations of facts 
recorded at CX 1 or CX 3. (Tr. 32, 51, 59) 

9. The affidavit of Dr. Knowles was dated August 4, 1986, three days 
following the show and contained a corrected and initialed entry as to 
exhibitor numeral. (CX 2) [The correction to the exhibitor numeral could 
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not have been made after Monday, August 4, 1986, because the affidavit was 
no longer in his possession after that date (Tr. 92-93).] Dr. Knowles testified 
that, based on the descriptions expressed in the record, it was his view that 
"Supreme Image" would have experienced pain on moving. (Tr. 89) [It was 
Dr. Knowles’ professional opinion that the pain was caused by chemicals 
and/or chains or other action devices (Tr. 87-88).] 

10. "Supreme Image’s" trainer, Cecil Jordan, was informed after the 
examination that the veterinarians had diagnosed the horse to be "sore," as 
defined by the Act. (CX 2, CX 3) 

11. The Government veterinarians who signed the examination report (CX 
1) and affidavits (CX 2, CX 3) testified in 1991 that they had no, then present, 
recollection of their 1986 examination of the horse or of making the report or 
affidavits, beyond the information contained in the documents. (Tr. 28, 32, 43, 
52-53, 59, 85, 90-94) 

12. The Government veterinarians who signed the report and affidavits 
regarding their examinations and diagnoses, testified as to their normal 
protocol followed in their examinations and the preparation of the VS Form 
19-7 (CX 1) and affidavits. (CX 2, CX 3; Tr. 28-30, 59, 85, 92, 94) 
Dr. Riggins and Dr. Knowles testified that they employ techniques to 
distinguish a pain response to their palpation examination from the behavior 
of a skiddish or overly excited horse. (Tr. 26-28, [51,] 81-82 [, 102, 108}) 

13. No complaint pertaining to the August 1, 1986, show was filed until the 
autumn of 1990. (Tr. 194) 

14. Respondent Sheryl Crawford testified in 1991 on the basis of a then 
present recollection of the 1986 events. (Tr. 178-186) 

15. Respondent testified that only one of the Government veterinarians, 
Dr. Riggins, physically examined the horse, "Supreme Image," on August 1, 
1986. (Tr. 184, 201) 

16. Respondent’s husband testified that no veterinarian examined the horse 
prior to respondent’s arrival at the examination location. (Tr. 132, 160) 

17. Respondent testified that during the examination of the horse, 
Dr. Riggins made a statement to the effect that he could not find anything 
wrong. (Tr. 182) 

18. Respondent and the horse’s trainer testified that on the night of the 
show the horse had been confined with a mare "in season" for several hours 
[preceding] the examination. (Tr. 124, 177-178) "Supreme Image" was a 
three-year old stallion on August 1, 1986. (CX 1; Tr. 179) 

19. Respondent and the horse’s trainer testified that on the night of the 
show the horse was exceptionally agitated. (Tr. 125, 129, 178-179, 185) 
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20. Dr. Riggins’ report of his observations of "Supreme Image" (CX 1) 
confirmed at Item 29 respondent’s testimony concerning the horse’s agitation. 
(Tr. 35, 40, 56) Dr. Riggins admitted that a horse’s environment and 
excitement could affect its conditions at examination, but that such would not 
influence the results of palpation. (Tr. 51) 

21. Dr. Knowles admitted that if a horse is agitated that fact can affect his 
diagnostic opinion (Tr. 98), and, he stated that generally an agitated animal 
would be less responsive to palpation. (Tr. 108) 

22. Dr. Knowles, whose memory of the events of August 1, 1986, but not 
his examination of "Supreme Image," was refreshed by his reading on the 
witness stand of CX 1 and CX 2 (Tr. 85), described the show as a night affair, 
that he was busy with other inspections and did not observe the examinations 
of "Supreme Image" by either Mr. Thomas or Dr. Riggins. (Tr. 86) 

23. Respondent and respondent’s witnesses testified that the period during 
which the veterinarians were examining the horse lasted from one to two 
hours. (Tr. 115, 161, 185-186) 

24. Dr. Riggins acknowledged that one and one half hours would not be 
a reasonable length of time for an examination. (Tr. 62) 

25. Respondent instructed her employee who trained "Supreme Image" not 
to allow any harm, including soring, to her horse. (Tr. 123, 176) 

26. The horse was shown at an exhibition in Wartrace, Tennessee, on 
August 2, 1986, the night following that on which the subject conduct was 
alleged to have occurred. Inspection by the same DQP, Charles Thomas, and 
by one of the Government’s witnesses, Dr. Knowles, failed to result in a 
diagnosis of "sore" at that time. (Tr. 188-189) 

27. Respondent exhibited her horse on August 1, 1986, as a recreational 
activity. (Tr. 174) Although Ms. Crawford owns other horses in addition to 
"Supreme Image" (Tr. 172-175), her source of income is unrelated to the horse 
industry. (Tr. 173) [Respondent testified that] any sanction imposed as a 
result of this proceeding would imperil a license from the State of Georgia 
necessary to the pursuit of her insurance underwriting business [, although 
there is no rational basis for any State action affecting her insurance license 
because of this proceeding]. (Tr. 190-191) No other allegation as to any 
violation of the Act has [ever] been advanced against Ms. Crawford. (Tr. 215) 
Ms. Crawford fully cooperated with the Department’s veterinarians and 
investigators in the performance of their official duties. (Tr. 185, 193, 205, 
233) 
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Conclusions 


Based upon an evaluation of all evidence, consideration of the policy set 
forth in the Judicial Officer’s Remand Order in this case, which is binding on 
an administrative law judge, All-Airtransport, Inc., 50 Agric. Dec. 420, 421 
(A.Q. Dkt. No. 89-75) (April 17, 1991), the entry of findings above and the 
application of appropriate law, it is determined that Sheryl Crawford was the 
sole owner of "Supreme Image" and allowed the entry of that horse, while 
sore, a legal conclusion, in the Belfast Lions Club Horse Show at Belfast, 
Tennessee, on August 1, 1986. 


Discussion 


The Act was intended to reduce the incidents of cruelty of animals, thereby 
enhancing the integrity of the horse breeding and showing industries. 
Thorton y. U.S. Dep’t of Agriculture, 715 F.2d 1508 (11th Cir. 1983). In 1987, 
the United States Court of Appeals for the District of Columbia Circuit’ 
demanded stricter compliance with the intent of Congress that soring be 
stopped under the Horse Protection Act: 


The Act was clearly designed to end soring. It explicitly finds soring 
is "cruel and inhumane," flatly prohibits the showing in a horse show of 


“any horse which is sore," and makes it criminal offense knowingly to 
do so. Moreover, Congress amended the Act in 1976 "to stop an 
inhumane and harmful practice that the Congress thought would end 
when it enacted [the original Act], but which has not in fact ended." 


American Horse Protection Ass’n, Inc. v. Lyng, 812 F.2d 1, 6[{-7] (D.C. Cir. 
1987), on remand, 681 F. Supp. 949 (D.D.C. 1988) (Internal citations omitted). 

The evidentiary basis supporting this complaint is contained in the 
examination report, VS Form 19-7 (CX 1) and affidavits executed by the 


Alternative jurisdiction exists in this Circuit upon petitions for review of Department of 
Agriculture orders. [(15 U.S.C. § 1825(b)(2))]} 
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Government veterinarians. (CX 2, CX 3)" The veterinarians had no 
present recollection of their examinations of the horse at the time of their 
testimony at hearing, and so, CX 1, CX 2, [and] CX 3 constitute hearsay. 
They were admitted in this proceeding under the Rules of Practice, 7 C.F.R. 
§ 1.141, which does not exclude probative hearsay, meeting the requirements 
of fundamental fairness.’ Similar records are often admitted at trial [in 
court proceedings] under the past recollection recorded exception to the 
hearsay rule. FED. R. Evip. 803(5)'* The touchstone for admission of 
evidence as an exception to the hearsay rule [in court proceedings] has been 
the existence of circumstances which attest to its trustworthiness.” 

.... [Footnotes 14 through 18 omitted.] 

The examination report and affidavits reveal that after the horse was 
turned down by the DOP, Dr. Riggins and Dr. Knowles examined "Supreme 


°CX 4 [, which is an affidavit by Cecil Jordan dated September 2, 1986, in which he states 
at page 2, "On August Ist, Friday night, I was with the horse when the USDA veterinarians 
examined him. He flinched on one (1) foot a little, he led fine and rode sound,"] was admitted 
into the record solely for the impeachment of the testimony of the witness, Cecil Jordan. (Tr. 
148-149). ... 


"See Martin-Mendoza v. INS, 499 F.2d 918, 921 (9th Cir. 1974) cert. denied, 419 U.S. 1113, 
reh’g denied, 420 U.S. 984 (1975) (stating that the test[s] for admission of hearsay in 
administrative proceedings are fundamental fairness and probativeness). 


"Rule 803 of the Federal Rules of Evidence provides as follows: 


The following are not excluded by the hearsay rule, even though the declarant is 
available as a witness: 


(5) Recorded Recollection. A memorandum or record concerning a matter about which 
a witness once had knowledge but now has insufficient recollection to enable him to 
testify fully and accurately, shown to have been made or adopted by the witness when 
the matter was fresh in his memory and to reflect that knowledge correctly. If admitted, 
the memorandum or record may be read into evidence but may not itself be received 
as an exhibit unless offered by an adverse party. 


United States v. Williams, 571 F.2d 344, 350 (6th Cir. 1978) cert. denied, 439 U.S. 841 (1978); 
United States v. FMC Corp., 306 F. Supp. 1106, 1138 (E.D. Pa. 1969). 
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Image" and found that the horse exhibited abnormal bilateral sensitivity. 
Dr. Knowles recorded his opinion that the pain exhibited by the horse was 
caused by means prohibited by the Act. He testified at hearing that, based on 
the descriptions in the record, it was his view that "Supreme Image" would 
have experienced pain on moving. The documents assert that Cecil Jordan, 
trainer of "Supreme Image," presented the horse for inspection and was 
informed that the veterinarians found the horse to be "sore" as defined by the 
Act. 

When regarded as reliable and probative, complainant’s documentary 
evidence asserting that "Supreme Image" exhibited bilateral pain in its forelegs 
is sufficient to raise the rebuttable presumption that the horse was "sore," as 
provided in the Act, 15 U.S.C. § 1825(d)(5). Respondent has not rebutted this 
statutory presumption. Respondent’s only explanation for the sensitivity 
exhibited by her stallion is that "Supreme Image" was exceptionally agitated 
at the time of the examination because of being confined with a mare "in 
season." While this fact was confirmed by the Government veterinarians, and 
Dr. Riggins acknowledges that agitation would have affected "Supreme 
Image’s" condition and Dr. Knowles acknowledged that his diagnostic opinion 
could be generally affected by a horse’s agitated condition, Dr. Riggins stated 
that agitation would not influence the results of palpation and both 
veterinarians testified that they employ techniques to distinguish a pain 
response to their palpation examination from the behavior of a skiddish or 
excited horse. 

Respondent’s defense focused primarily on disputing that the examination 
report and affidavits accurately reflected the examination of “Supreme Image" 
on the date at issue. The testimony of respondent and her husband, 
Mr. Doug Crawford, advanced the averment that only one veterinarian, 
Dr. Riggins, physically examined "Supreme Image." Respondent and 
Mr. Crawford claimed that from the time of the DQP’s examination until the 
horse was removed from the examination area, one or both of them were 
present to witness the events involving "Supreme Image." Mr. Crawford 
testified that he accompanied Cecil Jordan, the horse’s trainer, to the 
inspection area and that he saw no veterinarian examine "Supreme Image" 
between the DQP’s examination and the time, about a minute later, that 
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respondent arrived in the area.” Respondent stated that from the time she 
arrived and took the horse from Mr. Jordan, until she and "Supreme Image" 
left the inspection area, only one veterinarian, Dr. Riggins, physically 
examined the horse. Respondent also testified that Dr. Riggins made a 
statement during his examination to the effect that he could not find anything 
wrong with the horse. It was the contention of respondent and respondent’s 
witnesses that the period during which the veterinarian was examining the 
horse lasted from one to two hours. 

After careful consideration of the conflicting evidence in this case, it is 
necessary to find that when complainant’s documentary evidence is viewed as 
reliable and probative, the clinical findings attributed to the two qualified and 
experienced Government veterinarians merit greater credibility and weight 
than the testimony of respondent and her husband. CX 1, CX 2 and CX 3 
are sufficiently detailed to provide substantial evidence on which to base a 
decision. Under Departmental precedent, palpation by Government 
veterinarians, without other evidence, is sufficient to support a finding that a 
horse is sore. Pat Sparkman, et al., 50 Agric. Dec. 602, 612-613 (H.P.A. Dkt. 
No. 88-58) (January 24, 1991). Accordingly, it is determined that the requisite 
level of proof supports the conclusion that "Supreme Image" was sore when 
entered in the Belfast Lions Club Horse Show on August 1, 1986.” 


Cecil Jordan, trainer of "Supreme Image," also testified on behalf of respondent, to deny 
that the USDA veterinarians examined "Supreme Image" while the horse was in Jordan’s 
custody, from the time of the DQP exam until respondent arrived in the inspection area. 
Mr. Jordan also testified that the Government veterinarians informed him that they found the 
horse to be sore, as defined by the Act, when he returned to the inspection area as respondent 
was leaving with "Supreme Image." However, Mr. Jordan’s testimony concerning these events 
was impeached at hearing by his prior sworn statement [made only 1 month after the event in 
question] that he was "with the horse when the USDA veterinarians examined him." (CX 4 at 
2) [Furthermore, Mr. Jordan’s affidavit contains a spelling error, which Mr. Jordan noticed, and 
he initialled the correction, in the sentence immediately following his statement that he was "with 
the horse when the USDA veterinarians examined him." This shows that he carefully read his 
affidavit.] 


?°Complaint counsel need only to prove the subject allegations with a preponderance of 
evidence. Leon Farrow, et al., 42 Agric. Dec. 1397, 1416 (P&S Dkt. No. 5893) (September 21, 
1983), aff'd in part and set aside in part, Farrow v. U.S. Dep’t of Agriculture, 760 F.2d 211 (8th Cir. 
1985). 
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Sanction 


Respondent Sheryl Crawford, having been found to be the owner of a 
horse which was sore when entered in the Belfast Horse Show, in August 
1986, is subject to the penalties required under the Act. See Pat Sparkman, 
et al., 50 Agric. Dec. 610 (H.P.A. Dkt. No. 88-58) (January 24, 1991). 
Complainant recommends a civil penalty of $2,000, the maximum amount 
permitted under the Act and disqualification from industry participation for 
a period of one year. According to Departmental policy, sanctions in each 
case will be determined by examining the nature of the violation in relation 
to the remedial purposes of the regulatory statute, along with all relevant 
circumstances, giving appropriate weight to the recommendations of the 
administrative officials charged with the responsibility for achieving the 
congressional purpose. S.S. Farms Linn County, Inc., et al. (A.W.A. Dkt. No. 
89-03) (February 8, 1991), [aff'd, 991 F.2d 803 (9th Cir. 1993) (Table) (text in 
WESTLAW) (not to be cited as precedent under 9th Circuit Rule 36-3)]. 

The operative statute” provides: 


Civil penalties; review and enforcement 


(b)(1) Any person who violates section 1824 of this title shall be 
liable to the United States for a civil penalty of not more than $2,000 
for each violation. No penalty shall be assessed unless such person is 
given notice and opportunity for a hearing before the Secretary with 
respect to such violation. The amount of such civil penalty shall be 
assessed by the Secretary by written order. In determining the amount 
of such penalty, the Secretary shall take into account all factors relevant 
to such determination, including the nature, circumstances, extent, and 
gravity of the prohibited conduct and, with respect to the person found 
to have engaged in such conduct, the degree of culpability, any history 
of prior offenses, ability to pay, effect on ability to continue to do 
business, and such other matters as justice may require. 


(2) Any person against whom a violation is found and a civil 
penalty assessed under paragraph (1) of this subsection may obtain 
review in the court of appeals of the United States for the circuit in 


2115 U.S.C.A. § 1825(b)(1), (2) (West 1982 and Supp. 1992). 
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which such person resides or has his place of business or in the United 
States Court of Appeals for the District of Columbia Circuit by filing 
a notice of appeal in such court within 30 days from the date of such 
order and by simultaneously sending a copy of such notice by certified 
mail to the Secretary. The Secretary shall promptly file in such court 
a certified copy of the record upon which such violation was found and 
such penalty assessed, as provided in section 2112 of Title 28. The 
findings of the Secretary shall be set aside if found to be unsupported 
by substantial evidence. 


The statute” also provides: 


(c) In addition to any fine, imprisonment, or civil penalty 
authorized under this section, any person who was convicted under 
subsection (a) of this section or who paid a civil penalty assessed under 
subsection (b) of this section or is subject to a final order under such 
subsection assessing a civil penalty for any violation of any provision of 
this chapter or any regulation issued under this chapter may be 
disqualified by order of the Secretary, after notice and an opportunity 
for a hearing before the Secretary, from showing or exhibiting any 
horse, judging or managing any horse show, horse exhibition, or horse 
sale or auction for a period of not less than one year for the first 
violation and not less than five years for any subsequent violation. Any 
person who knowingly fails to obey an order of disqualification shall be 
subject to a civil penalty of not more than $3,000 for each violation. 
Any horse show, horse exhibition, or horse sale or auction, or the 
management thereof, collectively and severally, which knowingly allows 
any person who is under an order of disqualification to show or exhibit 
any horse, to enter for the purpose of showing or exhibiting any horse, 
to take part in managing or judging, or otherwise to participate in any 
horse show, horse exhibition, or horse sale or auction in violation of an 
order shall be subject to a civil penalty of not more than $3,000 for 
each violation. The provisions of subsection (b) of this section 
respecting the assessment, review, collection, and compromise, 
modification, and remission of a civil penalty apply with respect to civil 
penalties under this subsection. 


715 US.CA. § 1825(c) (West 1982 and Supp. 1992). 





CECIL JORDAN, SHERYL CRAWFORD, and RONALD R. SMITH _—_ 229 
52 Agric. Dec. 1214 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent argues on appeal that Complainant failed to meet its burden 
of proof that Respondent’s horse, "Supreme Image," was sore. However, there 
is much more than a preponderance of the evidence that Respondent violated 
the Act, as alleged in the Complaint, which is all that is required.” See 
generally Fleming v. USDA, 713 F.2d 179 (6th Cir. 1983). 

The evidence that "Supreme Image" was sore relates almost entirely to the 
observations by two USDA veterinarians and the Show’s Designated Qualified 
Person (DQP) of the reaction of "Supreme Image" to their palpation of the 
horse’s front pasterns. That is frequently the case. As stated in In re 
Edwards, 49 Agric. Dec. 919, 919 (1990) (Order Denying Petition for 
Reconsideration of Jn re Edwards, 49 Agric. Dec. 188 (1990), aff'd per curiam, 
943 F.2d 1318 (11th Cir. 1991) (unpublished), cert. denied, 112 S.Ct. 1475 
(1992)), "[i]n many prior cases, the only evidence that a horse was sore was 
the professional opinion of the Department’s veterinarians, based upon their 
palpation of the horse’s pasterns." In the original decision in Edwards, the 
Judicial Officer, in affirming the finding of the ALJ that the horses involved 
in the case were sore, based solely on evidence of the horses’ reaction to 


palpation, the Judicial Officer stated (49 Agric. Dec. at 204-06): 


Respondents contend, in particular, that no thermovision was used 
here, but thermovision has not been used by the Department at a horse 
show since about 1981 (Tr. 485-86). Ample precedent exists for finding 
that a horse was sored, based on the horse’s reaction to palpation by 
the Department’s veterinarians, without any thermovision evidence. 
See, e.g., In re Purvis, 38 Agric. Dec. 1271, 1274-79 (1979); In re 
Whaley, 35 Agric. Dec. 1519, 1523 (1976). As stated in Purvis, supra, 
38 Agric. Dec. at 1273-74: 


Both veterinarians determined that the horse was sored 


See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983); Jn re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, No. 
78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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primarily because mild or light palpation of the pastern area of 
each front foot revealed a sensitive spot about the size of a dime 
on the medial surface of the bulb of the heel on the rear portion 
of each front foot. The sensitive spots were almost identically 
located on each foot, and were in the exact spot where the 
collar worn on the feet during the Show would "bang" as the feet 
moved up and down. 


In In re Whaley, supra, 35 Agric. Dec. at 1523, it is stated: 


Respondent Groover testified that the horse was not sored. 
In addition, the respondents argued that complainant did not 
use a swab test, photographs or thermographs. . . .° 


SAs held in In re A.S. Holcomb, HPA Doc. No. 18, 35 Agr 
Dec [1165, 1167] (decided July 26, 1976), the professional 
opinion of a Department veterinarian based on his physical 
examination of a horse is sufficient to support a finding that a 
horse was sored. 


In In re Gray, 41 Agric. Dec. 253, 254-55 (1982), it is stated: 


Experience in many Horse Protection Act cases over the 
years demonstrates that many horses which have been sored 
show evidence of pain only on the anterior portion of the legs 
or only on the posterior portion of the legs. This is not unusual 
and does not discredit evidence that the horse was sore. It is 
not a necessary part of complainant’s proof for the 
Department’s veterinarians to guess or determine accurately the 
exact procedure used to sore a horse, e.g., whether by chains, 
chemicals or a combination of both. It is sufficient if the proof 
adequately demonstrates that the horse was sore. [Footnote 
omitted.] Moreover, the statute raises a presumption that a 
horse is sore “if it manifests abnormal sensitivity or 
inflammation in both of its forelimbs or both of its hindlimbs" 
(15 U.S.C. § 1825(d)(5)). There is no requirement that the 
horse manifest abnormal sensitivity on both the anterior and 
posterior surfaces of its forelimbs or hindlimbs. 
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In In re Holcomb, 35 Agric. Dec. 1165, 1167 (1976), it is stated: 


It is to be expected that in many, if not most, cases under 
the Horse Protection Act, the only evidence of soring will be the 
expert opinion of a veterinarian who testifies on the basis of his 
observation or examination that in his professional opinion, a 
particular horse was sored by the use of some chemical or 
mechanical agent, for the purpose of affecting its gait. It should 
be further expected that the veterinarian will frequently not be 
able to tell whether the soring agent used was mechanical, or 
chemical, or both. Unless this remedial statute is to be 
rendered sterile, the Government should not be required to 
prove the soring device or agent applied in a particular case. 


Respondents also contend that horses are typically sored on the 
anterior portion of the front legs, but the quotations above show that 
it is not unusual to have a horse sored only on the posterior portion of 
the front legs. 


In Edwards, it is also explained that veterinarians can distinguish between 
a pain reaction from palpation and a high strung or nervous horse, or a horse 
that is silly about its feet, as follows (49 Agric. Dec. at 202-03): 


Respondents’ reply to the section 1825(d)(5) presumption, and the 
Complainant’s evidence, is the wholly untenable assertion that both 
horses were silly about their feet and that was the cause of their 
responses. This assertion is without any basis. All four United States 
Department of Agriculture doctors testified that they are familiar with 
high-strung, or nervous, or silly horses and follow a simple procedure 
to distinguish such horses from those that are experiencing pain. That 
is, they look for, and in both cases found, specific spots which were 
painful when palpated. 


As testified to by Drs. Riggins and Jordon, they conduct their 
examinations in a consistent fashion palpating different areas of the 
horse’s front legs looking for indications of pain. 


After finding what appear to be pain responses evidenced by the 
horse trying to jerk its foot away, they move to other parts of the leg 
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and then return to the spot where they previously got a response. If 
the horse again gives a pain response they will go away from that spot 
and come back. This is done to be certain it is a pain response and 
not just a "silly" reaction. (Tr. 61, 103). As Dr. Riggins testified: 


... if a horse is silly about his foot, you can be holding it 
and you can touch him anywhere and the horse is going to 
move. And the way to differentiate if he’s sore or not is I will - 
- a certain spot -- if that horse is moving when I touch that 
certain spot, I’ll go around to other places. I might even go 
further on his leg and palpate it. And the horse, if he’s silly 
about it, you can tell other places where I know there is no pain, 
he exhibits some response, I know he’s kind of silly. But then 
I can go back, if you get pain response every time you go back 
there, well, then, you know it’s pain instead of being silly about 
his foot. (Tr. 61-62). 


A nervous or silly horse will have a reaction upon palpation 
anywhere. “Eb’s Little Princess" and "Great Big Country" both 
responded only when a small area was palpated and both showed the 
response repeatedly when palpated there, but showed no response 
when palpated elsewhere. 


The record in the present case similarly shows that the Department’s two 
veterinarians, one of whom had checked between 6,300 and 9,600 horses for 
Horse Protection Act violations over a 12-year period (Tr. 76-79),” and the 
other over 1,000 horses from 1972 to 1986 (Tr. 22-23, 42), could distinguish 
between a pain response to palpation and some other condition or 
circumstance, including agitation from being confined in a trailer with a mare 
"in season" (Findings 12, 20, 21). Based upon my examination of the record 
in this case, in addition to my examination of the records in 52 other Horse 
Protection Act cases, I am convinced that palpation alone is a highly reliable 
method of determining whether a horse is sore, within the meaning of the 


*Dr. Knowles testified that over a 12-year period, from 1974 to 1986, he checked 35 to 40 
horses at 15 to 20 shows a year (Tr. 76-79). Using the smallest estimate, he checked about 6,300 
horses (12 x 15 x 35 = 6,300); using the largest estimate, he checked about 9,600 horses (12 x 
20 x 40 = 9,600). 
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Horse Protection Act.” 


*The Congress acted concerning the enforcement of the Horse Protection Act in Fiscal Year 
1993. A proviso in the Animal and Plant Health Inspection Service’s (APHIS) "salaries and 
expenses" appropriation for Fiscal Year 1993, reads, in pertinent part, as follows (Pub. L. No. 
102-341, 106 Stat. 873, 881-82 (1992)): 


ANIMAL AND PLANT HEALTH INSPECTION SERVICE 
SALARIES AND EXPENSES 
(INCLUDING TRANSFERS OF FUNDS) 


For expenses, . . . to carry out inspection, quarantine, and regulatory activities; . . . 
$432,900,000, . . .: Provided further, That none of these funds shall be used to pay the 
salary of any Department veterinarian or Veterinary Medical Officer who, when 
conducting inspections at horse shows, exhibitions, sales, or auctions under the Horse 
Protection Act, as amended (15 U.S.C. 1821-1831), relies solely on the use of digital 
palpation as the only diagnostic test to determine whether or not a horse is sore under 
such Act. 


APHIS’ Fiscal Year 1993 appropriation for enforcement of the Horse Protection Act was 
$358,000 (H.R. Conr. Rep. No. 815, 102d Cong., 2d Sess. at 20 (1992)). 


An examination of the proceedings reported in the Congressional Record during the 
pendency of H.R. 5487 reveals no discussion of this proviso (138 Conc. Rec. H5548, H5576 
(daily ed. June 30, 1992); 138 Conc. Rec. $10,417, $10,420 (daily ed. July 28, 1992); 138 Conc. 
Rec. H7686, H7697, H7708 (daily ed. Aug. 6, 1992); 138 Conc. Rec. H7727, H7732 (daily ed. 
Aug. 7, 1992); 138 Conc. Rec. H7900, H7924-26 (daily ed. Aug. 11, 1992); 138 Conc. REc. 
$12,275, $12,276 (daily ed. Aug. 11, 1992)). 


The pertinent House and Senate Committee Reports are as follows: H.R. Rep. No. 617, 
102d Cong., 2d Sess. at 48 (1992); S. Rep. No. 334, 102d Cong., 2d Sess. at 49 (1992); H.R. Con. 
Rep. No. 815, 102d Cong., 2d Sess. at 20-21 (1992). Although the House Committee Report 
states that "relying on digital palpation of a horse’s pastern as the exclusive means of diagnosing 
horses is ineffective," the comments were apparently not based upon any hearings on the issue, 
and USDA has not testified, or otherwise commented, upon the issues underlying the views in 
the House Committee Report, or the views in the Senate Report recommending "bill language 
directing APHIS to discontinue its practice of relying on digital palpation as the only diagnostic 
test . .. to determine whether or not a horse is sore under the act." The proviso only applies 
to the 1993 Fiscal Year (October 1, 1992-September 30, 1993). There is nothing in the legislative 
history to suggest that Congress intended any of this to be retroactive. 


An examination of APHIS’ Fiscal Year 1994 appropriation for the Horse Protection Act 
(continued...) 
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Virtually all Respondents in these types of cases complain that USDA 
veterinarians are using digital palpation solely, and only digital palpation, to 
determine whether horses are sore. However, such subjective conclusions by 
USDA veterinarians in Horse Protection Act cases are not actually dispositive 
of this issue. In fact, USDA veterinarians are merely providing evidence, 
through their diagnosis, to fact-finders, who then determine if a particular 
horse is sore under the Act. This was very recently stated in Elliott v. 
Administrator, APHIS, 990 F.2d 140, 145-46 (4th Cir. 1993), cert. denied, 114 
S.Ct. 191 (1993), as follows: 


*5(...continued) 
does not reveal any restrictive language, like that in the 1993 appropriation (PuB. L. No. 
103-111, 107 Stat. 1046 (1993)). 


The pertinent House and Senate Committee Reports are as follows: H.R. Rep. No. 153, 
103d Cong., Ist Sess. at 44-45 (1993); S. Rep. No. 102, 103d Cong., 1st Sess. at 46, 48 (1993); 
H.R. Cone. Rep. No. 212, 103d Cong., 1st Sess. at 22-23 (1993). 


The House Report contained no limiting language concerning HPA enforcement, but 
provided increased funding from FY 1993--($358,000) to FY 1994-- ($481,000). The Senate 
Report recommended identical statutory language in FY 1994 as in the FY 1993 appropriation 
for HPA enforcement, and increased funding by only $3,000, as follows: 


Horse protection.—The Committee recommends bill language identical to that in the 
1993 act requiring APHIS not to rely solely on the use of digital palpation as the only 
diagnostic test to determine whether or not a horse is sore under the Horse Protection 
Act. 


However, the Conference Report adopted the House Report position--no limiting language 
in the statute, and increased funding to $481,000--but, the conferees explained the compromise 
in this way: 


Amendment No. 48: Deletes Senate language providing that APHIS veterinarians 
may not use digital palpation as the only diagnostic test used to determine horse soring. 
The House bill contained no similar provision. Funding provided in the bill to carry out 
activities of the Horse Protection Act includes an increase of $120,000. The conferees 
agree that these additional funds should be used to purchase thermograph machines and 
to provide additional training and evaluation. Neither these machines nor digital 
palpation should be used as the sole means to determine whether soring has occurred, 
but they should be used as additional diagnostic tools. 


Here, as before, there is nothing in the 1994 legislative history to suggest that Congress 
intended any of this to be retroactive. 
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Elliott also argues that the Act is vague because it fails to establish 
uniform standards for examination and diagnoses by USDA 
veterinarians. In other words, he complains that the determination of 
"sore" depends on the subjective conclusion of the USDA veterinarian. 
In fact, the fact-finder makes the determination as to whether or not 
a horse was "sore". The USDA veterinarians merely provided evidence, 
through their diagnosis, as to whether or not this is the case. Their 
findings are subject to the same scrutiny as any other evidence. As one 
court ably put it: 


[A]ccepting that the opinions of the examining veterinarians are 
subjective to a degree, that subjectivity is no more than that 
inherently present whenever expert opinion is used for 
evidentiary purposes in adjudicative proceedings. The 
evidentiary use of expert opinions, in particular those supported 
by live testimony and subject to the defendants’ cross- 
examination, does not violate the due process clause. See e.g., 
Richardson v. Perales, 402 U.S. 389, 408 (1971); Lloyd Sabaudo 
Societa v. Elting, 287 U.S. 329, 339-340 (1932). 


Fleming v. USDA, 713 F.2d 179, 186 (6th Cir. 1983). 


Furthermore, in the present case, there is slightly more than just digital 
palpation to form the basis for the conclusion that the horse was sore. The 
Summary of Alleged Violations form, in item 29, under the heading "WAY 
OF GOING (Explain if significantly abnormal)," states: "Fair" (CX 1, item 29). 
Dr. Riggins, who prepared the form, testified that this meant that the horse 
was reluctant to be led, and did not lead with a loose rein and walk normally 
(Tr. 35-36, 56-58). Dr. Knowles, who signed the form, testified that the term 
"Fair" meant that the horse led with a "fairly tight rein but it didn’t require a 
lot of bullying to get the horse to move" (Tr. 88). Considering the entire 
record, there is no basis for overturning the ALJ’s finding that the horse was 
sore. 

Respondent argues that neither of the Department’s VMOs had 
independent recollection of their examinations of "Supreme Image." However, 
"past recollection recorded" in the form of affidavits has long been regarded 
as adequate, in Horse Protection Act cases, as long as the affidavits were 
made while the events recorded were fresh in the witnesses’ minds, as follows 
(In re Jordan, 51 Agric. Dec. 1229, 1229-30 (1992)): 
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The ALJ did not regard Complainant’s documentary evidence (the 
USDA veterinarians’ examination report (VS Form 19-7) and the two 
veterinarians’ affidavits) as probative because the ALJ concluded that 
the two "Government veterinarians had no present recollection of their 
examination of the horse at the time of their testimony at hearing, and 
so, CX 1, CX 2, CX 3, constitute hearsay." (Initial Decision at 9). He 
further concluded that the recorded recollections fail to provide the 
needed indicia of trustworthiness (Initial Decision at 10-15). 


But, past recollection recorded is considered reliable, probative and 
substantial evidence, and fulfills requirements of the Administrative 
Procedure Act (5 U.S.C. § 556(d)), if the affidavits were made while 
the events recorded were fresh in the witnesses’ minds, as stated in Jn 
re Rowland, 40 Agric. Dec. 1934, 1942 (1981), aff'd, 713 F.2d 179 (6th 
Cir. 1983)): 


Respondents complain that complainant’s evidence should be 
disregarded because it is "based upon past recollection recorded 
and not independent memory" (Appeal 1). However, 
respondents did not object to the admission of such evidence 
and, therefore, they are not in a position to complain now. 
Moreover, complainant’s witnesses made their affidavits while 
the events recorded were fresh in their minds, and such 
evidence is "reliable, probative, and substantial," as required by 
the Administrative Procedure Act (5 U.S.C. § 556(d)). 


The ALJ and Respondent believe that the Summary of Alleged Violations 
form (CX 1) and the affidavits of the Department’s VMOs lack credibility, but 
I find the alleged shortcomings to lack substance. Although the exhibitor 
number on the Summary of Alleged Violations form was erroneously shown 
as "360," instead of "660," Dr. Riggins, who prepared the form (Tr. 33, 35-36), 
testified that the information at the top of the form (which includes the 
exhibitor number) is obtained from the DQP or the custodian (Tr. 33-34). 
His affidavit shows the correct number, "660" (CX 3). Furthermore, the 
Summary of Alleged Violations form accurately states the horse’s name, color, 
age, sex, owner, trainer, and class. Hence, the incorrect exhibitor number is 
of no serious consequence. 

The ALJ further states that the Summary of Alleged Violations form does 
not show the date it was prepared, but the date and approximate time of the 
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event are shown in CX 1, item 4, as "8/1/86 10:00 PM." Both VMOs testified 
that the form was prepared the same night as the examination (Tr. 69-70, 
105). This objection, too, lacks substance. 

Finally, the ALJ notes that the form fails to show that the horse was 
excused from performing (CX 1, item 18). But the horse was admittedly 
found to be sore at the pre-show examination, and no horse found sore at a 
pre-show examination is ever allowed to perform at a show. Hence this 
omission is of no consequence. 

On the other hand, the form expressly states that the horse was found to 
be sore (CX 1, item 33), and the finding of soreness is explained in the 
diagrams of the horse’s pasterns, showing the exact spots where the VMOs 
found an “Extreme response” and a "Strong response" (CX 1, item 35). The 
form is signed by both VMOs (CX 1, item 39). Accordingly, the form is 
strong evidence supportive of Complainant’s case. 

As to the affidavits, the ALJ notes that Dr. Riggins’ affidavit is dated 
August 15, 1986, 14 days following the show. But Dr. Riggins testified that he 
uses the Summary of Alleged Violations form in preparing an affidavit, and 
sometimes notes (Tr. 29-30). Hence, at the very least, Dr. Riggins had the 
Summary of Alleged Violations form, which he prepared the night of the 
examination, to refresh his recollection when he prepared his affidavit. 

Dr. Knowles’ affidavit is dated Monday, August 4, 1986, only 3 days after 
the examination. That is sufficiently close that the events were still fresh in 
his mind. Furthermore, he testified that the affidavit would routinely have 
been prepared the next day, Saturday morning, and he would have signed the 
affidavit at his office on Monday before a Department employee authorized 
to administer oaths (Tr. 91-93). I find insignificant the fact that Dr. Knowles 
originally typed "360" as the exhibitor number, and corrected it in pen and ink 
to show "660" (CX 2), for the same reasons stated above as to the incorrect 
exhibitor number on the Summary of Alleged Violations form. 

In short, the Summary of Alleged Violations form and affidavits were 
entitled to be regarded as having a high degree of credibility. 

The Summary of Alleged Violations form and the affidavits, together with 
the testimony of the VMOs, clearly established a prima facie case that the 
horse was sore. In addition, a statutory presumption of soreness was 
established by virtue of the finding of abnormal sensitivity in both of its 
forelimbs (15 U.S.C. § 1825(d)(5)). I agree with the ALJ that Respondent did 
not rebut the presumption or the prima facie case that the horse was sore (see 
Revised Initial Decision at 14-16) for the same reasons as set forth in the 
Fourth Circuit’s Elliott decision, supra, 990 F.2d at 146, as follows (emphasis 
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added): 


Elliott further contends that the ALJ impermissibly relied on the 
statutory presumption that if a horse is “abnormally sensitive" it is 
deemed to be "sore." 15 U.S.C. § 1825(d)(5). Elliott argues that 
“abnormally sensitive" is so vague as to be violative of due process and 
that equating “abnormal sensitivity" to deliberate treatment to render 
a horse "sore" is an unwarranted and unsupported presumption. We 
find it unnecessary to consider the presumption established by § 
1825(d)(5) in light of the direct evidence that the horses were "sore." 
The examining veterinarians did not simply conclude that the horses were 
abnormally sensitive in two limbs and, therefore, were "sore." Each 
veterinarian testified to the effect that the three horses plainly experienced 
a high degree of pain upon palpation of their forelimbs, demonstrated by 
the horses’ immediate and reflexive pulling away from the palpation, 
rearing up and sagging down on the hindquarters, and instinctively 
cinching up the abdominal muscles. The diagnosis was not based upon 
mere abnormal sensitivity. The-veterinarians specifically opined that 
the pain responses were not the result of some other type of injury but 
rather were deliberately inflicted. In other words, the horses, when 
inspected, were "sore" within the meaning of the Act. As previously 
discussed, the veterinarians noted other conditions indicating the horses 
were "sore": (1) hair loss which indicated the use of action devices or 
caustic chemicals; (2) inflammation in the forelimbs; and (3) unusual 
stance, movement and expression. The testimony was in the form of 
professional opinions linking cause and effect, not simple reliance on a 
statutory presumption. Although the ALJ cited the presumption, his 
opinion clearly shows he determined, based on the evidence presented, 
that the animals were "sore" on the days they were "entered." 
Unquestionably, substantial evidence supports those conclusions. 
[Footnote omitted.] Where there is a factual finding that a horse was 
"sore", even in the absence of the presumption, it is irrelevant that 
there may have been reliance on a presumption. Thornton v. USDA, 
715 F.2d 1508, 1511 (11th Cir. 1983) (citing Fleming v. USDA, 713 F.2d 
179, 188 (6th Cir. 1983)). We, therefore, find it unnecessary to 
examine whether or not the presumption passes constitutional muster. 
See Usery v. Turner Elkhorn Mining Co., 428 U.S. 1 (1976). 


The fact that "Supreme Image" was not found to be sore the next night at 
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a different show is no indication that the horse was not sore the previous 
night. Both VMOs testified that a horse that is sore on one night would not 
necessarily be sore the next night (Tr. 47-48, 107-08). In addition, as noted 
in the House Report on the 1976 amendments to the Act, "sensitivity in the 
limbs of a horse is frequently masked by application or injection of anesthetic 
substances" (H.R. Rep. No. 94-1174, 94th Cong., 2d Sess. 5 (1976)). 

Respondent further contends that she was not notified that night that her 
horse was sore, in time for her to have the horse examined by someone else, 
but her agent, the custodian and trainer of the horse, Cecil Jordan, was 
admittedly advised on the night of the show that the horse was found to be 
sore (Tr. 130; and see CX 1, item 8; CX 2, 3). 

Respondent’s evidence that the examination of her horse lasted from 1 to 
2 hours is not credible, considering the record as a whole. But, even if the 
examination did take that long, it would not have been unreasonable within 
the meaning of 15 U.S.C. § 1823(e).% Furthermore, even if an examination 
lasted an unreasonable amount of time, within the meaning of 15 U.S.C. § 
1823(e), that would not be a basis for nullifying a finding that a horse was 
sore. 

Turning to the sanction, the Department’s current sanction policy is set 
forth in Jn re S.S. Farms Linn County, Inc. (Decision as to James Joseph 
Hickey and Shannon Hansen), 50 Agric. Dec. 476, 497 (1991), aff'd, 991 F.2d 
803 (9th Cir. 1993) (Table) (text in WESTLAW) (not to be cited as precedent 
under 9th Circuit Rule 36-3), as follows: 


It is appropriate to state expressly the practice that has been 
followed by the Judicial Officer in recent cases, viz., that reliance will 
no longer be placed on the "severe" sanction policy set forth in many 
prior decisions, e.g., In re Spencer Livestock Comm’n Co., 46 Agric. 
Dec. 268, 435-62 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 


6(e) Inspection by Secretary or duly appointed representative 


For purposes of enforcement of this chapter (including any regulation promulgated 
under this chapter) the Secretary, or any representative of the Secretary duly designated 
by the Secretary, may inspect any horse show, horse exhibition, or horse sale or auction 
or any horse at any such show, exhibition, sale, or auction. Such an inspection may only 
be made upon presenting appropriate credentials. Each such inspection shall be 
commenced and completed with reasonable promptness and shall be conducted within 
reasonable limits and in a reasonable manner. 
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1988). Rather, the sanction in each case will be determined by 
examining the nature of the violations in relation to the remedial 
purposes of the regulatory statute involved, along with all relevant 
circumstances, always giving appropriate weight to the 
recommendations of the administrative officials charged with the 
responsibility for achieving the congressional purpose. 


Concerning the civil penalty, the Act requires that the Secretary consider 
the following factors to determine the amount of a civil penalty (15 U.S.C. 
§ 1825(b)(1)): 


[T]he nature, circumstances, extent and gravity of the prohibited 
conduct and, with respect to the person found to have engaged in such 
conduct, the degree of culpability, any history of prior offenses, ability 
to pay, effect on ability to continue to do business, and such other 
matter as justice may require. 


In most cases, the maximum civil penalty of $2,000 per violation is 
warranted (In re Stamper, 42 Agric. Dec. 20, 62 (1983), aff'd, 722 F.2d 1483 
(9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992) (Excerpt from Stamper 
attached as an Appendix hereto); Jn re Elliott, 51 Agric. Dec. 334, 350-51 
(1992) (Decision as to William Dwaine Elliott), aff'd, 990 F.2d 140 (4th Cir. 
1993), cert. denied, 114 S.Ct. 191 (1993). The ALJ made the determination 
that the violation in this case deserved the routinely appropriate amount of 
$2,000 for the first offense. I agree with that determination. 

The ALJ also concluded that a year’s disqualification is warranted. Recent 
cases and those decisions going back to the passage of the disqualification 
amendment to the HPA in 1976” show that a 1-year minimum 
disqualification ordinarily accompanies a civil penalty for a soring violation. 
This policy was recently restated in Jn re Elliott, supra, 51 Agric. Dec. at 352: 


The imposition of a period of disqualification is discretionary. 
However, a disqualification period had been recommended by APHIS, 


The disqualification provision was added by Congress in 1976 to provide a strong deterrent 
to subsequent violations by parties who had the economic means to pay the civil penalties as 
operation costs. See H.R. Rep. No. 1597, 94th Cong., 2d Sess. 11 (1976), reprinted in 1976 
U.S.C.CA.N. 1696, 1706. In re Rowland, 40 Agric. Dec. 1934, 1934-49 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983). 
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and the Judicial Officer has held that disqualification is an appropriate 
sanction in almost every Horse Protection Act case. In Jn re Rowland, 
the Judicial Officer noted (40 Agric. Dec. at 1951-52 [, aff'd, 713 F.2d 
179 (6th Cir. 1983))]: 


Congress has provided the Department with the "tools" 
needed to eliminate the practice of soring Tennessee Walking 
Horses. But they must be used, to be effective. In order to 
achieve the Congressional purpose of the Act, it would seem 
necessary to impose at least the minimum disqualification 
provisions of the 1976 amendments on every horse owner (and 
trainer) who allows one of his horses to be exhibited while 
sore.” 


{There is a remote possibility that the circumstances in 
some particular case, not presently envisaged, might justify a 
departure from that policy. Since it is clear under the 1976 
amendments that intent and knowledge are not elements of a 
violation,] I can envisage no circumstance presently warranting 
an exception from this policy.” 


For the reasons set forth in Stamper, attached as an Appendix, the 
customary, minimum disqualification period should be imposed here. 

Respondent’s primary fear is that any penalty could cause her to lose her 
license as an independent insurance agent. She testified that to be licensed, 
you have to be a very trustworthy and reputable person (Tr. 190). In addition, 
her carrier must renew her certificate of authority each year in order for her 


**It is my policy to examine the facts and circumstances of each case to see whether an 
exception to this policy is warranted. An examination of the record here does not lead me to 
believe that an exception is warranted. In this respect, however, I am necessarily influenced by 
the views expressed in Stamper (attached as an Appendix) as to why lack of knowledge or intent 
should not be a circumstance mitigating the sanction. Since there is never, or almost never, 
proof of knowledge or intent, if that were cause for not imposing a disqualification order, there 
would never, or almost never, be a disqualification order issued. The civil penalty for soring 
would be an acceptable cost of doing business, and the remedial purposes of the Act would not 
be achieved. But if the Stamper views are correct, viz., that a disqualification order is ordinarily 
necessary to achieve the Act’s purpose even where there is no proof of knowledge or intent, it 
would take an extraordinary circumstance to warrant not imposing a disqualification order. 
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to be able to write insurance for the carrier (Tr. 191). However, there is no 
rational basis for any State or private insurance authority to use the violation 
in this case as the basis for withdrawing or failing to renew her insurance 
license or certificate. I fully believe Respondent’s testimony that she had no 
knowledge that her horse was sore, and that she had instructed her trainer not 
to sore her horse, or injure it in any manner. Her violation in allowing the 
entry of a horse that was found to be sore does not reflect in the slightest on 
her character as a trustworthy and reputable person suitable to act as a 
fiduciary in insurance transactions involving many thousands of dollars (Tr. 
190). Nonetheless, in order to achieve the congressional purpose of this 
remedial Act, the owner of a horse who allows the entry of a horse found to 
be sore must be held responsible irrespective of the fact that the owner did 
not know the horse was sore and had instructed the trainer not to sore the 
horse (see Stamper, supra, attached as an Appendix). 
For the foregoing reasons, the following Order should be issued. 


Order 


1. Respondent Sheryl Crawford is assessed a civil penalty of $2,000. The 
civil penalty shall be paid by certified check or money order, made payable to 
the Treasurer of the United States, and forwarded to Donald A. Tracy, Esq., 
Office of the General Counsel, United States Department of Agriculture, 
Room 2014, South Building, Washington, D.C. 20250-1417, within 30 days 
from the date of service of this Order on Respondent. 

2. Respondent Sheryl Crawford is disqualified for 1 year from showing, 
exhibiting, or entering any horse, directly or indirectly through any agent, 
employee, or other device, and from judging, managing or otherwise 
participating in any horse show, horse exhibition, or horse sale or auction. 
The provisions of the disqualification order shall become effective on the 30th 
day after service of this Order on Respondent. 


APPENDIX 


Excerpt from In re Stamper, 42 Agric. Dec. 20, 44-63 (1983), aff'd, 722 F.2d 
1483 (9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992). 
{Not published herein.-Editor.] 
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In ree CHARLES SIMS AND ROBERT WILEY. 

HPA Docket No. 90-21. 

AND 

In ree ROBERT GLEN WILEY AND GLORIA WILEY (INDIVIDUALLY 
AND d/b/a 5 W. FARMS), JENNIFER WILEY AND RICK GORDON. 
HPA Docket No. 91-201 

AND 

In re: BOBBY BURTON AND MR. AND MRS. ROBERT WILEY. 

HPA Docket No. 91-40 

Decision and Order as to Charles Sims filed November 26, 1993. 


Civil penalty — Horse soring — Horse trainer — Disqualification order — Preponderance of 
evidence — Past recollection recorded — Rebuttable presumption of soring. 


The Judicial Officer affirmed the decision by Chief Judge Palmer (Chief ALJ) finding that 
Respondent Sims, on two occasions, entered, for the purpose of showing or exhibiting, a horse, 
at New Castle, Indiana, on July 18, 1986, and at Columbus, Ohio, on October 2, 1987, 
respectively. The Chief ALJ assessed Respondent a civil penalty of $4,000 and disqualified him 
for 2 years from showing, exhibiting or entering any horse or participating in any horse show, 
exhibition, sale or auction. Much more than a preponderance of the evidence supports the 
findings, which is all that is required. A horse may be found to be sore based upon the 
professional opinion of veterinarians who relied solely upon palpation of the horse’s pasterns. 
Past recollection recorded in the form of affidavits made while the events were fresh in the 
witnesses’ minds is reliable, probative and substantial. The amendment to the Fiscal Year 1993 
budget for APHIS, prohibiting the payment of salary to any Department veterinarian who relies 
solely on the use of digital palpation as the only diagnostic test to determine whether or not a 
horse is sore, and the language in the 1994 appropriations bill conference report that digital 
palpation should not be used as the sole means of determining soring, are not applicable. Jn re 
Fly, 51 Agric. Dec. 1128 (1992), is expressly disapproved. Respondent voluntarily chose to 
proceed pro se at the hearing, and there is no basis for allowing him to retry the case with an 
attorney. The facts and circumstances of this case reveal no basis for an exception to the general 
policy of imposing the minimum disqualification order on the person who entered the sore horse 
in this case, in addition to a $2,000 civil penalty, for each of the violations. 


Sharlene A. Deskins, for Complainant. 

Ellen M. Longshore, Newport, KY, for Respondent. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a consolidated disciplinary administrative proceeding under the 
Horse Protection Act of 1970 (Act), as amended (15 U.S.C. § 1821 et seq.). 
On January 7, 1993, Chief Administrative Law Judge Victor W. Palmer (Chief 
ALJ) filed an Initial Decision and Order in HPA Docket No. 90-21, in which 
he found, inter alia, that Respondent Charles Sims, on two occasions, entered, 
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for the purpose of showing or exhibiting, a horse, at New Castle, Indiana, on 
July 18, 1986, and at Columbus, Ohio, on October 2, 1987, respectively. The 
Chief ALJ assessed Respondent Charles Sims a civil penalty of $4,000 and 
disqualified Respondent Charles Sims for 2 years from showing, exhibiting or 
entering any horse or participating in any horse show, exhibition, sale or 
auction. The other Respondents’ cases in this consolidated proceeding are not 
on appeal here. 

On January 29, 1993, Respondent Charles Sims, seeking to reopen the 
hearing, to reargue the proceeding, and to reconsider the Chief ALJ’s Initial 
Decision, appealed to the Chief ALJ, who has authority to grant such petitions 
under the Rules of Practice, except as to reconsideration of the Judicial 
Officer’s decisions. (See Rules of Practice, § 1.146(a)(1)). 

On February 26, 1993, Complainant filed its opposition to Respondent’s 
January 29, 1993, petition to reargue, reconsider and reopen the hearing. On 
March 5, 1993, the Chief ALJ denied Respondent’s January 29, 1993, petition, 
in toto. 

On March 8, 1993, Respondent appealed—and asked for oral 
argument—the Chief ALJ’s January 7, 1993, Initial Decision and Order to the 
Judicial Officer, to whom final administrative authority to decide the 
Department’s cases subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 
C.F.R. § 2.35).' On March 29, 1993, Complainant filed an Opposition to 
Respondent’s Appeal Petition. On April 8, 1993, Respondent filed an appeal 
to the Judicial Officer from the Chief ALJ’s March 5, 1993, "Denial of Petition 
to Reargue, Reconsider and Reopen the Hearing and Time for Filing an 
Appeal," which petition also requested oral argument. On April 30, 1993, 
Complainant filed an Opposition to Respondent’s Appeal. The case was 
referred to the Judicial Officer for decision on May 4, 1993. 

Respondent’s request for rehearing is denied for the reasons set forth by 
the Chief ALJ in his March 5, 1993, “Denial of Petition to Reargue, 
Reconsider and Reopen the Hearing and Time for Filing an Appeal." 
Respondent’s request for oral argument, which is discretionary (7 C.F.R. 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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§ 1.145(d)), is denied since the issues have been fully briefed, the case 
presents no new issues, and oral argument would serve no useful purpose. 

Based upon a careful consideration of the record in this case, the Initial 
Decision and Order in HPA Docket No. 90-21 is affirmed. The Initial 
Decision and Order is adopted as the final Decision and Order, with additions 
shown by brackets, deletions shown by dots, and with trivial editorial changes 
not specified. The effective date is changed in view of the appeal, and the 
$4,000 civil penalty is to be paid in two installments. Additional conclusions 
by the Judicial Officer follow the Chief ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


These are disciplinary administrative proceedings instituted by complaints 
filed under the Horse Protection Act, 15 U.S.C. §§ 1821-1831, ("the Act"). In 
each of them, Robert Glen Wiley is charged as the owner of Tennessee 
Walking horses who allowed the entry of horses for exhibition which were 
sored. In respect to some of the horses, his wife, Gloria Wiley, is charged as 
a co-owner; and his daughter, Jennifer Wiley, is charged as the owner of one 
of the horses. Different trainers employed by Mr. Wiley were charged in the 
various cases. All but one of the trainers entered into consent decrees in 
disposition of the charges against them. This Decision and Order is issued in 
disposition of all of the cases pertaining to the Wileys and the one pertaining 
to the remaining trainer, Charles Sims. 

Oral hearings were held by me on October 14 and 15, 1992, in Lexington, 
Kentucky. 

The Wileys appeared on October 14, 1992, with their counsel, L. Owen 
Doyle, and admitted all charges except those made against Jennifer Wiley, a 
minor. Mr. Wiley took the stand as did his daughter, to ask that she not be 
found guilty of violating the Act or made subject to an order disqualifying her 
from future participation in horse shows. 

Mr. Sims appeared pro se on October 15, 1992, and responded to the 
Department’s charges against him. 

The USDA has been represented in the three cases by Sharlene A. 
Deskins, attorney, Office of the General Counsel, U.S. Department of 
Agriculture, Washington, D.C. 

Proposed findings, conclusions and supporting briefs were filed by 
complainant’s attorney on December 16, 1992. Neither the Wileys nor Mr. 
Sims filed any brief. 

Upon consideration of the record evidence and the arguments by the 
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parties, an order is being entered substantially as requested by complainant, 
except that the charges against the minor, Jennifer Wiley, are being dismissed. 


[Pertinent Statutory Provisions 


The following are the pertinent statutory provisions: 
Section 2(3)(D) of the Act (15 U.S.C. § 1821(3)(D)) provides: 


As used in this chapter unless the context otherwise requires: 


(3) The term "sore" when used to describe a horse means 
that— 

(A) an irritating or blistering agent has been applied, 
internally or externally, by a person to any limb of a horse, 

(B) any burn, cut, or laceration has been inflicted by a 
person on any limb of a horse, 

(C) any tack, nail, screw, or chemical agent has been 
injected by a person into or used by a person on any limb of a 
horse, or 

(D) any other substance or device has been used by a 
person on any limb of a horse or a person has engaged in a 
practice involving a horse, 


and, as a result of such application, infliction, injection, use, or 
practice, such horse suffers, or can reasonably be expected to suffer, 
physical pain or distress, inflammation, or lameness when walking, 
trotting, or otherwise moving, except that such term does not 
include such an application, infliction, injection, use, or practice in 
connection with the therapeutic treatment of a horse by or under 
the supervision of a person licensed to practice veterinary medicine 
in the State in which such treatment was given. 


Section 5(2) of the Act (15 U.S.C. § 1824(2)) provides: 


The following conduct is prohibited: 


(2) The (A) showing or exhibiting, in any horse show or 
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horse exhibition, of any horse which is sore, (B) entering for the 
purpose of showing or exhibiting in any horse show or horse 
exhibition, any horse which is sore, (C) selling, auctioning, or 
offering for sale, in any horse sale or auction, any horse which is 
sore, and (D) allowing any activity described in clause (A), (B), or 
(C) respecting a horse which is sore by the owner of such horse. 


Section 6(b) of the Act (15 U.S.C. § 1825(b)) states: 


(1) Any person who violates section 1824 of this title shall be 
liable to the United States for a civil penalty of not more than $2,000 
for each violation. No penalty shall be assessed unless such person is 
given notice and opportunity for a hearing before the Secretary with 
respect to such violation. The amount of such civil penalty shall be 
assessed by the Secretary by written order. In determining the amount 
of such penalty, the Secretary shall take into account all factors relevant 
to such determination, including the nature, circumstances, extent, and 
gravity of the prohibited conduct and, with respect to the person found 
to have engaged in such conduct, the degree of culpability, any history 
of prior offenses, ability to pay, effect on ability to continue to do 
business, and such other matters as justice may require. 


(2) Any person against whom a violation is found and a civil 
penalty assessed under paragraph (1) of this subsection may obtain 
review in the court of appeals of the United States for the circuit in 
which such person resides or has his place of business or in the United 
States Court of Appeals for the District of Columbia Circuit by filing 
a notice of appeal in such court within 30 days from the date of such 
order and by simultaneously sending a copy of such notice by certified 
mail to the Secretary. The Secretary shall promptly file in such court 
a certified copy of the record upon which such violation was found and 
such penalty assessed, as provided in section 2112 of title 28. The 
findings of the Secretary shall be set aside if found to be unsupported 
by substantial evidence. 


(3) If any person fails to pay an assessment of a civil penalty 
after it has become a final and unappealable order, or after the 
appropriate court of appeals has entered final judgment in favor of the 
Secretary, the Secretary shall refer the matter to the Attorney General, 
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who shall recover the amount assessed in any appropriate district court 
of the United States. In such action, the validity and appropriateness 
of the final order imposing the civil penalty shall not be subject to 
review. 


(4) The Secretary may, in his discretion, compromise, modify, or 
remit, with or without conditions, any civil penalty assessed under this 
subsection. 


Section 6(c) of the Act (15 U.S.C. § 1825(c)) states in part: 


(c) In addition to any fine, imprisonment, or civil penalty 
authorized under this section, any person who was convicted under 
subsection (a) of this section or who paid a civil penalty assessed under 
subsection (b) of this section or is subject to a final order under such 
subsection assessing a civil penalty for any violation of any provision of 
this chapter or any regulation issued under this chapter may be 
disqualified by order of the Secretary, after notice and an opportunity 
for a hearing before the Secretary, from showing or exhibiting any 
horse, judging or managing any horse show, horse exhibition, or horse 
sale or auction for a period of not less than one year for the first 


violation and not less than five years for any subsequent violation. . . . 


Section 6(d)(5) of the Act (15 U.S.C. § 1825(d)(5)) provides: 


(d)(5) In any civil or criminal action to enforce this chapter or any 
regulation under this chapter a horse shall be presumed to be a horse 
which is sore if it manifests abnormal sensitivity or inflammation in 
both of its forelimbs or both of its hindlimbs.] 


Findings of Fact 


1. Respondent Charles Wayne Sims is a horse trainer and part-time 
barber who resides at 1768 Liberty Road, Lexington, Kentucky. 

2. On July 18, 1986, respondent Charles Wayne Sims entered a horse 
named “Another Chief" as Entry No. 58, in Class 12, at the Indiana 
Celebration ’86 Horse Show at New Castle, Indiana, while the horse was sore. 

3. On July 18, 1986, Robert Glen Wiley was owner of the horse, "Another 
Chief," and allowed it to be entered by Mr. Sims while sore. 
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4. On October 2, 1987, respondent Charles Wayne Sims entered a horse 
named "[Sun’s] Delight G," as Entry No. 217, in Class No. 25, at the Ohio 
Celebration Horse Show at Columbus, Ohio, while the horse was sore. 

5. On August 8, 1989, respondent Robert Glen Wiley was the owner of 
the horse named "Pride’s Premier" and allowed it to be entered as Entry No. 
383, in Class No. 39, at the International Horse Show at Murfreesboro, 
Tennessee, while the horse was sore. 

6. On August 12, 1989, respondents Robert Glen Wiley and Gloria Wiley 
were the owners of the horse named "Chance’s T Bird" which they allowed to 
be entered as Entry No. 380, in Class No. 124, at the International Grand 
Championship [Walking] Horse Show at Murfreesboro, Tennessee, while the 
horse was sore. 

7. On August 1[{1], 1990, respondents Robert Glen Wiley and Gloria 
Wiley, doing business as 5 W. Farms, were the owners of the horse named 
"Copy’s Cobra" which they allowed to be entered as Entry No. 73, in Class No. 
126, at the International Grand Championship Walking Horse Show at 
Murfreesboro, Tennessee, while the horse was sore. 

8. On March 29, 1991, respondents Robert Glen Wiley and Gloria Wiley 
were still the de facto owners of the horse named "Copy’s Cobra" which they 
allowed to be entered as Entry No. 517, in Class No. 50, at the National 
Walking Horse Trainers’ Show at Shelbyville, Tennessee, while the horse was 
sore. 

9. Although, on March 29, 1991, Jennifer Wiley was the de jure registered 
owner of "Copy’s Cobra," she had no control over its training or its being 
entered on March 29, 1991, to be shown and exhibited in a horse show. 
Although her parents had previously transferred ownership to her, they 
continued to act as the horse’s de facto owners; her mother was the person 
who paid the entry fee; and her father was the sole person who gave all 
directions to the horse’s trainer. 

10. Jennifer Wiley was born on March 4, 1975. 

11. The present mailing address for Robert Glen Wiley and Gloria Wiley 
is 716 Court Street, Paintsville, Kentucky. 

12. Robert Glen Wiley testified that his income and assets will be sufficient 
to pay a civil penalty of $10,000.00 after February of 1993. 

13. Respondent Charles Wayne Sims earns approximately $15,000-$20,000 
per year. 
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Conclusions 


1. Respondent Charles Wayne Sims violated the Act (15 U.S.C. § 1824(2)) 
on July 18, 1986, and on October 2, 1987, when he entered for the purpose of 
showing or exhibiting in a horse show, horses which were sore. 

2. Upon taking into account the nature, circumstances, extent and gravity 
of Charles Wayne Sims’ violation of the Act and his degree of culpability, 
history of prior offenses, ability to pay and the effect on his ability to continue 
to do business, it is determined that Charles Wayne Sims should be assessed 
a civil penalty of $4,000 for his two violations of the Act. In addition to the 
civil penalty, Charles Wayne Sims should be disqualified for two years from 
showing, exhibiting or entering any horse, directly or indirectly through any 
employee or other device, and from judging, managing or otherwise 
participating in any horse show, horse exhibition, or horse sale or auction. 

3. Respondent Robert Glen Wiley violated the Act (15 U.S.C. § 1824(2)) 
on July 18, 1986, and on August 8, 1989, when he allowed sored horses which 
he owned as sole owner, to be entered for the purpose of showing or 
exhibiting the horses in horse shows. 

4. Respondents] Robert Glen Wiley and Gloria Wiley, doing business as 
5 W. Farms, violated the Act (15 U.S.C. § 1824(2)) on August 12, 1990, and 
March 29, 1991, when they allowed a sore horse, “Copy’s Cobra," to be 
entered for the purpose of showing or exhibiting the horse in horse shows. 
Respondents Robert Glen Wiley and Gloria Wiley, doing business as 5 W. 
Farms, owned "Copy’s Cobra" de jure on August 12, 1990, and de facto on 
March 29, 1991. On August 12, 1989, Robert Glen Wiley and Gloria Wiley 
allowed another sored horse which they owned, to be entered for the purpose 
of showing or exhibiting in a horse show. 

5. Upon taking into account the nature, circumstances, extent and gravity 
of Robert Glen Wiley’s violations of the Act, on July 18, 1986, and on August 
8, 1989, and his degree of culpability, history of prior offenses, ability to pay 
and the effect on his ability to do business, it is determined that Robert Glen 
Wiley should be individually assessed a civil penalty of $4,000. 

6. Upon taking into account the nature, circumstances, extent, and gravity 
of the violations of the Act by Robert Glen Wiley and Gloria Wiley, on 
August 12, 1989, on August 12, 1990, and on March 29, 1991, and their degree 
of culpability, history of prior offenses, ability to pay and the effect on their 
ability to do business, it is determined that Robert Glen Wiley and Gloria 
Wiley should be assessed a civil penalty of $6,000. This penalty is additional 
to the $4,000 amount assessed against Mr. Wiley, individually. 
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7. In addition to the civil penalties assessed against him, respondent 
Robert Glen Wiley, both individually and doing business as 5 W. Farms, 
should be disqualified for six years from showing, exhibiting, or entering any 
horse, directly or indirectly through any agent, employee, or otherwise, and 
from judging, managing or otherwise participating in any horse show, horse 
exhibition, or horse sale or auction. 

8. In addition to the civil penalty assessed against her, respondent Gloria 
Wiley, both individually and doing business as 5 W. Farms, should be 
disqualified for three years from showing, exhibiting or entering any horse, 
directly or indirectly through any agent, employee, or otherwise, and from 
judging, managing or otherwise participating in any horse show, horse 
exhibition, or horse sale or auction. 

9. Jennifer Wiley, a minor, having neither direction nor control over the 
training or the entering of the horse her parents registered in her name, 
cannot be found to have allowed the horse when sore to have been entered 
in a horse show; therefore, the charges against Jenni[fJer Wiley must be 
dismissed. 


Discussion 


The case against Charles Wayne Sims 


Mr. Sims is a professional horse trainer. Two of the horses he trained, 
when examined as part of the entry procedure at horse shows, were found to 
be sore by Designated Qualified Persons and by the USDA veterinarians 
assigned to the shows. In the professional opinion of the veterinarians, the 
bilateral sensitivity they found in the forelegs of the horses was such that it 
was their reasonable expectation that each horse would have experienced pain 
if it had been allowed to be shown in chains as respondent intended. 
Mr. Sims produced no witness to refute this evidence other than himself. 

He stated that he personally led one of the horses to the place of 
inspection. This horse he said was "foolish." The other horse was presented 
by one of his helpers. His recollection of the events and the condition of the 
horse was hazy. His testimony in no sense overcame the credible testimony 
furnished by the examining veterinarians. 

Moreover, he did not help himself when he volunteered (Tr. 95): 


[K]nock on wood, I’ve been pretty lucky. These are the only two 
tickets I’ve had. 
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[B]ut that’s -- you know, that’s just like driving out here on the 
interstate, you get caught speeding sometimes and sometimes you 
don’t. 


In respect to the appropriate sanction, complainant has requested that Mr. 
Sims be assessed a civil penalty of $4,000 and disqualified for two years. I 
have measured this requested sanction against the statutory standard and have 
determined it to be appropriate and not excessive in the circumstances. 


The case against the Wileys 


Robert Glen Wiley, speaking for himself and his wife, admitted that they 
allowed sored horses to be entered as alleged by the three complaints. The 
evidence received fully corroborates the charges brought against Robert Glen 
Wiley and Gloria Wiley, his wife. The sanctions complainant seeks against 
each of them are appropriate and meet the statutory standards. Mr. Wiley, 
though asserting that his present assets and income are so diminished he is 
currently unable to pay the $10,000 in total civil penalties sought, admitted he 
will be able to pay such an amount after February 1993. In light of the large 
number of horses Mr. Wiley and his wife owned and entered in horse shows, 
a $10,000 civil penalty and disqualification of each of them for six years and 
three years, respectively, is appropriate and not excessive. 

Mr. Wiley asked, however, that a sanction not be entered against his minor 
daughter Jennifer, in whose name "Copy’s Cobra" was registered when it was 
found to be sore on March 29, 1991. 

Owners are held liable for the “entering” of sored horses when they have 
personally "entered" the horse or have "allowed" it to be entered. 

The evidence here is clear that although Mr. and Mrs. Wiley changed the 
registration of "Copy’s Cobra" and made their daughter its de jure owner, they 
retained control over its training and made all decisions respecting its entry 
in horse shows. Mrs. Wiley paid the horse’s entry fee for the March 29, 1991, 
horse show. The horse was presented for pre-show inspection by a 
professional trainer employed by Jennifer’s parents who was subject to the 
exclusive direction and control of Robert Glen Wiley as to its training and its 
entry in the horse show. Mr. Wiley so testified; his testimony was both 
credible and uncontroverted. Mr. and Mrs. Wiley, therefore, must be found 
to have remained the horse’s de facto owners. 
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There is no past binding Departmental precedent on the liability under the 
Act of a minor who is the registered de jure owner of a horse but not its de 
facto owner because she has neither control over its training nor whether it 
should or should not be allowed to be entered in a horse show. 
Administrative Law Judge James Hunt did find against a minor who actually 
trained the horse found to be sore. See Clifton Farley II and Betsy Farley, 
49 Agric. Dec. 878 (1990). 

But Jennifer Wiley was not the horse’s trainer. Under these 
circumstances, it cannot be found that Jennifer Wiley either "entered" or 
"allowed" the horse to be entered when sore. 

She had just turned 16 a few days before the horse show when a 
professional trainer in the exclusive control of her father presented the horse 
for pre-show inspection, the final step in the "entering" process. It would run 
against the current of the law to impute in these circumstances that she 
"allowed" the horse to be entered by her supposed agent: 


The rule is that as a minor may not make a contract, [s]he cannot 
establish the relation of master and servant or principal and agent and 
so cannot be held liable for the tort of another under the doctrine of 
respondeat superior, though [s]he may, aside from certain limits as to 
age and intelligence, be held liable for h[er] personal tort. 


Palmer v. Miller, 380 Ill. 256, 258, 43 N.E.2d 973, 975 (1942) [(emphasis 
added)]. 

To the same effect, see [PJayette v. Fleischman, 329 Mich. 160, 161, 45 
N.W.2d 16, 17 (1950); Thompson v. Bell, 129 F.2d 211, 214 (6th Cir. 1942); 
and Tatlock v. Nathanson, 169 F. Supp. 151, 154 (D. Del. 1959). 

Accordingly, the following order is entered. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent argues on appeal (Appeal Petition of Charles Sims with 
Detailed Arguments (pages unnumbered) (Mar. 8, 1993) (hereafter "RAP")) 
that Complainant failed to meet its burden of proof that Respondent’s horses 
were sore in HPA Docket No. 90-21 ("Another Chief" and "Sun’s Delight G"). 
However, I find that there is much more than a preponderance of the 
evidence that Respondent violated the Act, as alleged in the Complaint, which 
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is all that is required.’ See generally Fleming v. USDA, 713 F.2d 179 (6th Cir. 
1983). 

Specifically, Respondent argues in his RAP’s Issue I.B “Another Chief" 
Was Not Sore, inter alia, that the Department failed to prove "Another Chief" 
was sore, in that: the Department’s Veterinary Medical Officer (VMO), Dr. 
Jack Winslade, had no independent recollection of examining the horse (Tr. 
41); the doctor’s opinion was dependent solely upon his normal examination 
procedure for soreness--which causes a horse to flinch when a sore spot is hit; 
the most the USDA’s evidence shows is that the horse was merely sensitive; 
and the VMO (Winslade) did not testify that the horse suffered abnormal 
bilateral sensitivity. Subsequently, Respondent makes virtually identical 
arguments in asserting that USDA failed to prove "Sun’s Delight G" was sore. 
The VMOs’ names as to "Sun’s Delight G" are Drs. Clifford and Burkholder, 
but that is the only significant difference in the Respondent’s arguments 
regarding the two cases, sub judice. 

I find that Respondent’s arguments on the issue of soreness lack merit and 
are all rejected, for the following reasons. 

The evidence that "Another Chief" was sore relates in part to the 
observations by a USDA veterinarian and the Show’s Designated Qualified 
Person (DQP) of the reaction of “Another Chief" to their palpation of the 
horse’s front pasterns (CX 2, 3, 5). 

Although VMO Winslade does not specifically remember the horse, 
"Another Chief," the doctor does remember attending and being present at 
this particular horse show (Indiana Celebration at New Castle, Indiana, on 
July 18, 1986) (Tr. 39-40). Three days later, on July 22, 1986, Dr. Winslade 
completed the Summary of Alleged Violations form (CX 3), while the facts 
were still fresh in his mind. Thus, I find Dr. Winslade’s testimony, based 
upon the Summary form, credible.’ 

Dr. Winslade’s testimony and the Summary form together show the 
following facts: (1) CX 3, Box # 31, contains a diagram of the horse’s 
pasterns with marks to show where the horse was sore (Tr. 41); (2) on CX 3, 


*See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
US. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, No. 
78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 


*Here, I do not rely upon Dr. Winslade’s affidavit because the VMO waited nearly 2 full 
months prior to completing the sworn affidavit. 
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a check mark for both legs was made in Box 27 C and D, which indicates 
forelegs are "abnormal," and an explanation on the reverse side of the 
Summary form states that the pastern of each foreleg was sensitive, and the 
"coronary band of the right foreleg was very sensitive"; (3) the horse, "Another 
Chief," was excused before the show by the DQP (H. White), who Dr. 
Winslade recognized from the show (Tr. 39-40, 44, 50); (4) the VMO used his 
routine method of palpation which produced flinching at the sore spots (Tr. 
41-42); (5) the horse could reasonably be expected to suffer pain during the 
show, thereby violating 15 U.S.C. § 1821(3)(D) (Tr. 43-44); (6) the VMO’s 
opinion is that chemicals caused the soring (Tr. 44-47); and (7) the horse, 
"Another Chief," was not nervous or funny about his feet (Tr. 46-47). 

This testimony, which I find fully credible, refutes the arguments raised by 
Respondent, supra, in that Dr. Winslade’s normal and routine method of 
palpation of "Another Chief's" pasterns revealed abnormal sensitivity in both 
forelegs which was duly reported on the Summary of Alleged Violations form, 
Box 27 C and D, and on the reverse side of the form. Moreover, the horse 
had been previously found sensitive by the DOP and excused (CX 2). 

The same is true of the evidence that "Sun’s Delight G" was sore as 
charged in the Complaint. The evidence that "Sun’s Delight G" was sore 
relates in part to the observations by two USDA veterinarians and the DOP 
of the reaction of "Sun’s Delight G" to their palpation of the horse’s front 
pasterns (CX 9, 10, 11; Tr. 65, 75-76). Although VMO Clifford does not 
specifically remember the horse, "Sun’s Delight G," the doctor does remember 
attending and being present at this particular horse show (Ohio Celebration 
at Columbus, Ohio, on October 2, 1987) (Tr. 64). One day later, on 
October 3, 1987, Dr. Clifford completed the Summary of Alleged Violations 
form (CX 9), while the facts were still fresh in his mind (Tr. 65). Thus, I find 
Dr. Clifford’s testimony, based upon the Summary form, credible. Moreover, 
Dr. Clifford’s sworn affidavit was taken the same day, while the events were 
very fresh in his mind, stating that "Sun’s Delight G" was sore. 

Dr. Clifford’s testimony, affidavit, and the Summary form together show 
the following facts: (1) CX 9, Box # 35, contains a diagram of the horse’s 
pasterns with marks to show where the horse was sore (Tr. 65); (2) on CX 9, 
a check mark was made for both legs in Box 36(3) Lt. (left) and Rt. (Right), 
which indicates both forelegs are "abnormal," and there is an explanation in 
Box 33 that "[h]orse found sore on medial and lateral sides of the anterior & 
posterior of both front feet," with "yes" box checked for sore; (3) the horse, 
"Sun’s Delight G," was excused before the show by the DQP Robert Flynn 
(CX 10); (4) VMO Clifford used his routine method of palpation which 
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produced consistent pain responses in both front pasterns (Tr. 65-66); (5) the 
horse could reasonably be expected to suffer pain during the show, thereby 
violating 15 U.S.C. § 1821(3)(D) (Tr. 69); (6) VMO Clifford’s opinion is that 
chemicals or an irritant caused the soring (Tr. 69); and (7) the horse, "Sun’s 
Delight G," was not silly about his feet (Tr. 69-70). 

Dr. Burkholder remembers attending the Ohio Celebration in Columbus, 
Ohio, on October 2, 1987, with Dr. Clifford and USDA employees Don 
Castner and Al Christian (Tr. 75). Dr. Burkholder remembers the horse, 
"Sun’s Delight G," and finding the horse sore, which was reported in his sworn 
affidavit, written up by Don Castner on the same day (CX 11; Tr. 76). Dr. 
Burkholder testified that he worked with his team member, Dr. Clifford, 
individually examined the horse, and both USDA veterinarians found the 
horse sore (Tr. 76). WMO Burkholder testified that the soreness was caused 
by artificial manipulation, such as, bruising by mechanical devices, chemicals, 
or injections (Tr. 77). 

Moreover, Dr. Burkholder ruled out any natural cause of the soreness 
because the soreness was bilateral in both feet and in the same location on 
both feet (Tr. 77). Dr. Burkholder made the determination that the horse 
could reasonably be expected to experience pain while moving when show 
chains were beating against the sore spots (Tr. 77-78). Finally, Dr. 
Burkholder described his routine method of palpation, and testified that he 
could determine the difference between a young untrained horse, and a sore 
horse (Tr. 78-79). 

Frequently in Horse Protection Act cases, the evidence relates solely to 
observations based on palpation. As stated in In re Edwards, 49 Agric. Dec. 
919, 919 (1990) (Order Denying Petition for Réconsideration of In re Edwards, 
49 Agric. Dec. 188 (1990), aff'd per curiam, 943 F.2d 1318 (11th Cir. 1991) 
(unpublished), cert. denied, 112 S.Ct. 1475 (1992)), "[iJn many prior cases, the 
only evidence that a horse was sore was the professional opinion of the 
Department’s veterinarians, based upon their palpation of the horse’s 
pasterns." In the original decision in Edwards, in affirming the finding of the 
Chief ALJ that the horses involved in the case were sore, based solely on 
evidence of the horses’ reaction to palpation, the Judicial Officer stated (49 
Agric. Dec. at 204-06): 


Respondents contend, in particular, that no thermovision was used 
here, but thermovision has not been used by the Department at a horse 
show since about 1981 (Tr. 485-86). Ample precedent exists for finding 
that a horse was sored, based on the horse’s reaction to palpation by 
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the Department’s veterinarians, without any thermovision evidence. 
See, e.g., In re Purvis, 38 Agric. Dec. 1271, 1274-79 (1979); In re 
Whaley, 35 Agric. Dec. 1519, 1523 (1976). As stated in Purvis, supra, 
38 Agric. Dec. at 1273-74: 


Both veterinarians determined that the horse was sored 
primarily because mild or light palpation of the pastern area of 
each front foot revealed a sensitive spot about the size of a dime 
on the medial surface of the bulb of the heel on the rear portion 
of each front foot. The sensitive spots were almost identically 
located on each foot, and were in the exact spot where the 
collar worn on the feet during the Show would "bang" as the feet 
moved up and down. 


In In re Whaley, supra, 35 Agric. Dec. at 1523, it is stated: 
Respondent Groover testified that the horse was not sored. 


In addition, the respondents argued that complainant did not 
use a swab test, photographs or thermographs. . . ° 


5As held in In re A.S. Holcomb, HPA Doc. No. 18, 35 Agr 
Dec [1165, 1167] (decided July 26, 1976), the professional 
opinion of a Department veterinarian based on his physical 
examination of a horse is sufficient to support a finding that a 
horse was sored. 


In In re Gray, 41 Agric. Dec. 253, 254-55 (1982), it is stated: 


Experience in many Horse Protection Act cases over the 
years demonstrates that many horses which have been sored 
show evidence of pain only on the anterior portion of the legs 
or only on the posterior portion of the legs. This is not unusual 
and does not discredit evidence that the horse was sore. It is 
not a necessary part of complainant’s proof for the 
Department’s veterinarians to guess or determine accurately the 
exact procedure used to sore a horse, e.g., whether by chains, 
chemicals or a combination of both. It is sufficient if the proof 
adequately demonstrates that the horse was sore. [Footnote 
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omitted.] Moreover, the statute raises a presumption that a 
horse is sore “if it manifests abnormal sensitivity or 
inflammation in both of its forelimbs or both of its hindlimbs" 
(15 U.S.C. § 1825(d)(5)). There is no requirement that the 
horse manifest abnormal sensitivity on both the anterior and 
posterior surfaces of its forelimbs or hindlimbs. 


In In re Holcomb, 35 Agric. Dec. 1165, 1167 (1976), it is stated: 


It is to be expected that in many, if not most, cases under 
the Horse Protection Act, the only evidence of soring will be the 
expert opinion of a veterinarian who testifies on the basis of his 
observation or examination that in his professional opinion, a 
particular horse was sored by the use of some chemical or 
mechanical agent, for the purpose of affecting its gait. It should 
be further expected that the veterinarian will frequently not be 
able to tell whether the soring agent used was mechanical, or 
chemical, or both. Unless this remedial statute is to be 
rendered sterile, the Government should not be required to 
prove the soring device or agent applied in a particular case. 


Respondents also contend that horses are typically sored on the 
anterior portion of the front legs, but the quotations above show that 
it is not unusual to have a horse sored only on the posterior portion of 
the front legs. 


In Edwards, it is also explained that veterinarians can distinguish between 
a pain reaction from palpation and a high-strung or nervous horse, or a horse 
that is silly about its feet, as follows (49 Agric. Dec. at 202-03): 


Respondents’ reply to the section 1825(d)(5) presumption, and the 
Complainant’s evidence, is the wholly untenable assertion that both 
horses were silly about their feet and that was the cause of their 
responses. This assertion is without any basis. All four United States 
Department of Agriculture doctors testified that they are familiar with 
high-strung, or nervous, or silly horses and follow a simple procedure 
to distinguish such horses from those that are experiencing pain. That 
is, they look for, and in both cases found, specific spots which were 
painful when palpated. 
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As testified to by Drs. Riggins and Jordon, they conduct their 
examinations in a consistent fashion palpating different areas of the 
horse’s front legs looking for indications of pain. 


After finding what appear to be pain responses evidenced by the 
horse trying to jerk its foot away, they move to other parts of the leg 
and then return to the spot where they previously got a response. If 
the horse again gives a pain response they will go away from that spot 
and come back. This is done to be certain it is a pain response and 
not just a "silly" reaction. (Tr. 61, 103). As Dr. Riggins testified: 


... if a horse is silly about his foot, you can be holding it 
and you can touch him anywhere and the horse is going to 
move. And the way to differentiate if he’s sore or not is I will - 
- a certain spot -- if that horse is moving when I touch that 
certain spot, I’ll go around to other places. I might even go 
further on his leg and palpate it. And the horse, if he’s silly 
about it, you can tell other places where I know there is no pain, 
he exhibits some response, I know he’s kind of silly. But then 
I can go back, if you get pain response every time you go back 
there, well, then, you know it’s pain instead of being silly about 
his foot. (Tr. 61-62). 


A nervous or silly horse will have a reaction upon palpation 
anywhere. "Eb’s Little Princess" and "Great Big Country" both 
responded only when a small area was palpated and both showed the 
response repeatedly when palpated there, but showed no response 
when palpated elsewhere. 


The record in both cases, sub judice, similarly shows that the Department’s 
veterinarians--one of whom had checked hundreds of horses for 6 or 7 years 
(Tr. 38-39) for Horse Protection Act violations, another of whom had checked 
for HPA violations on about 1,000 horses from 1985 until 1988 (Tr. 63), and 
the other VMO had over 10 years in HPA enforcement (Tr. 74)--could 
distinguish between a pain response to palpation and some other condition or 
circumstance (Tr. 44-47, 69-70, 77-79). Based upon my examination of the 
records in this case, in addition to my examination of the records in 53 other 
Horse Protection Act cases, I am convinced that palpation alone is a highly 
reliable method of determining whether a horse is sore, within the meaning 
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of the Horse Protection Act.‘ 


“The Congress acted concerning the enforcement of the Horse Protection Act in Fiscal Year 
1993. A proviso in the Animal and Plant Health Inspection Service’s (APHIS) “salaries and 
expenses" appropriation for Fiscal Year 1993, reads, in pertinent part, as follows (Pub. L. No. 
102-341, 106 Stat. 873, 881-82 (1992)): 


ANIMAL AND PLANT HEALTH INSPECTION SERVICE 
SALARIES AND EXPENSES 
(INCLUDING TRANSFERS OF FUNDS) 


For expenses, . . . to carry out inspection, quarantine, and regulatory activities; . . . 
$432,900,000, . . .: Provided further, That none of these funds shall be used to pay the 
salary of any Department veterinarian or Veterinary Medical Officer who, when 
conducting inspections at horse shows, exhibitions, sales, or auctions under the Horse 
Protection Act, as amended (15 U.S.C. 1821-1831), relies solely on the use of digital 
palpation as the only diagnostic test to determine whether or not a horse is sore under 
such Act. 


APHIS’ Fiscal Year 1993 appropriation for enforcement of the Horse Protection Act was 
$358,000 (H.R. Conr. Rep. No. 815, 102d Cong., 2d Sess. at 20 (1992)). 


An examination of the proceedings reported in the Congressional Record during the 
pendency of H.R. 5487 reveals no discussion of this proviso (138 Conc. Rec. H5548, H5576 
(daily ed. June 30, 1992); 138 Conc. Rec. $10,417, $10,420 (daily ed. July 28, 1992); 138 Conc. 
Rec. H7686, H7697, H7708 (daily ed. Aug. 6, 1992); 138 Conc. Rec. H7727, H7732 (daily ed. 
Aug. 7, 1992); 138 Conc. Rec. H7900, H7924-26 (daily’ed. Aug. 11, 1992); 138 Conc. REC. 
$12,275, $12,276 (daily ed. Aug. 11, 1992)). 


The pertinent House and Senate Committee Reports are as follows: H.R. Rep. No. 617, 
102d Cong., 2d Sess. at 48 (1992); S. Rep. No. 334, 102d Cong., 2d Sess. at 49 (1992); H.R. Con. 
Rep. No. 815, 102d Cong., 2d Sess. at 20-21 (1992). Although the House Committee Report 
States that "relying on digital palpation of a horse’s pastern as the exclusive means of diagnosing 
horses is ineffective," the comments were apparently not based upon any hearings on the issue, 
and USDA has not testified, or otherwise commented, upon the issues underlying the views in 
the House Committee Report, or the views in the Senate Report recommending "bill language 
directing APHIS to discontinue its practice of relying on digital palpation as the only diagnostic 
test . . . to determine whether or not a horse is sore under the act." The proviso only applies 
to the 1993 Fiscal Year (October 1, 1992-September 30, 1993). There is nothing in the legislative 
history to suggest that Congress intended any of this to be retroactive. 


An examination of APHIS’ Fiscal Year 1994 appropriation for the Horse Protection Act 
(continued...) 
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Respondent further contends (RAP, 11th unnumbered page): 


As with "Another Chief", there was no expert testimony presented, 
either at the hearing or in the affidavit, which demonstrates "Sun’s 
Delight G" exhibited abnormal bilateral sensitivity or inflammation 
upon palpation. In re Bryant Fly, [51 Agric. Dec. 1128 (1992)]. 


However, as stated above, the Summary forms for both horses checked the 
“abnormal” box for both the left and right pasterns, and both forms contain 


‘(...continued) 
does not reveal any restrictive language, like that in the 1993 appropriation (Pub. L. No. 
103-111, 107 Stat. 1046 (1993)). 


The pertinent House and Senate Committee Reports are as follows: H.R. Rep. No. 153, 
103d Cong., 1st Sess. at 44-45 (1993); S. Rep. No. 102, 103d Cong., 1st Sess. at 46, 48 (1993); 
H.R. Cone. Rep. No. 212, 103d Cong., 1st Sess. at 22-23 (1993). 


The House Report contained no limiting language concerning HPA enforcement, but 
provided increased funding from FY 1993--($358,000) to FY 1994-- ($481,000). The Senate 
Report recommended identical statutory language in FY 1994 as in the FY 1993 appropriation 
for HPA enforcement, and increased funding by only $3,000, as follows: 


Horse protection.—The Committee recommends bill language identical to that in the 
1993 act requiring APHIS not to rely solely on the use of digital palpation as the only 
diagnostic test to determine whether or not a horse is sore under the Horse Protection 
Act. 


However, the Conference Report adopted the House Report position--no limiting language 
in the statute, and increased funding to $481,000—but, the conferees explained the compromise 
in this way: 


Amendment No. 48: Deletes Senate language providing that APHIS veterinarians 
may not use digital palpation as the only diagnostic test used to determine horse soring. 
The House bill contained no similar provision. Funding provided in the bill to carry out 
activities of the Horse Protection Act includes an increase of $120,000. The conferees 
agree that these additional funds should be used to purchase thermograph machines and 
to provide additional training and evaluation. Neither these machines nor digital 
palpation should be used as the sole means to determine whether soring has occurred, 
but they should be used as additional diagnostic tools. 


Here, as before, there is nothing in the 1994 legislative history to suggest that Congress 
intended any of this to be retroactive. 
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diagrams showing the exact spots found sore. The testimony as to each horse 
establishes that the horse would experience pain when being exhibited. That 
is all that it takes to establish a prima facie case that the horses were sore. 
In addition, such evidence is sufficient to raise the presumption of soreness 
established in section 6(d)(5) of the Act (15 U.S.C. § 1825(d)(5)), but there 
is no need to rely on the presumption in view of the express evidence that the 
horses were sore. 

Parenthetically, I note that many Respondents in HPA cases have recently 
cited In re Bryant Fly, 51 Agric. Dec. 1128 (1992), as controlling precedent. 
However, the Fly case was not appealed to the Judicial Officer, and thus is not 
a controlling (or even persuasive) precedent. As stated in an ALJ’s decision 
adopted by the Judicial Officer, In re Hubert H. Smith Packing Co., 52 Agric. 
Dec. __, slip op. at 16 (Nov. 2, 1993) (emphasis added): 


Once the fact of a conviction for any adulteration or misbranding is 
shown at a hearing, the Secretary has the authority to automatically 
withhold inspection services. 


The Secretary, however, has never gone quite that far, even though 
complainant does cite a decision by an administrative law judge which 
appears to adopt complainant’s argument. Golden West Meat Co., Inc., 
43 Agric. Dec. 369 (1984). That decision, however, was not appealed to 
the Secretary (Judicial Officer) who has held that an unappealed decision 
by an ALJ is not necessarily a persuasive precedent. Henry S. Shatkin, 
34 Agric. Dec. 296, 314 (1975). 


To lay Fly to rest, at least within this Department, I disagree entirely with 
the ALJ’s principal views (although I cannot tell whether I would have agreed 
with his result without reading the Fly record). Specifically, I disagree with 
the ALJ’s views that "To show that ‘Choice’s Miss Jane’ was sore, complainant 
has the burden of showing by a preponderance of the evidence that the horse 
‘manifests abnormal sensitivity or inflammation in both of its forelimbs or 
both of its hindlimbs” (51 Agric. Dec. at 1141-42). That is the criterion for 
raising the statutory presumption of soreness (15 U.S.C. § 1825(d)(5)), but to 
establish a prima facie case of soreness, Complainant need only present expert 
testimony that a person has used a substance or device on "any limb" (which 
could be just one) of a horse or has engaged in any practice as a result of 
which the horse can reasonably be expected to suffer "physical pain or distress 
... When walking, trotting, or otherwise moving" (15 U.S.C. § 1821(3)). 
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Furthermore, as stated in In re Gray, 52 Agric. Dec. __, slip op. at 43 
(July 23, 1993), appeal docketed, No. 93-3875 (6th Cir. Aug. 20, 1993): 


"It is well established that bilateral, reproducible pain in response to 
palpation, standing alone, is sufficient to be considered abnormal 
sensitivity and thus support a finding of a violation of the Act." Jn re 
Smith, 51 Agric. Dec. 327, 330-31 (1992), citing In re Sparkman, 50 
Agric. Dec. 602, 612-13 (1991), and Jn re Holt, 49 Agric. Dec. 853, 862 
(1990). 


In addition, I disagree with the ALJ’s view in Fly that it is "imperative" that 
a veterinarian state “specifically and clearly in his or her affidavit all the 
objective findings concerning the horse’s appearance and reactions that 
demonstrate abnormal bilateral sensitivity" (51 Agric. Dec. at 1142). That is 
certainly good advice to the Department’s VMOs, and following that advice 
would strengthen the Department’s cases, but less than that can establish a 
prima facie case, which, if not overcome by Respondent’s evidence, can 
support a finding of soreness. 

Thus, I find no credence in Respondent’s argument that a prima facie case 
of soreness could not be based upon these witnesses’ testimony. On the 
contrary, I agree completely with the Chief ALJ that the USDA veterinarians 
gave credible testimony which was not overcome by Respondent’s testimony 
(Initial Decision at 7). 

Virtually all Respondents in these types of cases complain that USDA’s 
palpation evidence consists of subjective conclusions to determine whether 
horses are sore. However, such subjective conclusions by USDA veterinarians 
in Horse Protection Act cases are not actually dispositive of this issue. In fact, 
USDA veterinarians are merely providing evidence, through their diagnosis, 
to fact-finders, who then determine if a particular horse is sore under the Act. 
This was recently stated in In re Elliott (Decision as to William Dwaine 
Elliott), 51 Agric. Dec. 334, 350-51 (1992), aff'd, 990 F.2d 140, 145-46 (4th 
Cir. 1993), cert. denied, 114 S.Ct. 191 (1993), as follows: 


Elliott also argues that the Act is vague because it fails to establish 
uniform standards for examination and diagnoses by USDA 
veterinarians. In other words, he complains that the determination of 
"sore" depends on the subjective conclusion of the USDA veterinarian. 
In fact, the fact-finder makes the determination as to whether or not 
a horse was "sore". The USDA veterinarians merely provided evidence, 
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through their diagnosis, as to whether or not this is the case. Their 
findings are subject to the same scrutiny as any other evidence. As one 
court ably put it: 


[A]ccepting that the opinions of the examining veterinarians are 
subjective to a degree, that subjectivity is no more than that 
inherently present whenever expert opinion is used for 
evidentiary purposes in adjudicative proceedings. The 
evidentiary use of expert opinions, in particular those supported 
by live testimony and subject to the defendants’ cross- 
examination, does not violate the due process clause. See e.g., 
Richardson v. Perales, 402 U.S. 389, 408 (1971); Lloyd Sabaudo 
Societa v. Elting, 287 U.S. 329, 339-340 (1932). 


Fleming v. USDA, 713 F.2d 179, 186 (6th Cir. 1983). 


Respondent argues that two of the USDA VMOs possessed no recollection 
of the examinations of the horses. (RAP, unnumbered pages 9, 11, 12-13, 15) 
However, "past recollection recorded" in the form of affidavits has long been 
regarded as adequate, in Horse Protection Act cases, as long as the affidavits 
were made while the events recorded were fresh in the witnesses’ minds. As 
stated in In re Jordan, 51 Agric. Dec. 1229, 1229-30 (1992): 


The ALJ did not regard Complainant’s documentary evidence (the 
USDA veterinarians’ examination report (VS Form 19-7) and the two 
veterinarians’ affidavits) as probative because the ALJ concluded that 
the two "Government veterinarians had no present recollection of their 
examination of the horse at the time of their testimony at hearing, and 
so, CX 1, CX 2, CX 3, constitute hearsay." (Initial Decision at 9). He 
further concluded that the recorded recollections fail to provide the 
needed indicia of trustworthiness (Initial Decision at 10-15). 


But, past recollection recorded is considered reliable, probative and 
substantial evidence, and fulfills requirements of the Administrative 
Procedure Act (5 U.S.C. § 556(d)), if the affidavits were made while 
the events recorded were fresh in the witnesses’ minds, as stated in Jn 
re Rowland, 40 Agric. Dec. 1934, 1942 (1981), aff'd, 713 F.2d 179 (6th 
Cir. 1983)): 
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Respondents complain that complainant’s evidence should be 
disregarded because it is "based upon past recollection recorded 
and not independent memory" (Appeal 1). However, 
respondents did not object to the admission of such evidence 
and, therefore, they are not in a position to complain now. 
Moreover, complainant’s witnesses made their affidavits while 
the events recorded were fresh in their minds, and such 
evidence is "reliable, probative, and substantial," as required by 
the Administrative Procedure Act (5 U.S.C. § 556(d)). 


Complainant’s evidence is sufficient to show that the affidavits were made 
while the events were fresh in the witnesses’ minds: Dr. Winslade, the VMO 
who examined "Another Chief," signed his Summary of Alleged Violations 
form on July 22, 1987, 4 days after the event (CX 3). Even though I have not 
relied on Dr. Winslade’s affidavit because it was made and signed almost 2 
months after the event, there is still much more than a preponderance of the 
evidence in Dr. Winslade’s testimony and Summary form to show the 
violation. Regarding "Sun’s Delight G," both VMOs who examined that horse 
signed their affidavits on October 2, 1987, the same day of the event. The 
Summary of Alleged Violations form was completed on October 3, 1987, the 
day after the day of the event. (CX 9, 10, 11.) Thus, Complainant’s evidence 
is considered reliable, probative, and substantial evidence, and fulfills the 
requirements of the Administrative Procedure Act (5 U.S.C. § 556(d)). 

Respondent argues against VMOs Winslade, Burkholder, and Clifford 
being allowed to describe their usual, routine and customary way of examining 
a horse, rather than testifying to their examinations of the particular horse at 
issue. (RAP, unnumbered pages 3, 4, 6, 9, 11, 15.) However, I find that such 
testimony is appropriate. The expert witnesses have already documented their 
findings on the particular horses (see discussion of past recollection recorded, 
supra), and it is probative to have their testimony on the techniques used to 
elicit soreness in Tennessee Walking Horses. Thus, I reject the Respondent’s 
argument. 

Before turning to the sanction, there is still the issue of the Chief ALJ’s 
"Denial of Respondent’s Petition to Reargue, Reconsider, and Reopen the 
Hearing" (Mar. 5, 1993), which Respondent appealed on April 8, 1993. I have 
carefully examined this issue and find that the Chief ALJ acted appropriately 
in denying Respondent’s appeal on this issue, for the reasons stated by the 
Chief ALJ, as follows (Denial, supra, at 1-2) (emphasis added): 
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For the reasons set forth in Complainant’s Opposition to 
Respondent Charles Sims’ Petition to Reargue, Reconsider and 
Reopen the Hearing, the petition is denied. 


Complainant’s Opposition traces in detail the three-year history of 
this case from the filing of the complaint on January 31, 1990, until the 
entry of my decision on January 7, 1993. Mr. Sims was given various 
advance written notices and telephone instructions to fully apprise him 
that the case was going to hearing and of the consequences which could 
befall him. The summary of the telephone conference conducted on 
October 1, 1992, shows the efforts I made to assure Mr. Sims’ 
inclusion, and: 


"It was explained to Mr. Sims that the case against him is still 
pending and shall go forward to a hearing on October 14-16, 
1992. He stated he would be there to defend himself and that 
he was not interested in discussing settlement options with the 
complainant’s attorney, who is seeking his disqualification from 
participating in horse shows for two years and a $4,000 civil 
penalty.” 


In the nine months between the withdrawal of James Mooney as his 
attorney and the hearing, Mr. Sims was advised by written notices that 
unless a new attorney filed an appearance on his behalf, he would be 
treated as representing himself pro se. See Notice to Parties, issued 
March 3, 1992. At the October 15, 1992, hearing, Mr. Sims did 
represent himself pro se. He questioned complainant’s witnesses, he 
took the stand and testified on his own behalf. 


Mr. Sims elected to represent himself after being apprised of the 
possible consequences that could result. He had that right, and for me 
to have pressed him to retain counsel could have been construed as 
improper interference with his right of self-representation. 


However, after a decision and order had been entered against him, 
he now asks that the case be reopened to allow him to repeat the 
process aided by an attorney. Complainant’s opposition sets forth 
various reasons why the granting of this petition is unmerited. 
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Turning now to the sanction, Respondent argues that the civil penalty and 
suspension were much more harsh than warranted, which he claims is error. 
The Department’s current sanction policy (as correctly stated by the Chief 
ALJ in his Initial Decision) is set forth in In re S.S. Farms Linn County, Inc. 
(Decision as to James Joseph Hickey and Shannon Hansen), 50 Agric. Dec. 
476, 497 (1991), affd, 991 F.2d 803 (9th Cir. 1993) (Table) (text in 
WESTLAW) (not to be cited as precedent under 9th Circuit Rule 36-3), as 
follows: 


It is appropriate to state expressly the practice that has been 
followed by the Judicial Officer in recent cases, viz., that reliance will 
no longer be placed on the "severe" sanction policy set forth in many 
prior decisions, e.g., In re Spencer Livestock Comm’n Co., 46 Agric. 
Dec. 268, 435-62 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 
1988). Rather, the sanction in each case will be determined by 
examining the nature of the violations in relation to the remedial 
purposes of the regulatory statute involved, along with all relevant 
circumstances, always giving appropriate weight to the 
recommendations of the administrative officials charged with the 
responsibility for achieving the congressional purpose. 


Concerning the civil penalty, the Act requires that the Secretary consider 


the following factors to determine the amount of a civil penalty (15 U.S.C. 
§ 1825(b)(1)): 


[T]he nature, circumstances, extent and gravity of the prohibited 
conduct and, with respect to the person found to have engaged in such 
conduct, the degree of culpability, any history of prior offenses, ability 
to pay, effect on ability to continue to do business, and such other 
matters as justice may require. 


In most cases, the maximum civil penalty of $2,000 per violation is 
warranted (In re Stamper, 42 Agric. Dec. 20, 62 (1983), aff'd, 722 F.2d 1483 
(9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992) (Excerpt from Stamper 
attached as an Appendix hereto); Jn re Elliott, supra, 51 Agric. Dec. at 350-51. 
The Chief ALJ properly made the determination that the violation in each 
case, sub judice, deserved the routinely appropriate amount of $2,000 for the 
first offense. 

The Chief ALJ concluded that a year’s disqualification for each violation 
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is warranted. The disqualification is in addition to any pertinent civil penalty 
and is discretionary to the Secretary. Recent cases and those decisions going 
back to the passage of the disqualification amendment to the HPA in 1976° 
show that a 1-year minimum disqualification ordinarily accompanies a civil 
penalty for a first-time soring violation. This policy was recently restated in 
Elliott, supra, 51 Agric. Dec. at 352: 


The imposition of a period of disqualification is discretionary. 
However, a disqualification period had been recommended by APHIS, 
and the Judicial Officer has held that disqualification is an appropriate 
sanction in almost every Horse Protection Act case. In Jn re Rowland, 
the Judicial Officer noted (40 Agric. Dec. at 1951-52 [, aff'd, 713 F.2d 
179 (6th Cir. 1983))]: 


Congress has provided the Department with the "tools" 
needed to eliminate the practice of soring Tennessee Walking 
Horses. But they must be used, to be effective. In order to 
achieve the Congressional purpose of the Act, it would seem 
necessary to impose at least the minimum disqualification 
provisions of the 1976 amendments on every horse owner (and 
trainer) who allows one of his horses to be exhibited while 
sore.”° 


"There is a remote possibility that the circumstances in 
some particular case, not presently envisaged, might justify a 
departure from that policy. Since it is clear under the 1976 
amendments that intent and knowledge are not elements of a 
violation,] I can envisage no circumstance presently warranting 


*The disqualification provision was added by Congress in 1976 to provide a strong deterrent 
to subsequent violations by parties who had the economic means to pay the civil penalties as 
operation costs. See H.R. Rep. No. 1597, 94th Cong., 2d Sess. 11 (1976), reprinted in 1976 
U.S.C.C.A.N. 1696, 1706. In re Rowland, 40 Agric. Dec. 1934, 1934-49 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983). 
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an exception from this policy.® [Bracketed material is in 
Rowland.] 


Congress passed the 1976 amendments to the Act to strengthen the Act 
and enhance the Secretary’s ability to end the soring of horses. The 
authorization for disqualification is among the most notable devices to 
accomplish that end. For the reasons set forth in Stamper, attached as an 
Appendix, the customary, minimum disqualification period should be imposed 
here. 

Thus, the Chief ALJ’s decision is affirmed, in that the Respondent is found 
to have violated the Act. I agree with the Chief ALJ’s $4,000 civil penalty, 
and the 2 years’ disqualification, for the reasons set forth above. However, it 
is within the Judicial Officer’s discretion to allow the civil penalty to be paid 
in installments, which the evidence indicates is appropriate herein. Thus, 
Respondent will pay the civil penalty in two (2) equal installments of $2,000, 
the first installment is to be paid within 60 days after the service date of this 
Order on Respondent, and the remainder one (1) year thereafter. 

For the foregoing reasons, the following Order should be issued. 


Order 


1. Respondent Charles Wayne Sims is assessed a civil penalty of $4,000, 
which shall be paid in two equal installments of $2,000, the first installment 
due 60 days after service of this Order on Respondent, and the remaining 
installment due one (1) year thereafter, which shall be paid by a certified 
check or money order, made payable to the Treasurer of the United States, 
and forwarded to Sharlene A. Deskins, Office of the General Counsel, Room 


‘It is my policy to examine the facts and circumstances of each case to see whether an 
exception to this policy is warranted. An examination of the record here does not lead me to 
believe that an exception is warranted. In this respect, however, I am necessarily influenced by 
the views expressed in Stamper (attached as an Appendix) as to why lack of knowledge or intent 
should not be a circumstance mitigating the sanction. Since there is never, or almost never, 
proof of knowledge or intent, if that were cause for not imposing a disqualification order, there 
would never, or almost never, be a disqualification order issued. The civil penalty for soring 
would be an acceptable cost of doing business, and the remedial purposes of the Act would not 
be achieved. But if the Stamper views are correct, viz., that a disqualification order is ordinarily 
necessary to achieve the Act’s purpose even where there is no proof of knowledge or intent, it 
would take an extraordinary circumstance to warrant not imposing a disqualification order. 
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2014 South Building, U.S. Department of Agriculture, Washington, DC 20250- 
1417. 

2. Respondent Charles Wayne Sims is disqualified for 2 years from 
showing, exhibiting or entering any horse, directly or indirectly through any 
agent, employee, or other device, and from judging, managing or otherwise 
participating in any horse show, horse exhibition, or horse sale or auction. 

The provisions of this disqualification order shall become effective on the 
30th day after service of this Order on Respondent. 


APPENDIX 


Excerpt from Jn re Stamper, 42 Agric. Dec. 20, 44-63 (1983), aff'd, 722 F.2d 
1483 (9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992). 
[Not published herein-Editor.] 


In re: ELIZABETH MARIE HESTLE. 
HPA Docket No. 92-27. 
Decision and Order filed October 21, 1993. 


Horse soring - Entry - Showing or exhibiting - Prohibited substance - Horse owner or trainer - 
Palpation - Statutory presumption - Multiple violations - Civil penalty - Disqualification order. 


Judge Bernstein imposed a $2,000 civil penalty and a one year period of disqualification on a 
horse owner and trainer found to have committed two violations of the HPA. The results of the 
examinations made by the two USDA veterinarians who examined the horse after the show 
demonstrated that the horse’s sensitivity to palpation was not caused by any illness or condition 
such as contracted heels. The veterinarians also detected a foreign substance on the horse’s 
pasterns. The testimony of respondent’s witnesses, two veterinarians who viewed a videotape 
of the horse taken after the examination, did not overcome the credible evidence of the USDA 
veterinarians who personally examined the horse. Sufficient time existed between the various 
classes on the night of the show to sore the horse by the application of chemical substances. In 
view of respondent’s age (18), and her lack of prior violations, the requested civil penalty and 
disqualification period were ordered rather than the maximum penalty and disqualification. 


Sharlene A. Deskins, for Complainant. 
John J. Hestle, Clarksville, Tennessee, for Respondent. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This proceeding was instituted pursuant to the Horse Protection Act, as 
amended, 15 U.S.C. § 1821 et seq. (the "Act") by a Complaint filed on June 
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23, 1992, by the Administrator of the Animal and Plant Health Inspection 
Service ("APHIS") of the United States Department of Agriculture ("USDA"). 
The Complaint alleged that on April 20, 1991, Respondent violated the Act 
by entering for the purpose of showing or exhibiting a horse known as 
"Collector’s Bandit" at a horse show while the horse was sore and wearing a 
substance prohibited by the Act and its regulations. Respondent filed an 
Answer in which she denied that she violated the Act and the regulations 
pursuant to the Act at 9 C.F.R. § 11.1 et seq. 

I presided over a hearing on August 4, 1993, in Nashville, Tennessee. 
Complainant was represented by Sharlene A. Deskins, Esq., Office of the 
General Counsel, U.S. Department of Agriculture. Respondent was 
represented by John J. Hestle, Esq., of Clarksville, Tennessee. At the hearing, 
the parties entered a two-page stipulation ("ST") into the record. 
Complainant’s exhibits are referred to as "CX"; Respondent’s exhibits are 
referred to as "RX"; and the hearing transcript is referred to as "Tr.". The 
parties filed proposed findings of fact, proposed conclusions of law, and briefs 
on September 23, 1993, and October 7, 1993. All proposed findings, proposed 
conclusions, and arguments have been considered. To the extent indicated, 
they have been adopted. Otherwise, they have been rejected as irrelevant or 
not supported by the evidence. 


Findings of Fact 


1. Respondent Elizabeth Marie Hestle is an individual whose mailing 
address is 1144 Madison Street, Clarksville, Tennessee 37043. (Answer) 

2. On April 20, 1991, the "Expect the Best Backward S Ranch Horse 
Show" was held in Athens, Texas. There were 24 separate competitive events 
or "classes" in that show. The horse known as "Collector’s Bandit" was 
entered in six classes, including Class No. 23 as Entry No. 90. (Tr. 128, 131- 
133; CX 4) 

3. At the time of the Expect the Best Show, Respondent was the owner 
and trainer of “Collector’s Bandit." (Tr. 8, 126-127) 

4. Respondent entered for the purpose of showing or exhibiting and 
exhibited "Collector’s Bandit" as Entry No. 90 in Class No. 23 at the Expect 
the Best Show. (CX 4; Tr. 8, 155) 

5. During the show, two veterinarians employed by USDA were inspecting 
horses. They are Dr. Lynn Bourgeois and Dr. Nancy Ellifrit. Dr. Bourgeois 
has been employed by APHIS since 1980, has inspected many horses and has 
attended seven training courses concerning the Horse Protection Act. Dr. 
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Ellifrit joined USDA in 1988 and APHIS in 1990. At the time of the show, 
she had limited experience concerning the Act and was gaining experience. 

6. During the show, two Designated Qualified Persons (DQPs) were on 
duty. DOPs are employed by the National Horse Show Commission and are 
responsible for inspecting horses at shows. They are not veterinarians. The 
DOQPs were James Rowland and Chris Messik. 

7. Respondent purchased "Collector’s Bandit" on June 28, 1989. (CX 1) 
The horse has been extremely successful as a Tennessee Walking show horse. 
It has been shown about 500 times and it has won approximately 100-150 
times. (Tr. 127) It has averaged $100-150 in prize money winnings for each 
event. (Tr. 128) Two years ago, Respondent rejected an offer to purchase 
"Collector’s Bandit" for $25,000. (Tr. 154) 

8. Respondent was 18 years old at the time of the Expect the Best Show. 
She is a full-time college student. (Tr. 125) Except for summer employment 
during which she earns approximately $100 a week, she is not cmployed. (Tr. 
126) 

9. The Expect the Best Show consisted of 12 classes during an afternoon 
session and 12 classes during an evening session. The afternoon session began 
at approximately 1:30 p.m. and ended at approximately 5 p.m. There was a 
dinner interval and the evening session began at 7 p.m. and continued until 
some time after 10 p.m. (CX 2) “Collector’s Bandit" was entered in the 
following classes with the following results: 


Collector’s 
Bandit’s Total Prize 
Finish Winnings Monies 


Fifth $15. $310. 
First $150. $310. 
First $150. $310. 
First $150. $310. 
Third $40. $310. 
First $1,200. $2,400. 


(CX 2; Tr. 131-133) 


10. Until the Expect the Best Show, all of the events in which Respondent 
had entered "Collector’s Bandit" had been a short distance from her home in 
Tennessee. The Expect the Best Show was far away from her home, 
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approximately a 12-14 hour drive. (Tr. 131-143) Respondent traveled to the 
Expect the Best Show with several friends who included Jerome Cole and 
Knox Blackburn. (Tr. 143) These friends transported and entered other 
horses in the show. Mr. Cole and Mr. Blackburn received half of "Collector’s 
Bandit’s" winnings at the show in return for transporting "Collector’s Bandit" 
to the show and paying "Collector’s Bandit’s" entry fees. (Tr. 131, 133-134) 

11. The USDA veterinarians routinely examined the first and second place 
winners in each class. (Tr. 28) After "Collector’s Bandit" won in Class 23, at 
approximately 10 p.m., Dr. Bourgeois examined the horse. Dr. Bourgeois 
found marked pain responses in specific places in the pockets (backparts) of 
both of the horse’s pasterns. (CX 6) He palpated away from the areas of 
pain and returned to them several times. Each time that he re-palpated the 
areas of pain, he found that the horse responded by showing pain. (Tr. 15-16) 
The horse’s responses included withdrawing its foot and tightening its 
abdomen. (Tr. 25) Dr. Bourgeois concluded that the horse’s pain responses 
were not due to natural causes or injuries and not due to the horse being "silly 
about its feet." (Tr. 24) He concluded that the horse would have been in 
pain in the show ring. After he examined the horse, he smelled diesel fuel on 
his hands which he had cleaned before examining the horse, although he did 
not specifically smell the fuel on the horse itself. (Tr. 18-19, 32, 34; CX 5) 
He concluded that the horse was sore as that term is defined in the Act. (CX 
5, 6; Tr. 15-21) 

12. After Dr. Bourgeois examined "Collector’s Bandit," Dr. Ellifrit 
examined the horse. (Tr. 70) She had watched Dr. Bourgeois’ examination. 
She elicited repeatable pain responses similar to those and in the same spots 
found by Dr. Bourgeois. (Tr. 70-72) She also found an odor on her hands 
after she examined the horse. (Tr. 75) Drs. Bourgeois and Ellifrit had wiped 
their hands before they examined "Collector’s Bandit" and there was no odor 
on their hands before they examined the horse. There was nothing that 
should have been on the horse that would have elicited a diesel fuel or any 
strange odor since the only substance that could have been put on the horse 
is vaseline, which is odorless. Dr. Ellifrit also stated that she did not believe 
that the horse’s pain responses were due to disease, illness, injuries, or due to 
the horse being "silly about its feet." Both Dr. Bourgeois and Dr. Ellifrit used 
the meaty portion of their thumbs to palpate the horse, and did not use their 
nails. (Tr. 25, 80) They applied enough pressure so their thumbs would 
become blanched which is an accepted method of palpating. (Tr. 46, 84) 

13. After Dr. Bourgeois’ examination, DOP Messik re-examined the 
horse. Mr. Messik had watched Dr. Bourgeois’ examination and saw Dr. 
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Bourgeois getting reactions to his palpation from the horse. (Tr. 181) He 
had also watched Dr. Ellifrit’s examination and the reactions by the horse to 
Dr. Ellifrit’s examination. (Tr. 182) Mr. Messik’s examinations before and 
after Class 23 led him to conclude that the horse was not sore. (Tr. 182) He 
testified that he did not smell any foreign substance on the horse. (Tr. 185) 

14. Shortly after the USDA veterinarians found "Collector’s Bandit" to be 
sore, Respondent recorded a videotape of "Collector’s Bandit." The relevant 
portion of the videotape showed “Collector’s Bandit" being led about and 
examined by Mr. Messik. (RX 1) 

15. Two veterinarians, Dr. Raymond C. Miller and Dr. Randy Baker, 
testified on behalf of Respondent. Neither of these veterinarians examined 
"Collector’s Bandit" at the Expect the Best Show. (Tr. 217, 244) Both 
veterinarians watched the videotape and, based upon the tape, concluded that 
the horse was not sore at the show. (Tr. 227, 248) Dr. Miller examined the 
horse for the first time the day before the hearing and found that the horse 
had a condition called contracted heels at that time. (Tr. 217, 220) He stated 
that contracted heels could have caused the horse to have had pain at the 
show and that pain could have been mistaken for soreness by the USDA 
veterinarians. However, there is no record that the horse had been treated 
for contracted heels. 

16. Of approximately 240 horses shown at the Expect the Best Show, the 
USDA veterinarians found only two horses, including “Collector’s Bandit," to 
be sore. (Tr. 44) After “Collector’s Bandit" was awarded first place in the 
fifth, eighth and twelfth classes, one or the other of the USDA veterinarians 
examined the horse. (Tr. 284) During these examinations, "Collector’s 
Bandit" was not found to be sore. It is also possible that a USDA 
veterinarian examined "Collector’s Bandit" after its third place finish in Class 
13. (Tr. 284) In addition, before each class in which it participated, 
"Collector’s Bandit" was inspected by one of the DQPs and not found to be 
sore. (Tr. 197) 


Conclusion 


Respondent violated §§ 5(2)(A) and (B) and 5(7) of the Act (15 U.S.C. § 
1824(2)(A), (B) and (7)) by entering for the purpose of showing or exhibiting 
the horse known as "Collector’s Bandit" as Entry No. 90 in Class No. 23 at the 
Expect the Best Backward S Ranch Show at Athens, Texas, on April 20, 1991, 
while the horse was sore and while "Collector’s Bandit" was bearing a 
substance prohibited by § 11.2(c) of the regulations issued pursuant to the Act 
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(9 C.F.R. § 11.2(c)). 
Discussion 


I was extremely impressed by the testimony of Dr. Lynn Bourgeois who I 
found to be a thoroughly experienced, truthful and reliable witness. I was 
particularly impressed by Dr. Bourgeois’ testimony about his technique in 
making sure that the specific pain areas were reproduced and that, in order 
to do this, he palpated other areas and then returned to the sensitive areas. 
I am convinced that Dr. Bourgeois found sensitivity in the specific areas that 
he described, the pockets of both pasterns. The evidence does not persuade 
me that this pain was caused by any illness or disease. Respondent’s 
contention that the sensitivity was caused by a contracted heel condition is not 
persuasive. The horse was shown not to have pain responses when it was 
inspected numerous times before on the same day. As to Dr. Miller’s finding 
of contracted heels the day before the hearing, there is no evidence that the 
horse was ever treated for contracted heels and, except for Dr. Miller’s 
speculation, there is no evidence that "Collector’s Bandit" had contracted heels 
at the time of the event. Dr. Bourgeois’ testimony was also corroborated by 
Dr. Ellifrit’s testimony. Although Dr. Ellifrit was relatively inexperienced, her 
testimony indicated that she conducted a careful examination which led her 
to conclude, as Dr. Bourgeois did, that the horse was sore. I also find that 
both doctors conducted proper examinations and did not dig their nails into 
the horse to elicit pain. 

In addition, both doctors smelled a foreign substance on their hands after 
they had examined the horse. Dr. Bourgeois identified the smell as that of 
diesel fuel. Although the doctors admitted they did not smell the odor on the 
horse itself but on their hands following the examination, their testimony that 
they had cleaned their hands before the examination and that there was no 
odor on their hands before the examination leads to the conclusion that the 
odor came from the horse, specifically from its pasterns which the doctors 
touched when they examined the horse. The only substance permitted to be 
on the horse is vaseline, which is odorless. 

Complainant’s evidence, which raised a presumption of soreness, was not 
overcome by Respondent’s evidence. The only other witness who examined 
the horse at the event was DOP Chris Messik. I was not impressed by Mr. 
Messik as a witness and his examination as a layman is not sufficient to 
outweigh the credible evidence of the veterinarians. In re Elliott, 51 Agric. 
Dec. at 334, 340 (1992), In re Stamper, 42 Agric. Dec. 20, 50 (1983) aff'd 722 





1276 HORSE PROTECTION ACT 


F.2d 1483 (9th Cir. 1984). Neither Dr. Miller nor Dr. Baker examined the 
horse at the show. Their testimony that the horse was not sore was based 
upon their viewing of a very brief video tape of the horse walking about. 
When Dr. Bourgeois viewed the same video tape, he found that the horse 
stumbled and was leading less freely. (Tr. 280) Thus, the interpretation of 
that video tape differs and the testimony of Drs. Baker and Miller clearly does 
not overcome the credible evidence of the USDA veterinarians who personally 
examined the horse. 

Respondent also argues that "Collector’s Bandit" was not sore when it was 
examined after Class No. 23 because the horse was not found sore by one or 
the other of the USDA veterinarians who examined "Collector’s Bandit" after 
its first place victories in earlier events on that day. However, there was 
opportunity for the horse to be sored and for the application of a chemical 
substance after it was examined after its first place victory in Class No. 12 and 
even after its third place victory in Class No. 13. After Class No. 12, there 
was a dinner recess at about 5 p.m. Class 23 began, according to 
Respondent’s testimony, at about 9:15 or 9:30 p.m. Respondent also testified 
that Class 13 ended at about 7:30 p.m. There was sufficient time between 5 
p.m. and 9:15 p.m. to sore "Collector’s Bandit" and to apply chemical 
substances to the horse. Although the time was shorter between 7:30 and 9:15 
p.m., the horse could have been sored and chemical substances could have 
been applied to it during that hour and forty-five minute time period. 
Dr. Bourgeois testified that diesel oil mixed with another substance such as 
mustard could have caused soring of the horse within two hours. (Tr. 287) 
Although there is no evidence that any other substance was applied to the 
horse, the diesel fuel odor could have masked the odor of another substance. 
(Tr. 288) 

Respondent argues that there would be no reason for Respondent to sore 
this horse before Class 23 because the horse had not been sored before earlier 
classes and it had previously done so well. However, the earlier classes 
involved much smaller purses. Class No. 23 was a much more significant 
event. The earlier classes each involved total winnings of $310. By contrast, 
Class No. 23 involved total winnings of $2,400. Thus, the motivation to win 
Class No. 23 might have been much greater than the motivation to win the 
earlier classes. In addition, after three first-place wins in Classes 5, 8 and 12, 
the horse had slipped to a third place finish in Class No. 13. There might 
have been concern that, after a long trip and many competitions, the horse 
would not do as well in Class No. 23 without assistance by soring. 

The Department’s current sanction policy is set forth in Jn re S.S. Farms 
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Linn County, Inc., 50 Agric. Dec. 476, 497 (1991), aff'd, No. 91-70169 (9th Cir. 
Apr. 23, 1993) (unpublished): 


[T]he sanction in each case will be determined by examining the nature 
of the violations in relation to the remedial purposes of the regulatory 
statute involved, along with all relevant circumstances, always giving 
appropriate weight to the recommendations of the administrative 
officials charged with the responsibility for achieving the congressional 
purpose. 


The Act, 15 U.S.C.A. § 1825(b)(1), requires that the following factors be 
considered in determining the amount of civil penalty: 


[T]he nature, circumstances, extent, and gravity of the prohibited 
conduct and with respect to the person found to have engaged in such 
conduct, the degree of culpability, any history of prior offenses, ability 
to pay, effect on ability to continue to do business, and such other 
matters as justice may require. 


Complainant has requested as an appropriate sanction that a civil penalty 
of $2,000. be assessed against Respondent and that Respondent be disqualified 
for one year. Upon consideration of the statutory criteria, I find that the 


requested sanction is appropriate. 

Respondent has committed two violations. A civil penalty of $2,000. per 
violation or $4,000. and a disqualification of one year per violation or two 
years could have been imposed. The Judicial Officer of this Department has 
held that in most cases, the maximum civil penalty per violation is warranted 
and that a one year minimum disqualification for a first-time soring violation 
is warranted. In re Watlington, 52 Agric. Dec. __ (HPA Docket Nos. 91-45 
and 158). Although Respondent is a full-time student, as the owner of 
"Collector’s Bandit," a valuable and very successful race horse, she has 
sufficient financial resources to pay a civil penalty of $2,000. Because of 
Respondent’s youth and because she has no history of prior violations of the 
Act or its regulations, the requested penalty and disqualification period rather 
than the maximum penalty and disqualification are deemed appropriate. 
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Order 


1. Respondent Elizabeth Marie Hestle is assessed a civil penalty of 
$2,000., which shall be paid by a certified check or money order, made payable 
to the Treasurer of the United States, and sent to Sharlene A. Deskins, 
Attorney, Office of the General Counsel, United States Department of 
Agriculture, Room 2014 South Building, Washington, DC 20250-1405. 

2. Respondent Elizabeth Marie Hestle is disqualified for one year from 
showing, exhibiting, or entering any horse, directly or indirectly through any 
agent, employee, or other device, and from judging, managing or otherwise 
participating in any horse show, horse exhibition, or horse sale or auction. 

This Decision and Order shall become final without further proceedings 
35 days after its service unless it is appealed to the Judicial Officer within 30 
days after service. 

[This Decision and Order became final November 29, 1993.--Editor] 


In re: ELIZABETH MARIE HESTLE. 
HPA Docket No. 92-27. 
Supplemental Order filed November 23, 1993. 


Sharlene A. Deskins, for Complainant. 
John J. Hestie, Clarksville, Tennessee, for Respondent. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Upon motion of Respondent, Elizabeth Marie Hestle, and with no 
objection by Complainant, it is ordered that Respondent’s one year suspension 
shall commence on November 28, 1993, and that she shall pay her $2,000 fine 
on or before January 15, 1994. 


In re: JACK KELLY AND ERMA KELLY. 
HPA Docket No. 91-87. 
Decision and Order filed December 28, 1993. 


Civil penalty — Horse soring — Horse owner — Entering — Disqualification order — 
Preponderance of evidence — Past recollection recorded — Sanction policy. 
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The Judicial Officer reversed the decision by Judge Kane (ALJ) dismissing the Complaint. The 
Judicial Officer held that Respondents entered and allowed the entry of a horse for showing 
while the horse was sore. The Judicial Officer assessed a civil penalty of $2,000, and disqualified 
Respondents for 1 year, inter alia, from showing, exhibiting or entering a horse in a horse show. 
Much more than a preponderance of the evidence supports the findings, which is all that is 
required. A horse may be found to be sore based upon the professional opinion of veterinarians 
who relied solely upon palpation of the horse’s pasterns. Past recollection recorded in the form 
of affidavits made while the events were fresh in the witnesses’ minds is reliable, probative and 
substantial. The amendment to the Fiscal Year 1993 budget for APHIS, prohibiting the payment 
of salary to any Department veterinarian who relies solely on the use of digital palpation as the 
only diagnostic test to determine whether or not a horse is sore, and the language in the 1994 
appropriations bill conference report that digital palpation should not be used as the sole means 
of determining soring, are not applicable. Bilateral, reproducible pain in response to palpation, 
standing alone, is sufficient to be considered abnormal sensitivity and thus raise the statutory 
presumption of a sore horse, and to support a finding of a violation of the Act. It is irrelevant 
who trained the horse. "Entering" a horse is a continuing process, not an event, and includes 
all activities required to be completed before a horse can actually be shown or exhibited. 
Whiting out "X" marks on the posterior pastern of the horse’s left foot on the Summary of 
Alleged Violations form, and initialing the change, does not detract from the credibility of the 
document. The facts and circumstances of this case reveal no basis for an exception to the 
general policy of imposing the minimum disqualification order on the persons who entered the 
sore horse in this case, in addition to a $2,000 civil penalty imposed jointly on a husband and 
wife. 


Colleen A. Carroll, for Complainant. 

Gary L. Stamper, Columbia, MO, for Respondents. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary administrative proceeding under the Horse Protection 
Act of 1970, as amended (15 U.S.C. § 1821 et seqg.). On July 2, 1992, 
Administrative Law Judge Paul Kane (ALJ) filed an Initial Decision and 
Order in which he dismissed the Complaint which alleges that Respondents 
Jack Kelly and Erma Kelly were the owners and trainer of "Jo Jack’s Pride," 
which horse Respondents entered, and allowed the entry of, for the purpose 
of showing or exhibiting, at a horse show while the horse was sore. 

On October 23, 1992, Complainant appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).' On 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 
(7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
(continued...) 
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March 22, 1993, the case was referred to the Judicial Officer for decision. 

Based upon a careful consideration of the record in this case, the Initial 
Decision and Order is reversed and vacated. My final Decision and Order 
finds that Respondents committed the violations charged in the Complaint, 
and imposes a $2,000 civil penalty and a 1-year disqualification order on 
Respondents, which is the sanction requested by the administrative officials, 
for the reasons stated below. 


Introduction 


The Administrator of the Animal and Plant Health Inspection Service of 
the Department of Agriculture, by Complaint filed March 6, 1991, alleges: 


I 


A. Respondents Jack Kelly and Erma Kelly are individuals whose 
mailing address is Route 14, 8101 North Wade School Road, 
Columb[ia], Missouri 65202. 


B. At all times material herein, respondents were the trainer and 
owners of the horse known as "Jo Jack’s Pride" and entered this horse 
as Entry No. 114, Class No. 92, on September 1, 1989, at the Tennessee 
Walking Horse National Celebration at Shelbyville, Tennessee. 


II 


On September 1, 1989, respondents, in violation of section[] 5(2)(B) 
and (D) of the Act (15 U.S.C. § 1824(2)(B) and (D)), entered and 
allowed the entry for the purpose of showing or exhibiting the horse 
known as "Jo Jack’s Pride" as Entry No. 114, in Class No. 92, at the 
Tennessee Walking Horse National Celebration at Shelbyville, 
Tennessee, while the horse was sore. 


‘(...continued) 
reprinted in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was 
appointed in January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from 
the decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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The Administrator seeks the imposition of civil penalties and the 
disqualification of Respondents from participation in horse shows, exhibitions, 
sales, or auctions for a period of time. By Answer filed April 3, 1991, 
Respondents, through counsel, deny the allegation of the Complaint that the 
horse was sore. 

A public hearing was held on December 10, 1991, in Columbia, Missouri, 
before the ALJ. Proposed findings and briefs were subsequently filed by 
counsel. On July 2, 1992, an Initial Decision and Order was issued, dismissing 
the Complaint. The dismissal was based in large part on the conclusion that 
the documentary evidence, which the ALJ determined was the sole evidentiary 
basis in support of the Complaint, had been altered and thus lacked 
trustworthiness sufficient to sustain the government’s burden of proof by a 
preponderance of the evidence, because the government’s witnesses had no 
present recollection of the events charged in the Complaint. 

On October 23, 1992, Complainant appealed the Initial Decision and 
Order of July 2, 1992. As used herein, "Tr." refers to the transcript of the 
public hearing. "CX" refers to the numbered exhibits offered by Complainant, 
and "RX" are Respondents’ exhibits. 

The interests of the Department are represented by Colleen A. Carroll, 
Esq., Washington, D.C. The interests of Respondents are represented by 
Gary L. Stamper, Esq., Columbia, Missouri. 

Upon consideration of all matters of record, the following Findings of Fact 
and Conclusions of Law are reached. As a result thereof, there is entered an 
Order jointly assessing a civil penalty in the sum of $2,000 and disqualifying 
both Respondents from showing, exhibiting, or entering any horse or from 
otherwise participating in any horse show, exhibition, sale or auction for the 
period of one year. 


Statutes 


The following statutory provisions are applicable to this case: 


Section 2(3)(D) of the Act (15 U.S.C. § 1821(3)(D)) provides: 


As used in this chapter unless the context otherwise requires: 


(3) The term "sore" when used to describe a horse means 
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that— 

(A) an irritating or blistering agent has been applied, 
internally or externally, by a person to any limb of a horse, 

(B) any burn, cut, or laceration has been inflicted by a 
person on any limb of a horse, 

(C) any tack, nail, screw, or chemical agent has been 
injected by a person into or used by a person on any limb of a 
horse, or 

(D) any other substance or device has been used by a 
person on any limb of a horse or a person has engaged in a 
practice involving a horse, 


and, as a result of such application, infliction, injection, use, or 
practice, such horse suffers, or can reasonably be expected to suffer, 
physical pain or distress, inflammation, or lameness when walking, 
trotting, or otherwise moving, except that such term does not 
include such an application, infliction, injection, use, or practice in 
connection with the therapeutic treatment of a horse by or under 
the supervision of a person licensed to practice veterinary medicine 
in the State in which such treatment was given. 


Section 5(2) of the Act (15 U.S.C. § 1824(2)) provides: 


The following conduct is prohibited: 


(2) The (A) showing or exhibiting, in any horse show or 
horse exhibition, of any horse which is sore, (B) entering for the 
purpose of showing or exhibiting in any horse show or horse 
exhibition, any horse which is sore, (C) selling, auctioning, or 
offering for sale, in any horse sale or auction, any horse which is 
sore, and (D) allowing any activity described in clause (A), (B), or 
(C) respecting a horse which is sore by the owner of such horse. 


Section 6(d)(5) of the Act (15 U.S.C. § 1825(d)(5)) provides: 


(d)(5) In any civil or criminal action to enforce this chapter or any 
regulation under this chapter a horse shall be presumed to be a horse 
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which is sore if it manifests abnormal sensitivity or inflammation in 
both of its forelimbs or both of its hindlimbs. 


Section 6(b) of the Act (15 U.S.C. § 1825(b)) states: 


(1) Any person who violates section 1824 of this title shall be 
liable to the United States for a civil penalty of not more than $2,000 
for each violation. No penalty shall be assessed unless such person is 
given notice and opportunity for a hearing before the Secretary with 
respect to such violation. The amount of such civil penalty shall be 
assessed by the Secretary by written order. In determining the amount 
of such penalty, the Secretary shall take into account all factors relevant 
to such determination, including the nature, circumstances, extent, and 
gravity of the prohibited conduct and, with respect to the person found 
to have engaged in such conduct, the degree of culpability, any history 
of prior offenses, ability to pay, effect on ability to continue to do 
business, and such other matters as justice may require. 


(2) Any person against whom a violation is found and a civil 
penalty assessed under paragraph (1) of this subsection may obtain 
review in the court of appeals of the United States for the circuit in 
which such person resides or has his place of business or in the United 
States Court of Appeals for the District of Columbia Circuit by filing 
a notice of appeal in such court within 30 days from the date of such 
order and by simultaneously sending a copy of such notice by certified 
mail to the Secretary. The Secretary shall promptly file in such court 
a certified copy of the record upon which such violation was found and 
such penalty assessed, as provided in section 2112 of title 28. The 
findings of the Secretary shall be set aside if found to be unsupported 
by substantial evidence. 


(3) If any person fails to pay an assessment of a civil penalty 
after it has become a final and unappealable order, or after the 
appropriate court of appeals has entered final judgment in favor of the 
Secretary, the Secretary shall refer the matter to the Attorney General, 
who shall recover the amount assessed in any appropriate district court 
of the United States. In such action, the validity and appropriateness 
of the final order imposing the civil penalty shall not be subject to 
review. 
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(4) The Secretary may, in his discretion, compromise, modify, or 
remit, with or without conditions, any civil penalty assessed under this 
subsection. 


Section 6(c) of the Act (15 U.S.C. § 1825(c)) states in part: 


(c) In addition to any fine, imprisonment, or civil penalty 
authorized under this section, any person who was convicted under 
subsection (a) of this section or who paid a civil penalty assessed under 
subsection (b) of this section or is subject to a final order under such 
subsection assessing a civil penalty for any violation of any provision of 
this chapter or any regulation issued under this chapter may be 
disqualified by order of the Secretary, after notice and an opportunity 
for a hearing before the Secretary, from showing or exhibiting any 
horse, judging or managing any horse show, horse exhibition, or horse 
sale or auction for a period of not less than one year for the first 
violation and not less than five years for any subsequent violation. 


Findings of Fact 


1. Respondents Jack Kelly and Erma Kelly are married individuals whose 
mailing address is Route 14, 8101 North Wade School Road, Columbia, 
Missouri 65202. (Complaint, Answer, Tr. 158-59) 

2. Respondents Jack Kelly and Erma Kelly owned the horse known as "Jo 
Jack’s Pride," which horse was entered as Entry Number 114, in Class 92, on 
September 1, 1989, at the Tennessee Walking Horse National Celebration at 
Shelbyville, Tennessee (the Celebration). (Complaint, Answer) This is the 
world’s largest show of Tennessee Walking Horses. (Tr. 123) 

3. Respondents Jack Kelly and Erma Kelly (owners) allowed the entry of 
"Jo Jack’s Pride" in the Celebration. (Stipulation: Tr. 6) 

4. Erma Kelly paid the entry fee, and would have ridden "Jo Jack’s Pride" 
had the horse not been excused (CX 1, 5; Tr. 19, 165). 

5. Jack Kelly trained the horse and presented him to the Designated 
Qualified Person (DQP) for inspection at the Celebration (CX 4, 5; Tr. 127). 

6. Jack Kelly and Erma Kelly both entered "Jo Jack’s Pride" in the 
Celebration, because both Respondents participated in the entry process, as it 
is described in the Elliott decision. 

7. On September 1, 1989, "Jo Jack’s Pride" was presented for inspection 
by its owner/trainer, Jack Kelly (CX 1, 2, 3, 4,5). The horse was examined 
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by the DOP, Bob Flynn, and the DOP ordered the horse not to show (CX 2, 
3, 4, 5). Thereafter "Jo Jack’s Pride" was examined by two Government 
veterinarians, Dr. Tyler Riggins and Dr. H. V. Hendricks. 

8. Dr. Riggins and Dr. Hendricks signed a report of their examination, a 
VS Form 19-7, Summary of Alleged Violations (CX 4), and each signed an 
affidavit (CX 2, 3) asserting that the horse, "Jo Jack’s Pride," was found to be 
sore. This report is never completed unless the two veterinarians concur in 
the observations and conclusions following upon their several subjective 
examinations (Tr. 51). Complainant’s Exhibit 4 contained the date "9/1/89" 
and the time "8:00 PM" appearing in item 4, which is one of the dates of the 
Celebration, which ran August 24 to September 2, 1989 (CX 1). Dr. Riggins 
testified that the document was prepared “in a very few minutes" after the 
examination (Tr. 52). Both veterinarians agreed that both of the horse’s front 
pasterns were “abnormal” (Form 19-7, item 36(3)), with a strong pain 
response in the posterior and anterior pastern of the right foot, and a 
moderate pain response in the anterior pastern of the left foot, but no pain 
response in the posterior pastern of the left foot (Form 19-7, item 35). 
Moreover, the horse was found to "yank its foot and tighten the abdominal 
muscles" on palpation of the right foot (Id.). 

9. An affidavit by Dr. Riggins was executed and dated September 5, 1989, 
4 days following the show. Dr. Riggins acknowledged that information from 
the VS Form 19-7 was used in preparation of his affidavit (CX 2; Tr. 46-49). 
This affidavit was received into evidence without objection by Respondents’ 
counsel (CX 2; Tr. 48). 

10. The affidavit of Dr. Hendricks was dated September 2, 1989, the next 
day following the show, and completely corroborates Dr. Riggins’ statements 
and affidavits that "Jo Jack’s Pride" was sore. It was received into evidence 
without objection (Tr. 101). 

11. "Jo Jack’s Pride’s" trainer, Jack Kelly, was informed after the 
examination that the veterinarians had diagnosed the horse to be "sore," as 
defined by the Act. (CX 2, 3) 

12. The Government veterinarians who signed the examination report (CX 
4) and affidavits (CX 2, 3) testified on December 10, 1991, that they had no 
then present recollection of their 1989 examination of the horse beyond the 
information contained in the documents (Tr. 45, 47-48, 52-54, 84, 86-87, 97, 
98). 

13. The Government veterinarians who signed the report and affidavits 
regarding their examinations and diagnoses testified as to their normal 
protocol followed in their examinations and the preparation of the VS Form 
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19-7 (CX 4) and affidavits (CX 2, 3; Tr. 37-48, 77-82). Dr. Riggins and 
Dr. Hendricks testified that they employ techniques to distinguish a pain 
response to their palpation examination from the behavior of a silly, distracted 
or overly excited horse (Tr. 39-40, 79-82). 

14. The Summary of Alleged Violations form (CX 4), and the affidavits 
(CX 2, 3), together with the testimony of the Veterinary Medical Officers 
(VMOs), established a prima facie case, such that the horse is presumed 
sore—the horse had abnormal sensitivity in both forelimbs (15 U.S.C. § 
1825(d)(5))—which presumption was not rebutted by Respondents. Moreover, 
the horse was "sore," within the meaning of the Act, when the VMOs detected 
the horse pulling its foot away and tightening its stomach muscles upon 
palpation. 


Conclusion 


On September 1, 1989, Respondents Jack Kelly and Erma Kelly, in 
violation of section 5(2)(B) and (D) of the Act (15 U.S.C. § 1824(2)(B) and 
(D)), entered, and allowed the entry of, for the purpose of showing or 
exhibiting, the horse known as "Jo Jack’s Pride," as Entry No. 114, in Class 
No. 92, at the Tennessee Walking Horse National Celebration at Shelbyville, 
Tennessee, while the horse was sore. 


Discussion 


Respondents argue, and the ALJ concluded (Initial Decision at 11), that 
Complainant failed to meet its burden of proof that Respondents’ horse, "Jo 
Jack’s Pride," was sore. However, there is much more than a preponderance 
of the evidence that Respondents violated the Act, as alleged in the 
Complaint, which is all that is required.? See generally Fleming v. USDA, 713 
F.2d 179 (6th Cir. 1983). 


*See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
USS. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, No. 
78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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I. "Jo Jack’s Pride" Was Sore. 


Complainant’s case is based upon the observations, affidavits, and 
testimony (not based on present recollection) of the two USDA veterinarians 
assigned by the Department to monitor compliance with the Horse Protection 
Act at the Shelbyville, Tennessee, horse show on September 1, 1989. On that 
same day (Sept. 1, 1989) Drs. Riggins and Hendricks both signed the Form 
19-7, Summary of Alleged Violations, upon which the details of their 
investigation were recorded (CX 4; Tr. 43, 52). 

The essentials of Dr. Riggins’ observations are that he observed Bob 
Flynn, the Designated Qualified Person (DQP), excuse Entry No. 114, in Class 
92, for being sensitive in both front feet (CX 2). Dr. Riggins then examined 
this horse, "Jo Jack’s Pride," and found abnormal bilateral sensitivity in both 
front feet, which Dr. Riggins described on Form 19-7 as "moderate" (left 
pastern) and "strong" (right pastern) pain response (CX 4--Form 19-7, items 
33, 35, 36). Dr. Riggins then observed his colleague, Dr. Hendricks, examine 
the same horse, get the same results, and agree that "Jo Jack’s Pride" was sore 
as defined by the Horse Protection Act. Both Dr. Riggins (Tr. 35-37) and 
Dr. Hendricks (Tr. 75-76) were methodically qualified as experts during direct 
examination by Complainant’s counsel, and are accorded a high degree of 
credibility. Dr. Riggins executed an affidavit on September 5, 1989, only 4 
days after the event, which detailed these events, as follows (CX 2): 


I am a veterinarian employed by the U.S. Department of Agriculture. 
On the night of September 01, 1989 I was assigned duty to examine 
certain horses for compliance with the Horse Protection Act at the 
Tennessee Walking Horse National Celebration, Shelbyville, Tennessee. 


On this night I observed Bob Flynn a Designated Qualified Person 
(DQP) examine a horse entered to show in class 92 as entry no. 114. 
Mr. Flynn found the horse to be sensitive in both front feet. He 
excused the horse from showing and issued a DQP ticket to the 
custodian for that purpose. 


I requested to examine the horse. I palpated the left front foot first. 
As I did so I noticed a moderate pain response on the anterior aspect 
of the pastern. The horse would try to remove its foot from my grasp. 
I did not notice any pain response when I palpated the posterior 
pastern area. 
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I then checked the right front foot. I got a strong pain response when 
I palpated the posterior and anterior aspects of the pastern. The horse 
would jerk its foot and tighten its abdominal muscles when I palpated 
these areas. 


Dr. Hugh Hendricks checked the horse after I had finished. I observed 
his examination. The horse gave the same pain responses when he 
palpated the front pasterns as it did when I examined it. 


Dr. Hendricks and I agreed that the horse was sore as defined by the 
Horse Protection Act. 


I then informed the custodian that we were calling the horse sore and 
a violation would be documented. 


Also, Dr. Hendricks executed an affidavit the very next day, September 2, 
1989, after the examination and Summary of Alleged Violations form was 
completed. Dr. Hendricks’ affidavit completely corroborates Dr. Riggins’ 
conclusions, as follows (CX 3): 


I am a veterinarian employed by the U. S. Department of Agriculture. 
On September 1, 1989, I was assigned to work the Tennessee Walking 


Horse National Celebration, Shelbyville, Tennessee. A horse, named 
"Jo Jack’s Pride", with entry number 114 out of class number 92, was 
presented for pre-show inspection by Mr. Jack Kelly, Columbia, 
Missouri. This horse was checked by the Designated Qualified Person 
(DQP), Mr. Bob Flynn, and turned down. 


This horse was then examined by Dr. Tyler Riggins. I observed the 
horse express pain when the pastern areas of the feet were palpated. 
After Dr. Riggins had finished his examination, I asked Mr. Kelly to let 
me examine this entry. On palpation of the right pastern the horse 
expressed a strong pain response from the anterior and posterior 
aspects of the foot. There was a moderate pain response expressed 
when the anterior aspect of the left pastern was palpated. The horse 
would jerk his foot and tighten the abdominal muscles on palpation of 
the right foot. I agreed with Dr. Riggins that this horse was sore as 
defined by the Horse Protection Act. We informed Mr. Kelly of our 
findings. Information was taken from Mr. Kelly by Mr. John Eades 
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and recorded along with our findings on VS Form 19-7. 


Thus, the evidence that "Jo Jack’s Pride" was sore relates entirely to the 
observations by two USDA veterinarians of the reaction of "Jo Jack’s Pride" 
to their palpation of the horse’s front pasterns (CX 2, 3, 4; Tr. 45-51, 83-90). 
That is frequently the case. As stated in Jn re Edwards, 49 Agric. Dec. 919, 
919 (1990) (Order Denying Petition for Reconsideration of In re Edwards, 49 
Agric. Dec. 188 (1990), aff'd per curiam, 943 F.2d 1318 (11th Cir. 1991) 
(unpublished), cert. denied, 112 S.Ct. 1475 (1992)), "[i]n many prior cases, the 
only evidence that a horse was sore was the professional opinion of the 
Department’s veterinarians, based upon their palpation of the horse’s 
pasterns.". In the original decision in Edwards, the Judicial Officer, in 
affirming the finding of the ALJ that the horses involved in the case were 
sore, based solely on evidence of the horses’ reaction to palpation, the Judicial 
Officer stated (49 Agric. Dec. at 204-06): 


Respondents contend, in particular, that no thermovision was used 
here, but thermovision has not been used by the Department at a horse 
show since about 1981 (Tr. 485-86). Ample precedent exists for finding 
that a horse was sored, based on the horse’s reaction to palpation by 
the Department’s veterinarians, without any thermovision evidence. 
See, e.g., In re Purvis, 38 Agric. Dec. 1271, 1274-79 (1979); In re 
Whaley, 35 Agric. Dec. 1519, 1523 (1976). As stated in Purvis, supra, 
38 Agric. Dec. at 1273-74: 


Both veterinarians determined that the horse was sored 
primarily because mild or light palpation of the pastern area of 
each front foot revealed a sensitive spot about the size of a dime 
on the medial surface of the bulb of the heel on the rear portion 
of each front foot. The sensitive spots were almost identically 
located on each foot, and were in the exact spot where the 
collar worn on the feet during the Show would “bang" as the feet 
moved up and down. 


In In re Whaley, supra, 35 Agric. Dec. at 1523, it is stated: 
Respondent Groover testified that the horse was not sored. 


In addition, the respondents argued that complainant did not 
use a swab test, photographs or thermographs. . . .° 
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°As held in Jn re A.S. Holcomb, HPA Doc. No. 18, 35 Agr 
Dec [1165, 1167] (decided July 26, 1976), the professional 
opinion of a Department veterinarian based on his physical 
examination of a horse is sufficient to support a finding that a 
horse was sored. 


In In re Gray, 41 Agric. Dec. 253, 254-55 (1982), it is stated: 


Experience in many Horse Protection Act cases over the 
years demonstrates that many horses which have been sored 
show evidence of pain only on the anterior portion of the legs 
or only on the posterior portion of the legs. This is not unusual 
and does not discredit evidence that the horse was sore. It is 
not a necessary part of complainant’s proof for the 
Department’s veterinarians to guess or determine accurately the 
exact procedure used to sore a horse, e.g., whether by chains, 
chemicals or a combination of both. It is sufficient if the proof 
adequately demonstrates that the horse was sore. [Footnote 
omitted.] Moreover, the statute raises a presumption that a 


horse is sore “if it manifests abnormal sensitivity or 
inflammation in both of its forelimbs or both of its hindlimbs" 
(15 U.S.C. § 1825(d)(5)). There is no requirement that the 
horse manifest abnormal sensitivity on both the anterior and 
posterior surfaces of its forelimbs or hindlimbs. 


In Jn re Holcomb, 35 Agric. Dec. 1165, 1167 (1976), it is stated: 


It is to be expected that in many, if not most, cases under 
the Horse Protection Act, the only evidence of soring will be the 
expert opinion of a veterinarian who testifies on the basis of his 
observation or examination that in his professional opinion, a 
particular horse was sored by the use of some chemical or 
mechanical agent, for the purpose of affecting its gait. It should 
be further expected that the veterinarian will frequently not be 
able to tell whether the soring agent used was mechanical, or 
chemical, or both. Unless this remedial statute is to be 
rendered sterile, the Government should not be required to 
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prove the soring device or agent applied in a particular case. 


Respondents also contend that horses are typically sored on the 
anterior portion of the front legs, but the quotations above show that 
it is not unusual to have a horse sored only on the posterior portion of 
the front legs. 


In Edwards, it is also explained that veterinarians can distinguish between 
a pain reaction from palpation and a high strung or nervous horse, or a horse 
that is silly about its feet, as follows (49 Agric. Dec. at 202-03): 


Respondents’ reply to the section 1825(d)(5) presumption, and the 
Complainant’s evidence, is the wholly untenable assertion that both 
horses were silly about their feet and that was the cause of their 
responses. This assertion is without any basis. All four United States 
Department of Agriculture doctors testified that they are familiar with 
high-strung, or nervous, or silly horses and follow a simple procedure 
to distinguish such horses from those that are experiencing pain. That 
is, they look for, and in both cases found, specific spots which were 
painful when palpated. 


As testified to by Drs. Riggins and Jordon, they conduct their 
examinations in a consistent fashion palpating different areas of the 
horse’s front legs looking for indications of pain. 


After finding what appear to be pain responses evidenced by the 
horse trying to jerk its foot away, they move to other parts of the leg 
and then return to the spot where they previously got a response. If 
the horse again gives a pain response they will go away from that spot 
and come back. This is done to be certain it is a pain response and 
not just a "silly" reaction. (Tr. 61, 103). As Dr. Riggins testified: 


. if a horse is silly about his foot, you can be holding it 
and you can touch him anywhere and the horse is going to 
move. And the way to differentiate if he’s sore or not is I will - 
- a certain spot -- if that horse is moving when I touch that 
certain spot, I'll go around to other places. I might even go 
further on his leg and palpate it. And the horse, if he’s silly 
about it, you can tell other places where I know there is no pain, 
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he exhibits some response, I know he’s kind of silly. But then 
I can go back, if you get pain response every time you go back 
there, well, then, you know it’s pain instead of being silly about 
his foot. (Tr. 61-62). 


A nervous or silly horse will have a reaction upon palpation 
anywhere. "Eb’s Little Princess" and “Great Big Country" both 
responded only when a small area was palpated and both showed the 
response repeatedly when palpated there, but showed no response 
when palpated elsewhere. 


The record in the present case similarly shows that the Department’s two 
veterinarians, one of whom had checked between 5,000 and 6,000 horses for 
Horse Protection Act violations over a 5-year period (Tr. 36-37), and the 
other between 2,000 and 3,000 horses since 1978 (Tr. 75-76), could distinguish 
between a pain response to palpation and some other condition or 
circumstance, including being "silly" about his feet or experiencing agitation 
from being nearby a large number of other horses at the check-in (Finding 13; 
Tr. 39-40, 79-82). Based upon my examination of the record in this case, in 
addition to my examination of the records in 54 other Horse Protection Act 
cases, I am convinced that palpation alone is a highly reliable method of 


determining whether a horse is sore, within the meaning of the Horse 
Protection Act.’ 


*The Congress acted concerning the enforcement of the Horse Protection Act in Fiscal Year 
1993. A proviso in the Animal and Plant Health Inspection Service’s (APHIS) "salaries and 
expenses" appropriation for Fiscal Year 1993, reads, in pertinent part, as follows (Pub. L. No. 
102-341, 106 Stat. 873, 881-82 (1992)): 


ANIMAL AND PLANT HEALTH INSPECTION SERVICE 
SALARIES AND EXPENSES 
(INCLUDING TRANSFERS OF FUNDS) 


For expenses, . . . to carry out inspection, quarantine, and regulatory activities; . . . 
$432,900,000, . . .: Provided further, That none of these funds shall be used to pay the 
salary of any Department veterinarian or Veterinary Medical Officer who, when 
conducting inspections at horse shows, exhibitions, sales, or auctions under the Horse 
Protection Act, as amended (15 U.S.C. 1821-1831), relies solely on the use of digital 

(continued...) 
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3(...continued) 
palpation as the only diagnostic test to determine whether or not a horse is sore under 
such Act. 


APHIS’ Fiscal Year 1993 appropriation for enforcement of the Horse Protection Act was 
$358,000 (H.R. Conr. Rep. No. 815, 102d Cong., 2d Sess. at 20 (1992)). 


An examination of the proceedings reported in the Congressional Record during the 
pendency of H.R. 5487 reveals no discussion of this proviso (138 Conc. Rec. H5548, H5576 
(daily ed. June 30, 1992); 138 Conc. Rec. $10,417, $10,420 (daily ed. July 28, 1992); 138 Conca. 
REC. H7686, H7697, H7708 (daily ed. Aug. 6, 1992); 138 Conc. Rec. H7727, H7732 (daily ed. 
Aug. 7, 1992); 138 Conc. Rec. H7900, H7924-26 (daily ed. Aug. 11, 1992); 138 Conc. REc. 
$12,275, $12,276 (daily ed. Aug. 11, 1992)). 


The pertinent House and Senate Committee Reports are as follows: H.R. Rep. No. 617, 
102d Cong., 2d Sess. at 48 (1992); S. Rep. No. 334, 102d Cong., 2d Sess. at 49 (1992); H.R. Con. 
Rep. No. 815, 102d Cong., 2d Sess. at 20-21 (1992). Although the House Committee Report 
States that "relying on digital palpation of a horse’s pastern as the exclusive means of diagnosing 
horses is ineffective," the comments were apparently not based upon any hearings on the issue, 
and USDA has not testified, or otherwise commented, upon the issues underlying the views in 
the House Committee Report, or the views in the Senate Report recommending "bill language 
directing APHIS to discontinue its practice of relying on digital palpation as the only diagnostic 


test . .. to determine whether or not a horse is sore under the act." The proviso only applies 
to the 1993 Fiscal Year (October 1, 1992-September 30, 1993). There is nothing in the legislative 
history to suggest that Congress intended any of this to be retroactive. 


An examination of APHIS’ Fiscal Year 1994 appropriation for the Horse Protection Act 
does not reveal any restrictive language, like that in the 1993 appropriation (Pus. L. No. 
103-111, 107 Stat. 1046 (1993)). 


The pertinent House and Senate Committee Reports are as follows: H.R. Rep. No. 153, 
103d Cong., 1st Sess. at 44-45 (1993); S. Rep. No. 102, 103d Cong., 1st Sess. at 46, 48 (1993); 
H.R. Cone. Rep. No. 212, 103d Cong., 1st Sess. at 22-23 (1993). 


The House Report contained no limiting language concerning HPA enforcement, but 
provided increased funding from FY 1993--($358,000) to FY 1994-- ($481,000). The Senate 
Report recommended identical statutory language in FY 1994 as in the FY 1993 appropriation 
for HPA enforcement, and increased funding by only $3,000, as follows: 


Horse protection.—The Committee recommends bill language identical to that in the 
1993 act requiring APHIS not to rely solely on the use of digital palpation as the only 
diagnostic test to determine whether or not a horse is sore under the Horse Protection 
Act. 

(continued...) 
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Virtually all Respondents in these types of cases complain that USDA 
veterinarians are using digital palpation solely, and only digital palpation, to 
determine whether horses are sore. However, such subjective conclusions by 
USDA veterinarians in Horse Protection Act cases are not actually dispositive 
of this issue. In fact, USDA veterinarians are merely providing evidence, 
through their diagnosis, to fact-finders, who then determine if a particular 
horse is sore under the Act. This was recently stated in Elliott v. 
Administrator, APHIS, 990 F.2d 140, 145-46 (4th Cir. 1993), cert. denied, 114 
S.Ct. 191 (1993), as follows: 


Elliott also argues that the Act is vague because it fails to establish 
uniform standards for examination and diagnoses by USDA 
veterinarians. In other words, he complains that the determination of 
"sore" depends on the subjective conclusion of the USDA veterinarian. 
In fact, the fact-finder makes the determination as to whether or not 
a horse was "sore". The USDA veterinarians merely provided evidence, 
through their diagnosis, as to whether or not this is the case. Their 
findings are subject to the same scrutiny as any other evidence. As one 
court ably put it: 


[A]ccepting that the opinions of the examining veterinarians are 


subjective to a degree, that subjectivity is no more than that 
inherently present whenever expert opinion is used for 


4(...continued) 


However, the Conference Report adopted the House Report position--no limiting language 
in the statute, and increased funding to $481,000--but, the conferees explained the compromise 
in this way: 


Amendment No. 48: Deletes Senate language providing that APHIS veterinarians 
may not use digital palpation as the only diagnostic test used to determine horse soring. 
The House bill contained no similar provision. Funding provided in the bill to carry out 
activities of the Horse Protection Act includes an increase of $120,000. The conferees 
agree that these additional funds should be used to purchase thermograph machines and 
to provide additional training and evaluation. Neither these machines nor digital 
palpation should be used as the sole means to determine whether soring has occurred, 
but they should be used as additional diagnostic tools. 


Here, as before, there is nothing in the 1994 legislative history to suggest that Congress 
intended any of this to be retroactive. 
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evidentiary purposes in adjudicative proceedings. The 
evidentiary use of expert opinions, in particular those supported 
by live testimony and subject to the defendants’ cross- 
examination, does not violate the due process clause. See e.g., 
Richardson v. Perales, 402 U.S. 389, 408 (1971); Lloyd Sabaudo 
Societa v. Elting, 287 U.S. 329, 339-340 (1932). 


Fleming v. USDA, 713 F.2d 179, 186 (6th Cir. 1983). 


Finally, the Summary of Alleged Violations form and affidavits were 
entitled to be regarded as having a high degree of credibility. 

The Summary of Alleged Violations form and the affidavits, together with 
the testimony of the VMOs, clearly established a prima facie case that the 
horse was sore. Dr. Hendricks testified that a diagnosis of sore “presumes 
some human agency had done something to this horse" (Tr. 99). In addition, 
a statutory presumption of soreness was established by virtue of the findings 
(Findings 8, 14) of abnormal sensitivity in both of its forelimbs (15 U.S.C. 
§ 1825(d)(5)). Those findings are sufficient to raise the statutory presumption 
of soreness (15 U.S.C. § 1825(d)(5)), which was not rebutted by Respondents. 
As stated in Jn re Gray, 52 Agric. Dec. __, slip op. at 43 (July 23, 1993), 
appeal docketed, No. 93-3875 (6th Cir. Aug. 20, 1993): 


"It is well established that bilateral, reproducible pain in response to 
palpation, standing alone, is sufficient to be considered abnormal 
sensitivity and thus support a finding of a violation of the Act." Jn re 
Smith, 51 Agric. Dec. 327, 330-31 (1992), citing In re Sparkman, 50 
Agric. Dec. 602, 612-13 (1991), and Jn re Holt, 49 Agric. Dec. 853, 862 
(1990). 


Respondents did not rebut the presumption or the prima facie case that 
the horse was sore. That was also the case in Elliott, supra, in which the court 
stated (990 F.2d at 146) (emphasis added): 


Elliott further contends that the ALJ impermissibly relied on the 
statutory presumption that if a horse is "abnormally sensitive" it is 
deemed to be "sore." 15 U.S.C. § 1825(d)(5). Elliott argues that 
“abnormally sensitive" is so vague as to be violative of due process and 
that equating "abnormal sensitivity" to deliberate treatment to render 
a horse "sore" is an unwarranted and unsupported presumption. We 
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find it unnecessary to consider the presumption established by § 
1825(d)(5) in light of the direct evidence that the horses were "sore." 
The examining veterinarians did not simply conclude that the horses were 
abnormally sensitive in two limbs and, therefore, were "sore." Each 
veterinarian testified to the effect that the three horses plainly experienced 
a high degree of pain upon palpation of their forelimbs, demonstrated by 
the horses’ immediate and reflexive pulling away from the palpation, 
rearing up and sagging down on the hindquarters, and instinctively 
cinching up the abdominal muscles. The diagnosis was not based upon 
mere abnormal sensitivity. The veterinarians specifically opined that 
the pain responses were not the result of some other type of injury but 
rather were deliberately inflicted. In other words, the horses, when 
inspected, were "sore" within the meaning of the Act. As previously 
discussed, the veterinarians noted other conditions indicating the horses 
were "sore": (1) hair loss which indicated the use of action devices or 
caustic chemicals; (2) inflammation in the forelimbs; and (3) unusual 
stance, movement and expression. The testimony was in the form of 
professional opinions linking cause and effect, not simple reliance on a 
statutory presumption. Although the ALJ cited the presumption, his 
opinion clearly shows he determined, based on the evidence presented, 
that the animals were "sore" on the days they were "entered." 
Unquestionably, substantial evidence supports those conclusions. 
[Footnote omitted.] Where there is a factual finding that a horse was 
"sore", even in the absence of the presumption, it is irrelevant that 
there may have been reliance on a presumption. Thornton v. USDA, 
715 F.2d 1508, 1511 (11th Cir. 1983) (citing Fleming v. USDA, 713 F.2d 
179, 188 (6th Cir. 1983)). We, therefore, find it unnecessary to 
examine whether or not the presumption passes constitutional muster. 
See Usery v. Turner Elkhorn Mining Co., 428 U.S. 1 (1976). 


In this proceeding, I rely on the presumption as well as the prima facie 
case that the horse was sore. Drs. Riggins and Hendricks both noted that the 
horse they examined jerked its foot away and tightened its abdominal muscles, 
and that both pasterns were abnormal. The horse, when inspected, was "sore," 
within the meaning of the Act. 
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II. Jack Kelly and Erma Kelly Entered, and Allowed the Entry of, "Jo 
Jack’s Pride." 


Respondents have no real defense to the allegation that Respondents 
entered, and allowed the entry of, "Jo Jack’s Pride" on September 1, 1989, 
because Respondents stipulated these facts in their Answer and at the hearing. 

Respondents’ Answer, I B. (Apr. 3, 1991) reads, as follows: 


B. At all times material herein, Respondent Jack Kelly was the 
trainer and joint owner of the [horse] known as "Jo Jack’s Pride" and 
Respondent Erma Kelly was a joint owner thereof and she entered this 
horse as Entry No. 114, Class No. 92, on September 1, 1989 at the 
Tennessee Walking Horse National Celebration at Shelbyville, 
Tennessee. 


In addition, Respondents stipulated at the hearing that they "allowed the 
entry of the subject horse in this exhibition," as follows (Tr. 5-6): 


MR. [STAMPER]: Your Honor, the Respondents are prepared to 
admit and stipulate and perhaps thereby remove proof on the issue of 
whether the owner or owners allowed the entry of the subject horse in 
this exhibition. It is admitted that they did allow such entry. 


THE COURT: Ms. Carroll, do you accept that proposed 
stipulation? 


MS. CARROLL: I do. 


THE COURT: Thank you. 


Erma was listed on the entry form as trainer (CX 1). Evidence, however, 
and stipulation show Jack Kelly was actually training the horse. Erma Kelly 
was listed as trainer to deprive the show management of a $25 fee (Tr. 
164-65). 

The ALJ concluded that Complainant had wrongfully gone against Erma 
as trainer, when the evidence was that Jack actually trained the horse (Initial 
Decision at 5 (Findings 3, 4), 12 (Discussion)). However, it is irrelevant who 
trained the horse. What is important concerning the statute is whether 
someone “entered" the horse, which comes under section 5(2)(B) of the Act 
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(15 U.S.C. § 1824(2)(B))—"entering ... in any horse show ... any horse 
which is sore," or whether an owner allowed the entry of a horse which is sore 
(15 U.S.C. § 1824(2)(D)). The Act says nothing about trainers, but does 
prohibit owners specifically from allowing the prohibited activities (15 U.S.C. 
§ 1824(2)(D)). Realistically, it is usually the trainer who enters the horse, but 
it does not have to be, under the Act. I find that both Jack Kelly and Erma 
Kelly were each more than sufficiently involved in the entry process for both 
to have violated section 5(2)(B) of the Act (15 U.S.C. § 1824(2)(B)), by 
entering "Jo Jack’s Pride" in the horse show, while the horse was sore, for the 
additional reasons below. 

“Entering,’ within the meaning of the Act, is a process that begins with the 
payment of the entry fee and which includes pre-show examination by the 
DQP and/or USDA veterinarians." Jn re Elliott (Decision as to William 
Dwaine Elliott), 51 Agric. Dec. 334, 344 (1992), aff'd, 990 F.2d 140 (4th Cir. 
1993), cert. denied, 114 S.Ct 191 (1993). "[T]he entering of a horse is a 
continuing process, not an event, and includes all activities required to be 
completed before a horse can actually be shown or exhibited." (Jd. at 342). 
In affirming Elliott, the court stated (Elliott v. Administrator, supra, 990 F.2d 
at 145): 


Elliott asserts that "entering," as used in 15 U.S.C. § 1824(2)(B), 


constitutes only registration of the horse and payment of the entry fee. 
The time period between such time and the actual show, he asserts, is 
not included within the meaning of "entering." We cannot agree that 
"entering" means simply paying the fee and registering the horse for 
showing, which oftentimes is done by mail without the requirement for 
presenting the horse. Inspection of the horse is a prerequisite to the 
horse being eligible to show and the horse is not fully qualified to show 
until the inspection is passed. The plain meaning of "entering" a horse 
in a show would seem to encompass all the requirements—including 
inspection—and the time necessary to complete those requirements. 


Even if we were to agree, however, that the plain meaning of the 
Act is not clear, the USDA’s interpretation is entirely reasonable and 
consistent with Congressional intent and thus must be upheld. ... We 
conclude that the USDA’s interpretation of "entering" is reasonable and 
not contrary to Congressional intent and thus we are bound to give it 
effect. Chevron U.S.A., 467 U.S. at 842. 
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In In re Gray, 52 Agric. Dec. ___, slip op. at 14, 49 (July 23, 1993), appeal 
docketed, No. 93-3875 (6th Cir. Aug. 20, 1993), it is stated: 


[E]ntry is a process which includes a variety of actions such as the 
paying of the entry fee, the preparation of the horse for exhibition, and 
the pre-show presentation of the horse for inspection to the Designated 
Qualified Person ("DQP") and to the Department’s representatives. 


Accord In re Wagner (Decision as to Roy E. Wagner and Judith E. Rizio), 52 
Agric. Dec. 298, 314-16 (1993), appeal docketed, No. 93-3318 (4th Cir. 
June 28, 1993); In re Callaway, 52 Agric. Dec. 272, 292-94 (1993). 

From the foregoing, it is clear that both Respondents were very involved 
in entering the horse, all during the entry process. Thus, I find that both 
Respondents, as owners, allowed the entry of the horse—a fact to which 
Respondents stipulated. Moreover, the Respondents both conducted actions 
which were integral parts of entering the horse (Findings 4 and 5), and both 
are found to have entered "Jo Jack’s Pride." 


Ill. The ALJ’s Initial Decision Is Reversed and Vacated. 


Other than some minor findings and conclusions, which will be addressed 
infra, the primary reason the ALJ dismissed this proceeding was the ALJ’s 
conclusion that the veterinarians’ testimony constituted unreliable hearsay, 
because the Summary of Alleged Violations form had been altered, and it was 
based upon past recollection recorded; to wit, CX 2, CX 3, and CX 4. The 
ALJ cites his similar decision in a similar case—the Jordan case—and quotes 
extensively from that decision (Initial Decision at 15-21). 

I reversed and remanded that case for the following reasons, which also 
apply, and control, herein, as follows (In re Jordan, 51 Agric. Dec. 1229, 
1229-30 (1992)): 


For the reasons set forth below, the Initial Decision and Order is 
vacated, and the case is remanded to Judge Kane. 


The ALJ did not regard Complainant’s documentary evidence (the 
USDA veterinarians’ examination report (VS Form 19-7) and the two 
veterinarians’ affidavits) as probative because the ALJ concluded that 
the two "Government veterinarians had no present recollection of their 
examination of the horse at the time of their testimony at hearing, and 
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so, CX 1, CX 2, CX 3, constitute hearsay." (Initial Decision at 9). He 
further concluded that the recorded recollections fail to provide the 
needed indicia of trustworthiness (Initial Decision at 10-15). 


But, past recollection recorded is considered reliable, probative and 
substantial evidence, and fulfills requirements of the Administrative 
Procedure Act (5 U.S.C. § 556(d)), if the affidavits were made while 
the events recorded were fresh in the witnesses’ minds, as stated in Jn 
re Rowland, 40 Agric. Dec. 1934, 1942 (1981), aff'd, 713 F.2d 179 (6th 
Cir. 1983)): 


Respondents complain that complainant’s evidence should be 
disregarded because it is "based upon past recollection recorded 
and not independent memory" (Appeal 1). However, 
respondents did not object to the admission of such evidence 
and, therefore, they are not in a position to complain now. 
Moreover, complainant’s witnesses made their affidavits while 
the events recorded were fresh in their minds, and such 
evidence is "reliable, probative, and substantial," as required by 
the Administrative Procedure Act (5 U.S.C. § 556(d)). 


In the present case, Respondents did not object to the admission of 
CX 1, the form filled out by the two veterinarians stating their 
conclusion that the horse was sore. Moreover, the record shows 
conclusively that CX 1 and CX 2 were filled out while the events were 
fresh in the minds of the veterinarians, and CX 3 was filled out only 2 
weeks after the examination, based on notes made while the events 
were fresh in the mind of the veterinarian. Hence the ALJ erred in 
failing to regard CX 1, CX 2, and CX 3 as reliable and probative. 


In the case, sub judice, the Respondents did not object to the admission 
of these Complainant’s exhibits. The record also shows that CX 4 was filled 
out the same day as the events, and the others either 1 day (CX 3) or 4 days 
(CX 2) later, while the events were fresh in the veterinarians’ minds. Hence, 
the ALJ erred in failing to regard CX 2, CX 3, and CX 4 as reliable, 
probative and substantial. 

Turning to some of the other errors, the fact that Dr. Riggins "whited-out" 
the "X" marks on the posterior pastern of the left foot on Form 19-7, item 35, 
does not at all have the sinister connotation given it by the ALJ in his Finding 
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14. The "X" marks which were removed are no doubt inadvertent marks, 
because their removal comports with the written evidence on that form, which 
written evidence was made within a "very few minutes" after the examination 
occurred (Tr. 52). The written evidence on the form states, "Moderate pain 
response on anterior pastern of the left foot--none in the posterior pastern of 
same foot" (CX 4, item 35). Moreover, the written affidavits of both 
veterinarians (CX 2, 3) have written out the exact explanation and explication 
of the diagram in item 35, as corrected. By analogy, I find that when writing 
a personal check, one occasionally corrects an error and initials the change. 
This applies to changes in contracts for real estate, as well. Such initialled 
changes are also frequently found in the affidavits introduced in Horse 
Protection Act cases (see, e.g., CX 2, p. 1, in which Dr. Riggins initialled a 
change in his affidavit on September 5, 1989, in blue ink that looks exactly like 
the change on CX 4, item 35). 

Dr. Riggins’ initials affixed to the change on CX 4, item 35, do not show 
subterfuge, or a reason to cast suspicion on the observations. Furthermore, 
the ALJ’s statement in his Finding 14 that "Dr. Riggins testified that he could 
not recall if his affidavit (CX 2) accurately reflected the observations he made 
on September 1, 1989[] (Tr. 47-48)" misquotes Dr. Riggins. Dr. Riggins was 
merely referring at Tr. 48, the first part of line 1, to his prior testimony at Tr. 
45 that at the time of his testimony, he had no present recollection of his 
examination, but he did testify at Tr. 48, the latter part of line 1 through line 
3, that "I do know that I wrote--that is what I find--found in the horse when 
I wrote the affidavit." 

The ALJ’s Finding 4 is of no merit because, as discussed, supra, whoever 
is the trainer of the horse is irrelevant. The Act is concerned with who enters, 
or, in the case of an owner, allows the entry of the horse. 

The ALJ’s Finding 5 asserts that the horse passed numerous other 
inspections. This is irrelevant. 

The ALJ’s Finding 6 places some weight on the size of the inspection 
facility, confusion, etc. This has no merit, as the evidence showed that the 
USDA veterinarians were able to determine whether a horse was sore, or 
overly excited, nervous, or "silly" about its feet (Finding 13; section I, supra). 

The ALJ’s Finding 7 seemingly faults the Complainant for not providing 
the actual report and affidavit from DQP Flynn. Such report is not required 
by the Act. Anyway, there was ample testimony by the veterinarians, and in 
the Complainant’s exhibits, to establish Mr. Flynn’s excusal of the horse. The 
lack of the DQP’s report and affidavit is irrelevant. 

The ALJ’s Finding 11 states that the Summary of Alleged Violations form 
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does not show the date it was prepared, but the date and approximate time 
of the event are shown in CX 4, item 4, as "9/1/89 8:00 PM." Dr. Riggins 
testified that the form was prepared the same night as the examination (Tr. 
52). This finding, too, lacks substance. 

The ALJ’s Finding 13 is a long “chain of custody" of Form 19-7 (CX 4), 
which is irrelevant to this proceeding. The “alteration” alluded to by the ALJ 
was striking "Erma" and adding "Jack" Kelly’s name as trainer, because it was 
determined that Erma had deceitfully put her name down on the entry form 
(CX 1) as trainer, rather than the true trainer (Jack Kelly), to deprive the 
Celebration of a $25 fee (Tr. 19, 164-65). Erma’s misbehavior is hardly a 
reason to fault USDA investigators for altering the form to show the correct 
name of the trainer of the horse. 

The ALJ’s Finding 14 has already been addressed, supra, and together with 
Findings 15, 16, and 17, constitute the ALJ’s conclusion that "whited-out" "X" 
marks in a "traumatized," "area of damage" of the left posterior pastern 
renders all the government witnesses’ affidavits and testimony not credible. 
I disagree. 

There is a logical, sufficient reason for removing the obviously inadvertent 
"X" marks from the diagram. As already noted, above, it makes the diagram 
consistent with the written affidavits. Moreover, the "X" marks on the 
diagram are not “areas of injury," or "traumatized" areas, but rather areas of 
abnormal sensitivity which are statutorily necessary for determining soreness. 

The ALJ’s last two Findings, 19 and 20, again address the "silly" horse and 
"confusion" findings. There is no evidence in the record to support the 
Respondents’ and the ALJ’s belief that the soreness detected by very 
experienced veterinarians was the result of a "silly," excited horse, and/or the 
confusion of a large horse show. These have no merit either. The ALJ’s 
Finding 20 also refers to the fact that the Department’s witnesses testified that 
Dr. Riggins examined the horse before Dr. Hendricks, while Respondent Jack 
Kelly, "who had a present recollection of the examinations, testified [that] 
Mr. Flynn’s examination [i.e., the DQP’s examination] was followed by 
Dr. Hendricks’ and then by Dr. Riggins’ (Tr. 128, 142).". The ALJ does not 
state who he believes, but, in view of the obvious bias of Respondent Jack 
Kelly, and the non-bias and extensive experience of the Department’s 
veterinarians, I conclude that the Department’s witnesses correctly stated the 
order of their examinations. This is buttressed by the fact that Dr. Riggins 
signed the Summary of Alleged Violations form first (CX 4), and prepared the 
lower half of the form, items 25 through 39. Dr. Riggins testified (Tr. 42-43): 





JACK KELLY and ERMA KELLY 1303 
52 Agric. Dec. 1278 


Q. Okay. Did you, in fact, fill out items number 25 through 39 on 
this form? 


A. Yes. We have a policy that when there’s more than one 
veterinarian, if the person that first examines the horse and finds it -- 
thinks he’s sore and we concur with the other veterinarian and he 
agrees that he’s sore, then the person that first found the horse will 
write up this document. We just have the procedure. There’s no 
reason for it, but that’s what we do. 


Hence the fact that Dr. Riggins signed the form first and filled out the 
lower half is strong evidence, in view of the Department’s standard procedure, 
that Dr. Riggins examined the horse before Dr. Hendricks. 

All of the Respondents’ arguments, whether specifically addressed herein 
or not, have nonetheless been carefully considered, and are found without 
merit. 


IV. Sanction. 
Turning to the sanction, the Department’s current sanction policy is set 


forth in In re S.S. Farms Linn County, Inc. (Decision as to James Joseph 
Hickey and Shannon Hansen), 50 Agric. Dec. 476, 497 (1991), aff'd, 991 F.2d 


803 (9th Cir. 1993) (Table) (text in WESTLAW) (not to be cited as precedent 
under 9th Circuit Rule 36-3), as follows: 


It is appropriate to state expressly the practice that has been 
followed by the Judicial Officer in recent cases, viz., that reliance will 
no longer be placed on the "severe" sanction policy set forth in many 
prior decisions, e.g., In re Spencer Livestock Comm’n Co., 46 Agric. 
Dec. 268, 435-62 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 
1988). Rather, the sanction in each case will be determined by 
examining the nature of the violations in relation to the remedial 
purposes of the regulatory statute involved, along with all relevant 
circumstances, always giving appropriate weight to _ the 
recommendations of the administrative officials charged with the 
responsibility for achieving the congressional purpose. 


Concerning the civil penalty, the Act requires that the Secretary consider 
the following factors to determine the amount of a civil penalty (15 U.S.C. 
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§ 1825(b)(1)): 


[T]he nature, circumstances, extent and gravity of the prohibited 
conduct and, with respect to the person found to have engaged in such 
conduct, the degree of culpability, any history of prior offenses, ability 
to pay, effect on ability to continue to do business, and such other 
matter as justice may require. 


I have carefully considered these factors, based upon the evidence of 
record. In most cases, the maximum civil penalty of $2,000 per violation is 
warranted (In re Stamper, 42 Agric. Dec. 20, 62 (1983), aff'd, 722 F.2d 1483 
(9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992) (Excerpt from Stamper 
attached as an Appendix hereto); Jn re Elliott, 51 Agric. Dec. 334, 350-51 
(1992) (Decision as to William Dwaine Elliott), aff'd, 990 F.2d 140 (4th Cir. 
1993), cert. denied, 114 S.Ct. 191 (1993). The Complainant recommended that 
the violation in this case deserved the routinely appropriate amount of $2,000 
for the first offense, to be paid jointly (Complainant’s Proposed Findings at 
33-35 (Feb. 28, 1992)). I agree with that determination, because there is 
precedent in Stamper for imposing jointly the usual $2,000 civil penalty on a 
married couple, rather than twice the civil penalty on spouses who register one 
horse in both their names (Id. at 63-64): 


Since the horse’s owners in this case are husband and wife, it would 
seem appropriate to require them jointly to pay a single civil penalty, 
rather than impose separate civil penalties against each. That is, in the 
case of married couples, there is no reason for imposing twice the civil 
penalty on couples who register their horse in both names as is 
imposed on those who register the horse in one name only. 


Complainant also recommended that a year’s disqualification is warranted. 
Recent cases and those decisions going back to the passage of the 
disqualification amendment to the HPA in 1976* show that a 1-year minimum 
disqualification ordinarily accompanies a civil penalty for a soring violation. 


“The disqualification provision was added by Congress in 1976 to provide a strong deterrent 
to subsequent violations by parties who had the economic means to pay the civil penalties as 
operation costs. See H.R. Rep. No. 1597, 94th Cong., 2d Sess. 11 (1976), reprinted in 1976 
U.S.C.C.A.N. 1696, 1706. In re Rowland, 40 Agric. Dec. 1934, 1934-49 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983). 
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This policy was recently restated in Jn re Elliott, supra, 51 Agric. Dec. at 352: 


The imposition of a period of disqualification is discretionary. 
However, a disqualification period had been recommended by APHIS, 
and the Judicial Officer has held that disqualification is an appropriate 
sanction in almost every Horse Protection Act case. In Jn re Rowland, 
the Judicial Officer noted (40 Agric. Dec. at 1951-52 [, aff'd, 713 F.2d 
179 (6th Cir. 1983))]: 


Congress has provided the Department with the "tools" 
needed to eliminate the practice of soring Tennessee Walking 
Horses. But they must be used, to be effective. In order to 
achieve the Congressional purpose of the Act, it would seem 
necessary to impose at least the minimum disqualification 
provisions of the 1976 amendments on every horse owner (and 
trainer) who allows one of his horses to be exhibited while 
sore.” 


[There is a remote possibility that the circumstances in 
some particular case, not presently envisaged, might justify a 
departure from that policy. Since it is clear under the 1976 
amendments that intent and knowledge are not elements of a 
violation,] I can envisage no circumstance presently warranting 
an exception from this policy.’ 


For the reasons set forth in Stamper, attached as an Appendix, the 
customary, minimum disqualification period should be imposed here. 


‘It is my policy to examine the facts and circumstances of each case to see whether an 
exception to this policy is warranted. An examination of the record here does not lead me to 
believe that an exception is warranted. In this respect, however, I am necessarily influenced by 
the views expressed in Stamper (attached as an Appendix) as to why lack of knowledge or intent 
should not be a circumstance mitigating the sanction. Since there is never, or almost never, 
proof of knowledge or intent, if that were cause for not imposing a disqualification order, there 
would never, or almost never, be a disqualification order issued. The civil penalty for soring 
would be an acceptable cost of doing business, and the remedial purposes of the Act would not 
be achieved. But if the Stamper views are correct, viz., that a disqualification order is ordinarily 
necessary to achieve the Act’s purpose even where there is no proof of knowledge or intent, it 
would take an extraordinary circumstance to warrant not imposing a disqualification order. 
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For the foregoing reasons, the following Order should be issued. 
Order 


1. Respondents Jack Kelly and Erma Kelly are jointly assessed a civil 
penalty of $2,000. The civil penalty shall be paid by certified check or money 
order, made payable to the Treasurer of the United States, and forwarded to 
Colleen A. Carroll, Esq., Office of the General Counsel, United States 
Department of Agriculture, Room 2014, South Building, 
Washington, D.C. 20250-1417, within 30 days from the date of service of this 
Order on Respondents. 

2. Respondents Jack Kelly and Erma Kelly are disqualified for 1 year 
from showing, exhibiting, or entering any horse, directly or indirectly through 
any agent, employee, or other device, and from judging, managing or 
otherwise participating in any horse show, horse exhibition, or horse sale or 
auction. The provisions of the disqualification order shall become effective on 
the 30th day after service of this Order on Respondents. 


APPENDIX 


Excerpt from In re Stamper, 42 Agric. Dec. 20, 44-63 (1983), aff'd, 722 F.2d 
1483 (9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992). 
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NONPROCUREMENT DEBARMENT AND SUSPENSION 


DEPARTMENTAL DECISION 


In re: DAVID L. HIGGS AND MICHAEL CRAYFORD, d/b/a WEBSTER 
MANAGEMENT ASSOCIATES, d/b/a HIGGS & CRAYFORD, INC. 

DNS Docket No. 93-2. 

Decision and Order filed October 1, 1993. 


Debarment - Fraudulent misrepresentations - Debarring agency’s burden of proof. 


Chief Judge Palmer affirmed the three year debarment of respondents which was justified by 
their fraudulent misrepresentations regarding the FmHA financed housing projects that they 
managed. Respondents overcharged a very low income tenant, reported her apartment to 
FmHA as a non-income producing unit, and deposited the rent paid by that tenant in their 
personal account, rather than the project account. Respondents also submitted false documents 
to FmHA, which misrepresented the marital status of Mr. Crayford’s father, so that he could 
obtain a larger apartment than he, as a single resident, was entitled to occupy. An additional 
cause for debarment which was listed in the notices of suspension and proposed debarment was 
not supported by the evidence. The debarring agency has the burden of developing an 
administrative record to support the causes for debarment as described in the notice of 
suspension and proposed debarment. 


Sharon Longino, Debarring Official. 
Dennis J. Tarantino, Esq., Glens Falls, NY, for Respondent 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge 


Preliminary Statement 


This Decision and Order is issued pursuant to 7 C.F.R. § 3017.515, in 
disposition of Respondents’ appeal of their debarment by the Farmers Home 
Administration (FmHA), an agency of the United States Department of 
Agriculture (USDA), under the governmentwide system for nonprocurement 
debarment and suspension as implemented by 7 C.F.R. §§ 3017.100 --.515 
(Regulations). On July 12, 1993, Respondents, David L. Higgs and Michael 
Crayford, filed a timely appeal of the May 21, 1993, decision of the debarring 
official, Sharon Longino, Acting Administrator, FmHA, which debarred 
Respondents, individually, and doing business as Webster Management 
Associates, or Higgs & Crayford, from participation in government programs 
including federal financial and non-financial assistance and benefits for a 
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period of three years.’ The bases of their debarment are Respondents’ 
fraudulent misrepresentations related to their management of rural rental 
housing projects financed by FmHA. 

On July 14, and July 27, 1993, I entered rulings respecting the procedural 
requirements which would be applicable to this appeal because general rules 
of practice governing nonprocurement debarment and suspension appeals have 
not as yet been issued by USDA. Pursuant to those rulings, FmHA filed a 
copy of the administrative record on July 26, 1993.? Although the rules of 
procedure provide that Respondents were entitled to file a reply within ten 
days of the filing of the administrative record, no reply has been filed. 


Conclusion 
The administrative record fully supports the three-year debarment of 
Respondents, David L. Higgs and Michael Crayford, individually, and doing 
business as Webster Management Associates and doing business as Higgs & 


Crayford. Consequently, the decision of the Acting Administrator is affirmed. 


Discussion 


These debarment proceedings were instituted by FmHA pursuant to 7 
C.F.R. §§ 3017.100 --.515. On January 15, 1993, suspending official La Verne 


‘The Regulations, 7 C.F.R. § 3017.100 (a), state "Executive Order 12549 provides that to the 
extent permitted by law, Executive departments and agencies shall participate in a 
governmentwide system for nonprocurement debarment and suspension. A person who is 
debarred or suspended shall be excluded from Federal financial and nonfinancial assistance and 
benefits under Federal programs and activities. Debarment or suspension of a participant in a 
program by one agency shall have governmentwide effect." 


? On September 16, 1993, I issued a further Ruling Respecting Procedural Requirements, 
directing FmHA to file copies of three documents which were not included in the original 
administrative record--specifically, the Notices of Suspension and Proposed Debarment which 
were issued to each Respondent on January 16, 1993, and a complete copy of the Notice of 
Suspension and Proposed Debarment issued to Michael Crayford on February 1, 1993. On 
September 17, 1993, FmHA filed copies of the January 15, 1993, notices and a memo indicating 
that the February 1, 1993, notice to Mr. Crayford was probably issued in incomplete form, as the 
copy in the original administrative record would indicate. On September 24, 1993, FmHA further 
filed copies of correspondence between Respondents and FmHA relating to the scheduling of 
an informal meeting. 
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Ausman, Administrator of FmHA, issued Notices of Suspension and Proposed 
Debarment to Respondent David L. Higgs, individually and doing business as 
Webster Management Associates, and to Michael Crayford, individually and 
doing business as Higgs & Crayford. On February 1, 1993, suspending 
official, Sandra L. Weisman, Acting Administrator of FmHA, issued further 
Notices of Suspension and Proposed Debarment to Respondent David L. 
Higgs, individually and doing business as Higgs & Crayford, and Michael 
Crayford, individually and doing business as Webster Management Associates. 
The notices set forth the government’s reasons’ for taking such action and its 
consequences. FmHA informed Respondents that suspension was being 
imposed in accordance with 7 C.F.R. § 3017.405(a)(2) based on adequate 
evidence that a cause for debarment may exist. Respondents were advised 
that debarment was proposed pursuant to 7 C.F.R. § 3017.305(b)(1) which 
authorizes debarment for "violation of the terms of a public agreement or 
transaction so serious as to affect the integrity of an agency program, such as: 
a willful failure to perform in accordance with the terms of one or more 
public agreements or transactions"; 7 C.F.R. § 3017.305(b)(3), which 
authorizes debarment for “a willful violation of a statutory or regulatory 
provision or requirement applicable to a public agreement or transaction"; and 
7 C.F.R. § 3017.305(d) which authorizes debarment for "any other cause of so 
serious or compelling a nature that it affects the present responsibility of a 
person." 

On April 7, 1993, FmHA provided Respondents an opportunity to contest 
their suspension and proposed debarment at an informal meeting coordinated 
by George Von Pless, FmHA District Director, at Syracuse, New York. In 
addition to Respondents, the meeting was attended by Paul Dendis, FmHA 
Acting State Director; Peter Lorey, Rural Housing Chief; Donna Sanborn, 
Multi-Family Housing Coordinator; David Spader, Esq., Office of the General 
Counsel, USDA; and Dennis J. Tarantino, Esq. of Glens Falls, New York, 
counsel for Respondents. On May 21, 1993, the Acting Administrator of 
FmHA, Sharon Longino, issued notices of debarment to Respondents, 
effective January 15, 1993, through January 14, 1996. 


> In the February 1, 1993, notice to Michael Crayford there was an apparent omission of 
several lines of text which would have more fully explained the allegation respecting 
Respondents’ reporting of an apartment rented to Elizabeth Cushing as a non-revenue producing 
unit. However, I find that the remaining references to this irregularity in the notice of proposed 
debarment provide sufficient notice to Respondent regarding the basis of the allegation against 
him. 
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Pursuant to 7 C.F.R. § 3017.515, suspension and debarment decisions may 
be appealed to the Office of the Administrative Law Judges. The decision by 
the administrative law judge is based solely upon the administrative record, 
which must demonstrate the evidentiary basis for the decision. The 
administrative law judge may vacate the suspension or debarment if the 
implementing decision is found not to be based on the applicable standard of 
evidence; or is arbitrary, capricious and an abuse of discretion. The standard 
of proof by which the cause for debarment must be established is a 
preponderance of the evidence, 7 C.F.R. § 3017.314(c). The burden of proof 
is on the debarring agency, which has a duty to develop an administrative 
record to demonstrate that it has met this burden. 


Bases for Debarment 


The administrative record contains uncontroverted evidence supporting 
Respondents’ suspension and debarment in the memoranda of interviews 
conducted by the Department’s Office of the Inspector General (OIG) with 
Respondents and their employee, Ann M. Lareau, and in related documents. 
David Higgs and Michael Crayford, doing business as Webster Management 
Associates, managed housing projects financed by FmHA. Respondents made 
fraudulent misrepresentations with respect to the Martindale Terrace 
Apartments for which Webster served as the managing agent. Specifically, 
from October 1990 through January 1992, Respondents reported to FmHA 
that apartment #35 at Martindale Terrace, was a non-revenue producing unit. 
The apartment had been designated as non-revenue producing because it had 
previously served as Webster Management’s on-site office. However, during 
the relevant time, apartment # 35 was rented to Mrs. Elizabeth Cushing. The 
rent from Mrs. Cushing’s apartment was not deposited in the Martindale 
Terrace project account, as required, but was instead deposited to Webster 
Management’s own account and used for the business of Webster 
Management Associates. Moreover, Mrs. Cushing, a very low income tenant, 
who qualified for the base rent of $285, was overcharged at the rate of $350, 
the fair market value of the apartment. The motivation for Respondents’ 
conduct was their desire to recoup money which they claim is owed to them 
by Laskin Development, the owner of Martindale Terrace Apartments. 

In addition, on March 8, 1990, and March 5, 1991, Webster Management 
submitted false tenant certifications for Leonard and Edith Crayford, the 
parents of Michael Crayford. Although Edith Crayford was deceased, the 
documents submitted to FmHA listed her as a tenant and even contained her 
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purported signature. In response to FmHA’s request for documentation, 
Respondents also submitted a false death certificate on which Mrs. Crayford’s 
date of death had been altered to indicate she died after her husband 
occupied the apartment at Martindale Terrace. These false representations 
enabled Leonard Crayford to occupy a two bedroom apartment. As a single 
resident, he would otherwise have been assigned a one bedroom apartment. 
Respondents acknowledged at the informal meeting that the same result might 
have been achieved by requesting that FmHA grant a waiver allowing Leonard 
Crayford to occupy a two bedroom apartment. According to Respondents 
such waivers are routinely granted, but none was sought because of the follow- 
up effort required from the applicant. Respondents presented no evidence at 
the informal meeting to challenge the Department’s allegations regarding 
Martindale Terrace Apartments. 

A third set of circumstances is alluded to as cause for debarment in the 
notices of suspension and debarment, but is not supported by a preponderance 
of evidence in the administrative record. These allegations relate to the North 
Creek Apartments project in which Respondents, doing business as Higgs & 
Crayford, were involved as builder and also as general partner in the 
ownership entity. In conjunction with the construction contract for this 
FmHA financed housing project, Respondents submitted the name and 
resume of Edward Audette, to serve as project representative. The evidence 
indicates that Mr. Audette was paid through the payroll system of Webster 
Management prior to commencement of the construction contract for North 
Creek, during performance of the contract, and after substantial completion. 
Various correspondence in the administrative record allege that this 
circumstance demonstrates that Mr. Audette was an employee of Respondents 
and as such could not perform the role of project representative (also referred 
to as “clerk of the works"), which would require him to be an independent 
contractor, free from conflict of interest. However, Mr. Audette’s possible 
conflict of interest was not cited in the notices of suspension and proposed 
debarment. Instead, the proposed cause for debarment was described 
essentially as follows: the project representation fee was paid to Webster 
Management Associates, which employed Mr. Audette; therefore, excessive 
payment was made to Respondents in that the management fee for the project 
was paid twice. At the informal meeting, Respondents explicitly denied the 
allegation that they had received double payment of management fees. 
Subsequently, in the notices of debarment, the cause for debarment was 
described as excessive payment to Respondents, resulting in their unauthorized 
use of $5,400 in loan funds. Here the excessive payment was said to be 
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evidenced by the fact that although Respondents drew $15,600 for project 
representatve fees, Mr. Audette was paid only $10,560. Neither the allegation 
that Webster was paid twice for management fees nor the alleged amount 
paid to Edward Audette is supported by the evidence. 


Respondents’ Appeal 


Although counsel for Respondents contested the allegations regarding the 
North Creek project, at the April 7, 1993, informal meeting, he stated that 
Respondents were at that time raising no issue of fact with respect to the 
allegations regarding the Martindale Terrace Apartments. Mr. Tarantino 
stated that no Freedom of Information Act request had been submitted for 
the documentation supporting the alleged causes for debarment, and that 
Respondents were satisfied that the informal meeting was designed to lay out 
a proposed settlement. In sharp contrast, Respondents contend on appeal 
that they were denied a fair opportunity to contest their suspension and 
debarment, essentially because documentaion supporting the allegations was 
not presented to them at the informal meeting. However, I find that 
Respondents had the opportunity, provided by the Regulations, 7 C.F.R. § 
3017.313, to present information and argument in opposition to their proposed 
debarment at the April 7, 1993, meeting, but declined to fully utilize this 
opportunity. 

Respondents also argue that a prohibited punishment will result to them 
from debarment, which therefore should not be imposed because the 
Regulations, 7 C.F.R. § 3017.115(b), prohibit debarment for punishment or for 
any purpose other than protection of the public interest. However, debarment 
invariably has a negative impact on the party excluded from government 
programs. The Regulations cannot reasonably be interpreted, as Respondent 
suggests, to preclude such “punishment" which results to the debarred party 
as incident to the protection of the public interest. See, Janik v. Brock, 828 
F.2d 84, 91 (2nd Cir. 1987). 

In addition, Respondents contend that FmHA has not given adequate 
consideration and weight to circumstances which Respondents describe as 
mitigating factors. Respondents refer to their history of several successful 
projects which resulted in no allegations of wrongdoing, and their cooperation 
with the investigation of events leading to the suspensions and debarments. 
However, the serious nature of Respondents’ violations of the public trust is 
not alleviated by the absence of additional wrongdoing before or after the 
events at issue. Nor does their belief that they were entitled to recoup money 
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purportedly owed to them by the owner of Martindale Terrace excuse 
Respondents’ misrepresentations to FmHA in order to defraud a very low 
income tenant. Respondents refer to their assumption of liability for the acts 
of subordinates as a mitigating factor, but the record fully supports the 
allegations that Respondents, and not merely their employees, were 
responsible for the acts at issue. Respondents also allege that no qualified 
tenants were available for, and therefore none were deprived of, the two 
bedroom apartment occupied by Leonard Crayford. This assertion, which 
would support the view that Respondents did not believe false certifications 
were necessary to assure Mr. Crayford the desired apartment but submitted 
them anyway to avoid the inconvenience of "following up" on a request for 
waiver, merely suggests an alternative motive for the wrongdoing. None of 
these circumstances cited as mitigating factors supports the conclusion, which 
Respondents inexplicably propose in their appeal, that their conduct was not 
willful, fraudulent or resulting in personal benefit to them. Most importantly, 
none of Respondents’ purported mitigating factors provides reassurance that 
the public interest would be well protected in future dealings between 
Respondents and the government. 

Finally, Respondents argue that their suspension and debarment is 
arbitrary and capricious and constitutes an abuse of discretion because the 
suspending official failed to consider alternative penalties, specifically 
voluntary exclusion or continuation of covered transactions, as provided in 7 
C.F.R. § 3017.210 and 7 C.F.R. § 3017.220, respectively. Although the 
Regulations allow the Administrator to consider these options under 
appropriate circumstances, it is not required that they be employed in every 
case. To the contrary, it is specifically mandated that an exception allowing 
a debarred person to participate in a particular covered transaction “shall be 
granted only infrequently." 7 C.F.R. § 3017.215.* 

In sum, the record supports the Acting Administrator’s decisions to debar 
Respondents on two of the bases stated in each Notice of Debarment. 
Respondents’ fraudulent misrepresentations strike at the very heart of public 
trust. Nothing less than their debarment will provide the necessary protection 


* Additionally, Respondents assert that the Administrator should have noted his 
consideration of "factors to be considered by Suspending Official," as listed at 7 C.F.R. §§ 
3017.320(c)(3) and (4). These sections of the Regulations describe factors which the debarring 
official may consider if granting a request to reverse a debarment decision or to reduce the 
period or scope of debarment. These are not factors which must be explicitly evaluated in every 
decision to suspend or debar. 
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of the public interest. Moreover, the three-year term of debarment is 
commensurate with the seriousness of the causes for debarment as required 
by the Regulations, 7 C.F.R. § 3017.320. The maximum period of debarment 
imposed by the Acting Administrator is an appropriate term to allow time to 
resolve the very serious doubts concerning Respondents’ present responsibility 
and whether the government’s interest would be afforded adequate protection 
in future dealings with Respondents. 


Order 


It is hereby ordered that the three-year debarment of David L. Higgs and 
Michael Crayford, individually and doing business as Webster Management 
Associates, and doing business as Higgs & Crayford, effective January 15, 
1993, to January 15, 1996, is affirmed. This order shall take effect 
immediately. This decision and order is final and not appealable within the 
Department. 7 C.F.R. § 3017.515(d). 

Copies of this Decision and Order shall be served upon the parties. 
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PLANT QUARANTINE ACT 


DEPARTMENTAL DECISIONS 


In re) ROBERT L. HEYWOOD. 
P.Q. Docket No. 91-58. 
Decision and Order and Remand Order filed August 18, 1993. 


Civil penalty — Remand order — Offering mangoes for importation from Hawaii into the 
continental United States — Impartiality of ALJ — Substantial evidence — Notice of regulations 
— Unreasonable delay — New sanction policy — Financial condition. 


The Judicial Officer affirmed the decision by Judge Bernstein (ALJ) assessing a civil penalty of $750 
against Respondent for offering to a common carrier approximately 12.2 pounds of raw or 
unprocessed mango fruit for shipment from Hawaii into the continental United States. However, 
the Judicial Officer remanded the proceeding to the ALJ to determine whether the penalty should 
be reduced because of Respondent’s financial condition, under the new policy set forth in this 
decision for P.Q. and A.Q. cases. Under the new policy, which does not apply for serious or repeat 
violators, the civil penalty may be reduced if a Respondent alleges and proves by documentation that 
he or she is unable to pay the civil penalty requested in the Complaint. The civil penalty would be 
reduced below 25 percent of the amount requested in the Complaint only in the most unusual 
situations. A hearing should not be required to determine Respondent’s financial condition. The 
contention that the ALJ was not impartial because he is paid by the Department is dismissed as 
frivolous. Complainant met its burden of proof by much more than a preponderance of the 
evidence. Respondent received proper notification of the oral hearing. There is no requirement that 
the Department advertise the regulations, but the record shows that the Department does provide 
posters to be placed in postal facilities and mailers to inform the public about the regulations. There 
was no undue delay in the proceeding. 


Scott C. Safian, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a proceeding under the Plant Quarantine Act, as amended (7 U.S.C. 
§§ 151-154, 156-165, 167), the Federal Plant Pest Act, as amended (7 U.S.C. 
§§ 150aa-150jj), and the regulations promulgated thereunder (7 C.F.R. §§ 
318.13-318.13-16), in which Administrative Law Judge Edwin S. Bernstein 
(ALJ) filed an Initial Decision and Order on June 3, 1993, assessing a civil 
penalty of $750 against Respondent for offering to a common carrier 
approximately 12.2 pounds of raw or unprocessed mango fruit for shipment 
from Hawaii into the continental United States. 
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On June 7, 1993, Respondent appealed to the Judicial Officer, to whom final 
administrative authority to decide the Department’s cases subject to 5 U.S.C. §§ 
556 and 557 has been delegated (7 C.F.R. § 2.35).' The case was referred to 
the Judicial Officer for decision on August 16, 1993. 

Based upon a careful consideration of the record, the Initial Decision and 
Order is adopted as the final Decision and Order in this case, except that the 
effective date of the Order is changed in view of the appeal, and the case is 
remanded to the ALJ to consider whether, under the Department’s new sanction 
policy in P.Q. (Plant Quarantine) and A.Q. (Animal Quarantine) cases, the civil 
penalty should be reduced because of Respondent’s financial condition. 
Additional conclusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


The following bench decision (corrected for errors of spelling, punctuation 
and transcription) is excerpted from the record of the hearing held May 6, 1993, 
in St. George, Utah: 


This is an administrative proceeding for the assessment of a civil 
penalty under the Federal Plant Pest Act, as amended at 7 U.SC. §§ 
150aa through 150jj, the Plant Quarantine Act, as amended at 7 U.S.C. 


§§ 151 through 167, and the regulations at 7 C.F.R. §§ 318.13 through 
318.13-16. 


This proceeding was instituted by a Complaint filed on July 11, 1991, 
by the Administrator of the Animal and Plant Health Inspection Service 
(APHIS), United States Department of Agriculture (USDA). The 
Complaint alleged that on or about August 1, 1990, Respondent, Robert 
L. Heywood, offered for shipment to a common carrier, namely, the 
United States Postal Service, approximately 12.2 pounds of raw or 
unprocessed mango fruit from Hawaii into the continental United States, 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
$§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 





ROBERT L. HEYWOOD 1317 
52 Agric. Dec. 1315 


in violation of 7 C.F.R. §§ 318.13(b) and 318.13-2(a)(1), because such 
fruits are prohibited from being shipped from Hawaii into the continental 
United States. Respondent filed an Answer on August 7, 1991, in which 
he denied the material allegations of the Complaint. 


I have conducted a hearing today, May 6, 1993, in St. George, Utah. 
Complainant is represented by Scott Safian, Esq., Office of the General 
Counsel, USDA. Respondent, Robert L. Heywood, has appeared pro se. 
"CX" refers to Complainant’s exhibits; "RX" refers to Respondent’s 
exhibits. 


Complainant introduced into evidence Exhibits CX-1 through 9 and 
13. Respondent introduced into evidence RX-1. Steven Sato and Jane 


Levy have testified for Complainant. Respondent has testified in his own 
behalf. 


I have considered the evidence and the arguments of the parties, and 
make the following findings of fact, conclusions of law and order. 


Findings of Fact 


1. Respondent, Robert L. Heywood, is an individual who lives at 
1193 West 400, South 141-5, Hurricane, Utah 84737. Respondent 
formerly resided in Laie, Hawaii. 


2. The Animal and Plant Health Inspection Service ("APHIS") is an 
agency of the United States Department of Agriculture or "USDA." This 
agency is responsible for the enforcement of the Plant Quarantine Act 
and the Federal Plant Pest Act, as amended, as well as the regulations 
promulgated pursuant to these statutes. The purpose of these laws is to 
prevent the spread of dangerous plant diseases and insect infestations 
within the United States. 


3. The Secretary of Agriculture quarantined the State of Hawaii to 
prevent the spread of dangerous plant diseases and insect infestations 
within the United States from Hawaii, as well as to the continental United 
States. 


4. Asa result of the quarantine, raw or unprocessed mango fruit is 
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prohibited to be moved from Hawaii to the continental United States. 
"Raw or unprocessed" in this case means fruit that has not been put 
through a process before leaving Hawaii. The fact that the fruit has been 
washed or packed, does not mean that the fruit is not raw or 
unprocessed. 


5. On or about August 1, 1990, Respondent offered to a common 
carrier, the United States Postal Service, approximately 12.2 pounds of 
raw or unprocessed mango fruit for shipment from Hawaii into the 
continental United States. Respondent prepared the fruit for shipment 
and his name and address appeared on the package. The package was 
addressed to his son in Utah. 


6. Respondent’s parcel had not been certified for shipment from 
Hawaii to the continental United States by APHIS. 


7. The Hawaii quarantine regulations are an integral and significant 
part of the Federal effort to prevent the spread of plant diseases and 
[insect] infestations from Hawaii into the continental United States. 


8. The mango fruit confiscated in this case could have contained a 
variety of dangerous pests, including the Mediterranean Fruit Fly, the 
Melon Fly, the Oriental Fruit Fly, and the seed of mango weevil. 


9. There is no evidence that the mango in this case contained any of 
these; however, there was potential for infestation through the shipment 
of this mango. If the fruit that was shipped had contained any of these 
pests, the danger to American agriculture would have been great. 


10. The act of offering this package containing unprocessed mango 
fruit from Hawaii to the United States mainland, did present the risk of 
the introduction into the United States of disease or insects, not widely 
prevalent or distributed throughout the mainland United States, and as a 
result, undermined the efforts of APHIS to safeguard U.S. agriculture. 
from plant disease and insects of this kind. 


11. In fact, between May 1990 and August 1992, APHIS intercepted 
approximately 1,008 packages containing over 8,000 pounds of 
quarantined agricultural materials, as a part of implementation of the mail 
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interdiction program in Hawaii. There were 428 significant pests, which 
included diseases, insects and noxious weeds that were in these parcels. 
These 74 shipments contained hundreds of live maggots of the 
Mediterranean Fruit Fly, Oriental Fruit Fly, Melon Fly and the 
Malaysian Fruit Fly. 


12. The outbreaks of the Mediterranean Fruit Fly in Florida and 
California over the past decade have cost taxpayers more than $250 
million. They also pose a threat to export of U.S. agricultural 
commodities from the United States to other countries. Although there 
were no outbreaks of such fruit flies in the State of Utah, such insects 
could readily spread from one area to another and the threat of infestation 
is serious. 


13. APHIS has requested that I impose a civil penalty of $750 against 
Respondent, Robert L. Heywood, as the sanction for the violation of the 
regulations that APHIS has alleged. 


Conclusions of Law 


1. Respondent has violated §§ 318.13(b) and 318.13-2(a)(1) of the 
Regulations, which are at 7 C.F.R. §§ 318.13(b) and 318.13-2(a)(1), 
when on or about August 1, 1990, he offered a common carrier, the 
United States Postal Service, approximately 12.2 pounds of raw or 
unprocessed mango fruit for shipment interstate from Hawaii to the 
continental United States, because such fruit is prohibited movement. 


2. I find that a penalty of $750 is the appropriate sanction in this 
case. In determining the penalty, I have considered the seriousness, the 
nature of the shipment, and the offense in question. I have considered 
Respondent’s argument that the program was rather new and he was not 
aware of the violation at the time he made the shipment. 


Nevertheless, although there is testimony that publicity with regard 
to this fruit wasn’t sent, individuals have an obligation to know what the 
law is, and be aware of it. I have considered the fact of Respondent’s 
unemployment, which I’m very sympathetic with, although I’ve also 
considered the fact that the Respondent had opportunities to settle this 
case for a smaller amount of money, which he declined to do. He has, 
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instead, elected to have this hearing to determine whether, in fact, he 
violated the Act, and we have had this hearing. 


This hearing is resulting in considerable cost to the United States 
Government and Respondent has assumed a risk that in having this 
hearing, the penalty will be higher than it would have been had he settled 
the case at an earlier date, thereby saving the United States Government 
a great deal of cost. These are all factors that I have considered. 


I issue the following Order. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent contends that the ALJ was not impartial because he is paid by 
the United States Department of Agriculture. This contention is dismissed as 
frivolous. Respondent contends that Complainant failed to meet its burden of 
proof, but there is much more than a preponderance of the evidence that 
Respondent violated the Act, as alleged in the Complaint, which is all that is 
required.” 

Respondent contends that he was not properly notified of the oral hearing, 
but the record shows that Respondent received proper notification of the hearing. 
Furthermore, Respondent attended the hearing at the place and at the time 
specified in the Notice of Hearing. Respondent contends that the Department 
should have placed conspicuous advertising to advise the public of the 
regulations. This is not a requirement since the regulations were published in 
the Federal Register, but, nonetheless, the record shows that the Department 
does provide posters to be placed in postal facilities as well as mailers informing 
the public about the regulations. 

Respondent contends that the "constitutional right to a speedy trial was not 
considered" (Petition for Appeal at 2). However, this is not a criminal 
proceeding, and there is no statute of limitations in the Act or regulations. 
Furthermore, the violation occurred on or about August 1, 1990, the Complaint 
was issued July 11, 1991, and the oral hearing was held May 6, 1993. There 


2See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 
179 (6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), 
aff'd, No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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is no showing of unreasonable delay for this type of proceeding. 

Finally, Respondent contends that he had been unemployed for over 1'4 
years, and that he cannot afford to pay the civil penalty at this time. Under the 
Department’s present policy, ability to pay is not a relevant consideration in 
determining the sanction under Plant Quarantine and Animal Quarantine cases. 
In re Kaplinsky, 47 Agric. Dec. 613, 633 (1988). However, Complainant has 
filed a Response to Respondent’s Petition of Appeal requesting that the 
Department’s sanction policy be amended to consider Respondent’s ability to pay 
in Plant Quarantine and Animal Quarantine cases. Specifically, Complainant 
recommends (Complainant’s Response to Respondent’s Petition of Appeal at 
8-10, 12): 


The current sanction policy would continue except in two circumstances. 
First, civil penalties would not be reduced for serious or repeat violators. 
In these instances, the complaint would state that the agency believes that 
the requested civil penalty should not be reduced if the respondent fails 
to file an answer or fails to deny the material allegations of the complaint 
because of the seriousness of the violation or because of respondent’s 
repeated violations of Department regulations. Second, in situations 
where a respondent presents documentation to prove that they do not 
have the ability to pay the civil penalty, the civil penalty will be reduced. 


In general, the penalty will not be reduced below 25 percent of the 
amount requested in the complaint. The civil penalty only would be 
reduced below 25 percent in the most unusual situations. 


The reduction of the civil penalty due to ability to pay would be 
applicable to both individuals and business entities. The policy would 
apply to cases resolved by consent decision and cases where an 
administrative law judge enters a decision by reason of default or after 
a hearing. The burden will be on respondents to produce documentation 
regarding a lack of ability to pay. Examples of acceptable documentation 
include public assistance forms, income tax records, and records of assets 
and liabilities. Complainant will have the right to contest a respondent’s 
claim that a civil penalty should be reduced because of an inability to pay 
and will have the right to appeal any decision where a civil penalty is 
reduced for this reason. Oral hearings should not be necessary to 
determine a respondent’s ability to pay an assessed civil penalty. Rather, 
Complainant believes that such matters can be resolved by the submission 
of documentation and other papers without a hearing, or through the use 
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of teleconferences. 


. Ability to pay would be a mitigating circumstance to be pleaded 
and proven by a respondent. 


The fact that the Respondent was unemployed at some time 
would not be a sufficient basis upon which to reduce the civil penalty 
under the agency’s proposed revisions to the Department’s sanction 
policy. Respondent should be required to submit documentation to prove 
whether he has the present ability to pay the civil penalty, including 
whether he has the ability to pay in installments over time. Examples of 
acceptable documentation would include a statement of the value of 
respondent’s cash and liquid assets, net worth, liabilities, public 
assistance forms, income tax records, and information on his present 
employment status and any additional sources of income. 


I concur in Complainant’s recommendation, which will be the policy to be 


followed not only in the present case, but in any pending P.Q. or A.Q. case 
before the ALJ’s or the Judicial Officer. It should be emphasized, however, 
that oral hearing should not be necessary to determine a Respondent’s ability to 
pay. In fact, it would defeat the purposes of the Kaplinsky doctrine if a hearing 
were required merely to determine a Respondent’s ability to pay. However, if 
a hearing is required for other reasons, and it would not unduly delay the 
hearing, there is no reason for not exploring Respondent’s financial condition 
at the hearing, if Respondent alleges inability to pay a civil penalty. 

For the foregoing reasons, the following Order should be issued. 


Order 


This proceeding is remanded to the ALJ for a determination as to whether 
the civil penalty should be reduced under the new sanction policy set forth above 
because of Respondent’s financial condition. 

Respondent Robert L. Heywood is hereby assessed a civil penalty of $750, 
unless such amount is reduced by the ALJ on remand. This penalty shall be 
payable to the "Treasurer of the United States" by a certified check or money 
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order and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 60 days from service of the ALJ’s Order on Remand. Respondent shall 
indicate on the certified check or money order that payment is in reference to 
P.Q. Docket No. 91-58. 


In re: ROBERT L. HEYWOOD. 
P.Q. Docket No. 91-58 
Decision and Order filed November 24, 1993. 


Civil penalty — Ability to pay. 


The Judicial Officer affirmed the decision by Judge Bernstein (ALJ) on remand again imposing 
a civil penalty of $750 against Respondent since he failed to avail himself of the opportunity to 
submit documentation regarding his lack of ability to pay any or all of the civil penalty previously 
imposed. Respondent’s argument that he did not violate the Act and regulations is not relevant 
at this stage of the proceeding, since the only issue on remand is Respondent’s ability to pay the 
$750 civil penalty. 


Scott C. Safian, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a proceeding under the Plant Quarantine Act, as amended (7 
US.C. §§ 151-154, 156-165, 167), the Federal Plant Pest Act, as amended 
(7 U.S.C. §§ 150aa-150jj), and the regulations promulgated thereunder 
(7 C.F.R. §§ 318.13-318.13-16), in which Administrative Law Judge Edwin S. 
Bernstein (ALJ) filed an Initial Decision and Order on June 3, 1993, assessing 
a civil penalty of $750 against Respondent for offering to a common carrier 
approximately 12.2 pounds of raw or unprocessed mango fruit for shipment 
from Hawaii into the continental United States. The Initial Decision and 
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Order was affirmed by the Judicial Officer on August 18, 1993, but the case 
was remanded for the sole purpose of affording Respondent an opportunity 
to produce documentation proving his inability to pay the civil penalty. On 
September 20, 1993, the ALJ filed an Initial Decision and Order on Remand 
again assessing a $750 civil penalty. 

On October 29, 1993, Respondent appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).' The case 
was referred to the Judicial Officer for decision on November 16, 1993. 

Based upon a careful consideration of the record, the Initial Decision and 
Order on Remand is adopted as the final Decision and Order in this case, 
with additions shown in brackets, and trivial editorial changes not specified. 
Additional conclusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


By Decision and Order filed June 3, 1993, I determined that Respondent 
Robert L. Heywood should be assessed a civil penalty of $750 for violation of 
the Federal Plant Pest Act and its regulations. By Decision and Order filed 
August 18, 1993, the Judicial Officer of this Department remanded this 
proceeding to me for determination as to whether the civil penalty should be 
reduced because of Respondent’s financial condition. The Judicial Officer 
assessed a civil penalty of $750 against Respondent unless the amount was 
reduced on remand. 

The Judicial Officer stated the criterion with respect to financial condition 
to be as follows [(Jn re Heywood, 52 Agric. Dec. _, slip op. at 7-8 (Aug. 18, 
1993))]: 


[I]n situations where a respondent presents documentation to prove 
that they do not have the ability to pay the civil penalty, the civil 
penalty will be reduced. 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 
(7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was 
appointed in January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from 
the decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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... The burden will be on respondents to produce documentation 
regarding a lack of ability to pay. 


. . . Respondent should be required to submit documentation to 
prove whether he has the present ability to pay the civil penalty, 
including whether he has the ability to pay in installments over time. 


On August 23, 1993, I issued an Order to Show Cause which stated in 
applicable part: 


On or before September 1, 1993, Complainant shall submit its 
proposal with regard to Respondent’s payment of the $750 civil penalty, 
including any plan for installment payments. 


On or before September 15, 1993, Respondent shall specify in 
writing how much of the civil penalty of $750 he can afford to pay and 
submit documentation to fulfill his burden of producing documentation 
regarding his lack of ability to pay any or all of the civil penalty. 
Respondent’s documentation shall specify all of his income as well as 
all of his assets and liabilities and shall include, as applicable, 
documentation listed as examples in the Judicial Officer’s decision. 


On August 26, 1993, Complainant filed a statement in response to the 
Order to Show Cause. Respondent has failed to respond to the Order to 
Show Cause. 

Since Respondent has failed to show that the civil penalty of $750 should 
be reduced, I determine that the civil penalty should not be reduced and issue 
the following Order. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent’s appeal again argues that he did not violate the Act and 
regulations, but those issues are not relevant at this stage of the proceeding. 
The only issue on remand is Respondent’s ability to pay the $750 civil penalty. 
Since Respondent did not avail himself of the opportunity to produce 
documentation regarding his lack of ability to pay any or all of the civil 
penalty, the ALJ correctly assessed the full $750 penalty originally imposed. 
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For the foregoing reasons, the following Order should be issued. 
Order 


Respondent Robert L. Heywood is assessed a civil penalty of $750. This 
penalty shall be payable to the "Treasurer of the United States" by a certified 
check or money order and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, MN 55403 


within 60 days from service of this Order. Respondent shall indicate on the 
certified check or money order that payment is in reference to P.Q. Docket 
No. 91-58. 


In re: MONTE WISE. 
P.Q. Docket No. 93-24. 
Decision and Order and Remand Order filed August 19, 1993. 


Default — Civil penalty — Admission of allegations — Failure to file timely answer — Remand 
order — Offering mangoes for importation from Hawaii into the continental United States — 
Financial condition. 


The Judicial Officer affirmed the Order by Judge Hunt (ALJ) assessing a civil penalty of $375 
against Respondent under the Federal Plant Pest Act, as amended, the Plant Quarantine Act, as 
amended, and the regulations promulgated thereunder, on the basis of Jn re Kaplinsky. However, 
the Judicial Officer remanded the proceeding to the ALJ to determine whether the penalty should 
be reduced because of Respondent’s financial condition under the new policy set forth in In re 
Heywood, 52 Agric. Dec. _ (Aug. 18, 1993). 


Patrice Harps, for Complainant. 

Respondent, Pro se. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an appeal by Respondent from an Initial Decision and Order by an 
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Administrative Law Judge (attached as Appendix A) under the Federal Plant 
Pest Act, as amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as 
amended (7 U.S.C. §§ 151-154, 156-165, 167), and the regulations promulgated 
thereunder. The case is governed by the principles set forth in Jn re Kaplinsky, 
47 Agric. Dec. 613 (1988), attached as Appendix B, and Jn re Heywood, 52 
Agric. Dec. __ (Aug. 18, 1993), attached as Appendix C. Accordingly, the 
following Order (which is the Order that must be complied with, rather than the 
ALJ’s Order assessing a civil penalty in the same amount) should be issued in 
this case. 


Order 


This proceeding is remanded to the ALJ for a determination as to whether 
the civil penalty should be reduced under the new sanction policy set forth in Jn 
re Heywood, 52 Agric. Dec. ____ (Aug. 18, 1993), because of Respondent’s 
financial condition. 

Respondent Monte Wise is hereby assessed a civil penalty of $375, unless 
such amount is reduced by the ALJ on remand. This penalty shall be payable 
to the "Treasurer of the United States" by a certified check or money order and 
shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 60 days after service of the ALJ’s Order on Remand. Respondent shall 
indicate on the certified check or money order that payment is in reference to 
P.Q. Docket No. 93-24. 


APPENDIX A 
ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This proceeding was instituted under the Federal Plant Pest Act, as amended 
(7 U.S.C. §§ 150aa-150jj), and the Plant Quarantine Act, as amended (7 U.S.C. 
§§ 151-167) (Acts), by a complaint issued by the Acting Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
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Agriculture. The complaint alleged that respondent violated sections 318. 13(b) 
and 318.13-2(a) of the regulations (7 C.F.R. §§ 318.13(b) and 318.13-2(a)) 
issued under the Acts. A copy of the complaint and the Rules of Practice 
governing proceedings under the Acts were served on the respondent by certified 
mail by the Hearing Clerk on January 11, 1993. 

Respondent was informed in the complaint and in the letter of service that 
an answer should be filed with the Hearing Clerk within twenty (20) days after 
service of the complaint, that failure to deny, otherwise respond or plead 
specifically to any allegation in the complaint would constitute an admission of 
such allegation, and that failure to file an answer within the prescribed time 
would constitute an admission of allegations in the complaint and waiver of 
hearing. The letter of service also advised respondent that failure to request an 
oral hearing within the time for an answer would constitute a waiver of an oral 
hearing. Respondent filed an answer on February 4, 1993, three days late, that 
admits with explanation, and does not deny the allegations in the complaint. 

Respondent’s failure to file an answer within the time prescribed by the 
Rules of Practice (7 C.F.R. § 1.136(a)) constitutes an admission of all the 
material allegations of fact contained in the complaint pursuant to section 
1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)). Respondent’s 
admission of all of the material allegations in the complaint in his answer 
constitutes a waiver of hearing pursuant to section 1.139 of the Rules of Practice 
(7 C.F.R. § 1.139). Because the allegations of the complaint have been 
admitted, and no basis for a hearing exists, the material allegations of fact in the 
complaint are adopted and set forth as the Findings of Fact. 


Findings of Fact 


1. Monte Wise, hereinafter referred to as respondent, is an individual with 
a mailing address of 21430 Scenic Loop Road, Helotes, Texas 78023. 

2. On or about June 23, 1992, respondent offered to a common carrier, 
specifically the United States Postal Service, raw or unprocessed mango fruit for 
shipment from Hawaii to the continental United States, in violation of 7 C.F.R. 
§§ 318.13(b) and 318.13-2(a), because movement of such fruit into or through 
the continental United States is prohibited. 


Conclusions 


Respondent has admitted all the material allegations of fact contained in the 
complaint. By reason of the Findings of Fact set forth above, respondent has 
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violated the Acts and the regulations issued under the Acts. Therefore, the 
following Order is issued. 


Order 


Respondent Monte Wise is hereby assessed a civil penalty of three hundred 
seventy-five dollars ($375.00), which shall be payable to the "Treasurer of the 
United States" by certified check or money order and which shall be forwarded 
within thirty (30) days from the effective date of this Order to: 


USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that payment 
is in reference to P.Q. Docket No. 93-24. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless respondent appeals to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.145). 


APPENDIX B 


In re Kaplinsky, 47 Agric. Dec. 613 (1988). 
[Not Published herein. -Editor] 


APPENDIX C 


In re Heywood, 52 Agric. Dec. ___ (Aug. 18, 1993). 
[Not Published herein.-Editor] 


In re: PACITA R. CABANILLA. 
P.Q. Docket No. 92-69 
Decision and Order filed April 14, 1993. 


Admission of essential allegations - Offering fresh marugai pods to a common carrier for 
shipment from Hawaii to the continental United States - Resolution of case on the basis of 





1330 PLANT QUARANTINE ACT 


written submission without oral hearing - Civil penalty. 


Scott C. Safian, for Complainant. 
John Edward Bergin, Waipahu, Hawaii, for Respondent. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
under the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa-150jj), and 
the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-167)(Acts), for a 
violation of the regulations issued under the Acts governing the method and 
manner of shipping fruits and vegetables moving interstate from Hawaii (7 
C.F.R. §§ 318.13 to 318.13-16)(Regulations). Complainant has alleged that 
Pacita R. Cabanilla (Respondent) has violated sections 318.13(b) and 318.13- 
2(a) of the Regulations (7 C.F.R. §§ 318.13(b) and 318.13-2(a)). Complainant 
seeks an Order assessing Respondent a civil penalty of $750. 

In the course of telephone conferences I had with the attorneys for the 
parties, it became clear that Respondent was not disputing the essential facts 
of her violation of the Acts and regulations, consisting of attempting to send 
a box through the U.S. Postal Service from Hawaii to a relative in the 
Continental United States which contained "marungai pods." The question, 
instead, is the appropriateness of the $750 civil penalty complainant seeks. 
Her attorney points out that Respondent is a poor woman whose only income 
consist of $413.00 monthly social security checks. I decided that this case 
could be resolved on the basis of written submissions without an oral hearing. 
In compliance with the schedule I specified, Respondent filed a statement on 
March 15, 1993, setting forth the facts she wishes considered; and 
complainant, on April 8, 1993, filed proposed findings and conclusions as its 
response. 

Upon consideration of the written submissions by the parties, I have 
concluded that Respondent did violate the Acts and the regulations and that 
she should be assessed a civil penalty of $100.00. 


Findings of Fact 


1. Respondent Pacita R. Cabanilla is an individual whose mailing address 
is 92-690 Wainobia Way, Ewa Beach, Hawaii 96707. 

2. The Secretary of Agriculture has quarantined the state of Hawaii to 
prevent the spread of dangerous plant diseases and insect infestations which 
are new to or not widely prevalent or distributed within and throughout the 
United States. 7 U.S.C. § 161; 7 C.F.R. § 318.13(a). 
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3. As a consequence of the quarantine, fresh marungai pods are 
prohibited movement from Hawaii to the Continental United States. 7 C.F.R. 
§ 318.13(b); 7 C.F.R. § 318.13-2(a). 

4. On or about September 4, 1991, Respondent offered the United States 
Postal Service, a common carrier, a brown cardboard package weighing 11.5 
lbs. for shipment from Hawaii to Illinois that listed Pacita R. Cabanilla, 92-690 
Wainobia Way, Ewa Beach, Hawaii 96707, as the addressor, and Mark 
Cabanilla c/o Victor Cabanilla, 304 E. Naperville St., Westmont, Illinois 
60559, as the addressee. The package contained, among other items, 1.6 
pounds of fresh marungai pods, which were not declared.’ 

5. A search dog used by the Department to detect the presence of plants 
in packages reacted when it sniffed Respondent’s package, and a search 
warrant was then obtained. 

6. When Respondent’s package was opened pursuant to the search 
warrant, the marungai pods were found. 

7. Respondent’s monthly income consists of a $413.00 Social Security 
check. 

Conclusions 


1. Respondent, on September 4, 1991, violated regulations issued pursuant 
to the Federal Plant Pest Act and the Plant Quarantine Act when she 
deposited a package for delivery by the United States Postal Service which 
contained 1.6 pounds of fresh marungai pods. 

2. The appropriate sanction to be imposed for this violation by 
Respondent is a civil penalty of $.100.00 

Complainant has sought a $750.00 civil penalty under a line of cases 
decided by the Judicial Officer in which he has held it appropriate to impose 
a $750.00 penalty when there is a need for a hearing and one-half that 
amount, $375.00, when a hearing is not required. 

In light of the large number of these cases and the importance of the plant 
quarantine program to American agriculture, the sanction policy first set forth 
by the Judicial Officer for these cases in Kaplinsky, 47 Agric. Dec. 613, 621- 
634(1988), has been a most helpful rule of reference. But every rule has its 
exceptions. 


‘Respondent states that the word "marungay" was written on the package, but the "Mail 
Interception Notice" (Complainant’s Exh. 1) specifically refutes her contention and is accepted 
as the more credible and reliable evidence in this regard. 
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To impose a $750.00 civil penalty, or even a $375.00 penalty against a poor 
woman whose only income is a $413.00 monthly social security check would 
be unconscionable. 

The essential reason for assessing a penalty in an administrative 
proceeding is to deter future non-compliance. In my opinion, a $100.00 civil 
penalty should effectively deter Ms. Cabanilla from ever violating these laws 
again. She has not been shown to have ever broken any law before nor to 
otherwise require the imposition of a penalty that is nearly double the amount 
she receives as subsistence for an entire month. 

Of course, we must be concerned with the need to deter other potential 
violators. But to the best of my knowledge, the general public will not know 
what amount Ms. Cabanilla is being assessed. For that matter, I have never 
seen one piece of printed material advising returning travelers or those 
sending packages to the Continental United States that the imposition of a 
$750.00 penalty is likely when these laws are violated. How can the invariable 
imposition of a high sanction deter if this policy is not made known to the 
public? 

In the final analysis, my decision and order which becomes part of the 
record in this case, must reflect my best judgment. Requiring Ms. Cabanilla 
to pay more than $100.00 would not. 


Order 


Respondent Pacita R. Cabanilla is hereby assessed a civil penalty of 
$100.00. 

The penalty shall be payable to the "Treasurer of the United States" by 
certified check or money order and shall be forwarded to: 


U. S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
reference to P.Q. Docket No. 92-69. 

This Order shall have the same force and effect as if entered after a full 
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hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the Respondent, unless there is an appeal to the 
Judicial Officer pursuant to 7 C.F.R. § 1.145. 

[This Decision and Order became final May 27, 1993.-Editor] 


In re: PACITA R. CABANILLA. 
P.Q. Docket No. 92-69. 
Order Dismissing Appeal filed September 14, 1993. 


The Judicial Officer dismissed Complainant’s appeal, in accordance with Complainant’s request, 
pursuant to the Judicial Officer’s decision in In re Heywood, 52 Agric. Dec. __ (Aug. 18, 1993). 


Scott C. Safian, for Complainant. 

John Edward Bergin, Waipahu, Hawaii, for Respondent. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Order issued by Donald A. Campbell, Judicial Officer. 


On August 19, 1993, Complainant filed a motion to withdraw its appeal, 
in accordance with the Judicial Officer’s decision in Jn re Heywood, 52 Agric. 
Dec. ___ (Aug. 18, 1993). Respondent has filed nothing in response. 
Accordingly, Complainant’s appeal should be dismissed. 


Order 


Complainant’s appeal is dismissed. 


In re: CHRISTIAN KING. 
P.Q. Docket No. 92-105. 
Decision and Order filed September 17, 1993. 


Importing fresh okra into United States from Sierra Leone, Africa — Civil penalty — Sanction 
policy — Reversal of findings based on credibility — Preponderance of evidence. 


The Judicial Officer reversed the bench Initial Decision and Order by Judge Kane (ALJ) dismissing 
the Complaint, which alleged that Respondent imported fresh okra into the United States from Sierra 
Leone, Africa, in violation of 7 C.F.R. § 319.56. The Judicial Officer assessed a civil penalty of 
$750. Although great weight is given to determinations by ALJs as to the credibility of witnesses, 
in rare cases, it is necessary to reverse as to the facts, particularly where documentary evidence or 
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inferences to be drawn from the facts are involved. Complainant proved its case by much more than 
a preponderance of the evidence, which is all that is required. 


Thomas E. Bundy and Scott C. Safian, for Complainant. 
Respondent, Pro se. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a proceeding under the Plant Quarantine Act of August 20, 1912, 
as amended (7 U.S.C. §§ 151-164a, 167), in which Administrative Law Judge 
Paul Kane (ALJ) issued a bench Initial Decision and Order on May 21, 1993, 
dismissing the Complaint (Tr. 123-27), which alleges that on or about 
December 3, 1991, Respondent imported fresh okra into the United States at 
John F. Kennedy International Airport, Jamaica, New York, from Sierra 
Leone, Africa, in violation of section 319.56 of the regulations (7 C.F.R. § 
319.56). 

On August 16, 1993, Complainant appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35). The case 
was referred to the Judicial Officer for decision on September 8, 1993. 

Based upon a careful consideration of the record, I am reversing the Initial 
Decision and Order and assessing a civil penalty of $750, as recommended by 
Complainant. 


Findings of Fact 


1. Respondent Christian King is an individual whose mailing address is 21 
Sussex Place, Absecon, New Jersey 08201. 

2. On December 3, 1991, at John F. Kennedy (JFK) International Airport, 
Jamaica, New York, Respondent imported approximately 5 to 8 pounds of 
fresh okra from Sierra Leone, Africa, into the United States in violation of 
section 319.56 of the regulations (7 C.F.R. § 319.56). 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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3. Respondent King checked the "YES" box and circled "I am" on item 9 
of his Customs Declaration, which states (CX 1, p. 1): 


9. I am/we are bringing fruits, plants, meats, food, soil, birds, snails, 
other live animals, farm products, or I/we have been on a farm or 
ranch outside the U.S. 


4. Respondent King was referred by the primary U.S. Customs checkpoint 
to the secondary U.S. Customs checkpoint, where the Customs officer called 
for a Plant Protection and Quarantine Officer (PPQ), United States 
Department of Agriculture (Tr. 10), at 1637 military time, or 4:37 p.m. EST 
(CX 1, p. 1; Tr. 27). 

5. Thomas G. Gary responded to the call for a PPQ. Mr. Gary has been 
a Plant Protection and Quarantine Officer for USDA at JFK International 
Airport since June 8, 1975 (Tr. 8), and he was also serving as a temporary 
supervisory officer (Tr. 23). 

6. Mr. Gary wrote a Notice of Alleged Violation in handwriting and 
signed it at 1725 military time, or 5:25 p.m. EST (CX 2, p. 2; Tr. 22), less than 
1 hour after he was called to check Respondent King. The Notice states that 
"5 to 8 lb. fresh Okra vegs" were seized, which came from Sierra Leone (CX 
2, p. 1). Under the heading REMARKS, Mr. Gary wrote (CX 2, p. 1): 


Okra—Type concealed in bottom of finely cut up leaves. [The cut up 
leaves or greens, which are used for making stew (Tr. 74-75), were not 
restricted items (Tr. 18)]. 

Pax [abbreviation for passenger, Tr. 29] insisted he had no vegs in bag. 
Pax promised to mail in fine in 5 days. 

Date of Birth July 26, 1950. 


Mr. Gary wrote as an attachment to the Notice of Alleged Violation 
(CX 2, p. 2): 


Mr. Christian Tungie King was examined by myself in the Customs 
Hall of the IAB, JFK, N.Y. Mr. King was asked what he had in a 10 
to 12 lb. bag with only the top open. He said "only greens". I asked 
him 2-3 times “are you sure you have no vegs or fruit in the bottom of 
the bag or mixed in with the cut up greens". He said "no no, no!" Mr. 
King resisted my attempts to open the bag. I insisted & opened the 
bag only to find not cup up greens but okra (fresh) — about 5 to 8 Ib 
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in the bottom of the large brown bag with greens covering it on the 
exposed part. The okra was concealed on the bottom of the bag. Mr. 
King could not find his friend to help him pay the fine so he promised 
to mail in the $100 fine in 5 days. 


7. When Mr. Gary first looked at Respondent King’s Customs 
Declaration, he asked Respondent King two or three times whether he had 
any fresh fruits, plants, meats or vegetables with him (Tr. 12-13). Before 
searching Respondent King’s luggage, Mr. Gary wrote on Respondent King’s 
Customs Declaration his answer to the questions, viz., "Pax [abbreviation for 
passenger, Tr. 29] declared only fish & cut up greens," and drew an arrow 
from item 9 of the Customs Declaration to Mr. Gary’s statement as to what 
Respondent King declared (Tr. 12-13). On the back of Respondent’s 
Customs Declaration, Mr. Gary wrote an account of his discussion with 
Respondent, stating (CX 1, p. 2; Tr. 29-30): 


Pax [abbreviation for passenger, Tr. 29] vehemently denied having vegs 
in bottom of bag having cut up greens. He resisted my attempts to 
open bag. After bag open & fresh okra-type vegs found in bottom of 
bag, pax said it was not his plus he never knew it was there. Pax 
created trouble & refused to pay assessed fine, $100. Pax told to pay 
mitigated $50 fine. Pax went outside Customs for 30 minutes to get 
money from friend. Pax returned with no money & promised to mail 
fine. 


Conclusions 
The ALJ dismissed the Complaint because he found that the okra was 
dried, rather than fresh, and, therefore, that it could be imported under 
7 C.F.R. § 319.56-2. The regulations provide (7 C.F.R. § 319.56(a)-(c), 56-1, 
.56-2(b)): 


§ 319.56 Notice of quarantine. 


(a) The fact has been determined by the Secretary of 
Agriculture, and notice is hereby given: 

(1) That there exist in Europe, Asia, Africa, Mexico, Central 
America, and South America, and other foreign countries and 
localities, certain injurious insects, including fruit and melon flies 
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(Tephritidae), new to and not heretofore widely distributed within and 
throughout the United States, which affect and may be carried by fruits 
and vegetables commercially imported into the United States or 
brought to the ports of the United States as ships’ stores or casually by 
passengers or others, and 

(2) That the unrestricted importation of fruits and vegetables 
from the countries and localities enumerated may result in the entry 
into the United States of injurious insects, including fruit and melon 
flies (Tephritidae). 

(b) The Secretary of Agriculture, under authority conferred by 
the act of Congress approved August 20, 1912 (37 Stat. 315; 7 U.S.C. 
151-167), does hereby declare that it is necessary, in order to prevent 
the introduction into the United States of certain injurious insects, 
including fruit and melon flies (Tephritidae), to forbid, except as 
provided in the rules and regulations supplemental hereto, the 
importation into the United States of fruits and vegetables from the 
foreign countries and localities named and from any other foreign 
country or locality, and of plants or portions of plants used as packing 
material in connection with shipments of such fruits and vegetables. 

(c) Onand after November 1, 1923, and until further notice, the 
importation from all foreign countries and localities into the United 
States of fruits and vegetables, and of plants or portions of plants used 


as packing material in connection with shipments of such fruits and 
vegetables, except as provided in the rules and_ regulations 
supplemental hereto, is prohibited. . . . 


§ 319.56-1 Definitions. 


Fresh fruits and vegetables. The edible, more or less succulent, 
portions of food plants in the raw or unprocessed state, such as 
bananas, oranges, grapefruit, pineapples, tomatoes, peppers, lettuce, 
etc. 
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§ 319.56-2 Restrictions on entry of fruits and vegetables. 


(b) Dried, cured, or processed fruits and vegetables (except 
frozen fruits and vegetables), including cured figs and dates, raisins, 
nuts, and dried beans and peas, may be imported without permit or 
other compliance with the regulations in this subpart. . . . 


Mr. Gary, who had been a Plant Protection and Quarantine Officer at JFK 
International Airport for 16'4 years at the time of his discussion with 
Respondent, testified that under cut up greens, which were orally declared by 
Respondent (Tr. 12-13), he found about 5 to 8 pounds (Tr. 15) of "fresh 
whole okra on the bottom" (Tr. 14). He testified further, “It was fresh whole 
okra that was in the bottom of your bag" (Tr. 35), and, "I know what fresh 
vegetables are" (Tr. 39). He further testified (Tr. 42, 110, 113): 


A. A dried vegetable is an unnatural state for the cell structure. 
The cells are -- they’re dehydrated, the cells are crushed. The natural 
cell wall is crushed, it’s dehydrated. The moisture content is much less. 
It might be in a shriveled state, reduced state. The fresh state of a 


vegetable, the cell structure is complete. It’s whole, it’s unaltered and 
it’s in a natural form. 


Q. So in that sense, you will say a dried vegetable since it’s in its 
natural state, does not possess any threat of diseases? 


A. I’m not saying that, it could. 

Q. Okay. But the -- 

A. In a dried state, the risk is lowered. 
Q. Right. 


A. But not obliterated. 
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A. Yes, the okra was fresh. The cell structure -- the plant was in 
its natural state. The vegetable was in its natural state. The cell 
structure wasn’t changed in any form. Whether it was in a dry form, 
or whether it was frozen, there was -- it was fresh. There was no 
leakage. I scooped it up myself with my own hands. I had no gloves. 
It’s direct skin contact. My epidermal -- my epidermis against the 
contact of the vegetable. And I scooped it with my own hands and I 
secured it in the custom made agricultural bin underneath the counter, 
the examination counter. 


Q. Mr. Gary, are you familiar with fresh picked okra? With the -- 
let me rephrase that. Are you familiar with the water content of 
freshly picked okra or fresh okra, that you would buy in the store? 

A. I’ve seen it, yes. 


Q. Is it -- does it have a lot of juice in it, like say, a tomato? 


A. It’s not -- the -- there is a harder -- a tomato has a very thin, 
dependent upon the variety, there’s numerous varieties now a days, but 


a tomato has a very thin skin on the outside, it bruises easily. Okra is 
much more of a rigid cell structure on the outside, so it bruises less 
easily. It’s more of a tighter, a more compressed vegetable. 


Q. If you squeeze okra, even fresh okra, -- 


Q. (By Mr. Bundy) -- would you have juice running out of it like 
you would, say a tomato? 


A. No. 


Respondent made no contention at the airport that the okra was dried, 
and, therefore, eligible to be brought into the United States. At the airport, 
he said, “you can confiscate it, if it was in violation" (Tr. 87). However, he 
first learned that dried vegetables could be imported into the United States 
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when he read the material sent to him by Complainant’s attorney, and he then 
decided not to pay the civil penalty because he contended he was carrying a 
“dried vegetable," and, also, by that time Complainant’s attorney was willing 
to settle the case only for $375 (Tr. 66-67, 87-88, 105). At the hearing, 
Respondent testified that the okra was dried okra (Tr. 60-61, 64, 66-67, 74, 
87-89, 96, 104-06). He testified (Tr. 60-61, 66-67, 89): 


There was a small package of -- it was dried okra. Because in Sierra 
Leone, most of these under-developed countries, because of the lack 
of refrigeration and in support of some of the issues that Mr. Gary has 
made, some of this [sic] fruits are dried to kill the cells, just like you 
embalm somebody. So when that is done, there is no potential afflict 
(phon.). 


... The Act states fresh, and this was dried, which was completely 
outside the requirement of the Act. This was dried okra. You can’t 
bring fresh okra traveling three or four days without it being spoiled. 


Again, the okra is being dried, because we do not have 
refrigeration. Most under developed countries do not have 
refrigerators. So, in order to preserve it, it was dried. It was dried 
okra. It was not fresh. And the Quarantine Act, when I read it, and 
I saw it was dried vegetable, I do not think the Quarantine Act applied 
to that.... 


. .. The question of dried, I think it’s quite reasonable to assume 
that if you’re traveling thousands of miles, there is a very less likelihood 
for you to bring something fresh, because it definitely will spoil. 


My -- whoever have the package, does not live within this area, and 
I did not know. So it was dried. It was completely dried. 


Considering the qualifications of the two witnesses for determining whether 
the okra was fresh okra or dried okra, within the meaning of the quarantine 
regulations, Mr. Gary had 16'4 years’ experience in enforcing the regulations 
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at JFK International Airport (Tr. 7-8), while Respondent had no similar 
experience or training. In addition, Mr. Gary knew that it was important to 
distinguish between fresh and dried okra, while Respondent did not at the 
time realize that the distinction was material. Moreover, Mr. Gary actually 
touched the okra with his bare hands (Tr. 109-10), while Respondent did not 
touch or even see the okra when his aunt gave it to him in Sierra Leone (Tr. 
61, 73, 76, 84-87, 94-96, 100-01, 104-05), and he did not touch it at the 
airport, but merely saw it when Mr. Gary found it (Tr. 74, 92-93). 
Considering these circumstances, I give much more weight to Mr. Gary’s 
testimony that the okra was fresh than Respondent’s testimony that it was 
dried. 

The ALJ believed the testimony of Respondent over that of Mr. Gary as 
to whether the okra was fresh or dried (Tr. 124-26), stating, after referring to 
the conflicting testimony as to this matter (Tr. 126): 


Therefore, and further I find that Mr. Gary’s demeanor on the 
witness stand suggest that hostility could have been present and that 
the presence of animosity could have been or was enhanced by the 
recording at CX-1, page two, in which Mr. Gary records that the 
passenger was vehement in his denial of having vegetables in the bag. 


So I find that Mr. King’s testimony is more credible than that which 
was presented by Mr. Gary. And accordingly, I dismiss the Complaint 
with prejudice. 


The ALJ’s determination as to credibility is based, in part, on his inference 
that “animosity could have been or was enhanced by the recording at CX-1, 
page two [on the back of the Customs Declaration], in which Mr. Gary 
records that the passenger was vehement in his denial of having vegetables in 
the bag" (Tr. 126). I reject that inference for two reasons. 

First, during his 16'4 years as a PPQ officer at JFK International Airport, 
Mr. Gary would have become completely desensitized to any feeling of 
animosity because of an attempt to bring prohibited produce into the United 
States, or because of lies told about what is in a traveler’s luggage. 
Occurrences similar to that involved here happen “all the time at Kennedy 
Airport" (Tr. 18). 

Moreover, the objective circumstance of Mr. Gary’s mitigation of the 
penalty from $100 to $50 at the time of the occurrence completely refutes the 
ALJ’s theory of animosity. George Jelinek, Officer in Charge of the 
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Department’s PPQ program at JFK International Airport (Tr. 45), testified 
that the Department’s policy is to assess a $50 civil penalty at the airport 
where the material was not concealed, but to assess a $100 civil penalty if the 
material was concealed (Tr. 50-51). (I am well aware of that policy from 
other cases.) Acting pursuant to the Department’s settled policy, Mr. Gary 
initially assessed a $100 civil penalty because the okra was concealed, but he 
mitigated it to $50 when Respondent said he could not pay $100 (CX 1, p. 2; 
Tr. 17-19, 29-30). Cutting the civil penalty to one-half of the customary 
amount for concealed produce is not the action of a PPQ officer who felt such 
animosity towards the traveler that he would falsify his report and testimony 
as to the matter. 

Although I give great weight to the determinations by ALJs as to the 
credibility of witnesses, because they have the opportunity to see and hear the 
witnesses testify, in rare cases, such as the present one, I find it necessary to 
reverse as to the facts, particularly where documentary evidence or inferences 
to be drawn from the facts are involved.2 Here we have not only the 
documentary evidence created within 1 hour of the occurrence, but, also, the 
significant, objective circumstance that Mr. Gary mitigated the customary $100 
civil penalty to $50. 

The accuracy of Mr. Gary’s documentary evidence is, in important 
respects, enhanced by Respondent’s testimony. Mr. Gary reported that when 
he asked Respondent if he was sure that he had no vegetables or fruits in the 


E.g., In re Tipco, Inc., 50 Agric. Dec. 871, 888-94 (1991), aff'd per curiam, 953 F.2d 639 
(4th Cir. 1992) (Table) (text in WESTLAW), printed in 51 Agric. Dec. 720 (1992), cert. denied, 
113 S.Ct 84 (1992); In re Petty, 43 Agric. Dec. 1406, 1421 (1984), aff'd, No. 3-84-2200-R (N.D. 
Tex. June 5, 1986); In re Mattes Livestock Auction Market, Inc., 42 Agric. Dec. 81, 95-96, aff'd, 
721 F.2d 1125, 1129 (7th Cir. 1983), reprinted in 51 Agric. Dec. 599 (1992) ("the J.O. is not 
required to accept the ALJ’s findings of fact even when those findings are based on credibility 
determinations"); Jn re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1347 (1978), aff'd, 
No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980); In re 
Muehlenthaler, 37 Agric. Dec. 313, 330, aff'd mem., 590 F.2d 340 (8th Cir. 1978); In re M. & H. 
Produce Co., 34 Agric. Dec. 700, 753-56 (1975), aff'd, 549 F.2d 830 (D.C. Cir.) (unpublished), 
cert. denied, 434 U.S. 920 (1977). See also FCC v. Allentown Broadcasting Co., 349 U.S. 358, 
364-65 (1955); Universal Camera Corp. v. NLRB, 340 U.S. 474, 492-97 (1951); Federal Radio 
Comm’n v. Nelson Bros. Bond & Mortgage Co., 289 U.S. 266, 285-86 (1933); Southern Nat'l Mfg. 
Co. v. EPA, 470 F.2d 194, 197 (8th Cir. 1972); Retail, Wholesale & Dep’t Store Union v. NLRB, 
466 F.2d 380, 387 (D.C. Cir. 1972); OKC—Corp. v. FTC, 455 F.2d 1159, 1162-63 (10th Cir. 
1972); Nix v. NLRB, 418 F.2d 1001, 1008 (Sth Cir. 1969); Joy Silk Mills, Inc. v. NLRB, 185 F.2d 
732, 742 (D.C. Cir. 1950), cert. denied, 341 U.S. 914 (1951); Davis, Administrative Law Treatise 
§ 10.04 (1958 & 1970 Supp.). 
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bottom of the bag or mixed in with the cut up greens, Respondent replied, 
"No, No, No!" During Respondent’s short testimony in this proceeding, three 
times he gave the identical answer "No, No, No" (Tr. 97, 101, 105). This 
supports the view that Mr. Gary accurately reported Respondent’s oral 
answer. Moreover, Respondent admitted that Mr. Gary first assessed a $100 
civil penalty and then mitigated the penalty to $50 (Tr. 65-66). Furthermore, 
although Respondent testified in one instance that he had declared the okra 
to Mr. Gary (Tr. 82-83), and in another instance that he declared "A little 
fruit" (Tr. 85), because he did not know exactly what the contents were (Tr. 
85-87), he elsewhere testified that he did not tell Mr. Gary he had okra 
because he did not know it was okra, stating (Tr. 86-87, 106): 


A. The fruit and vegetable, I did not participate in packaging it. I 
did not participate in retrieving it from the source. I did not 
participate in any of these activities. 


A. Well, I think what I’m saying is if I had known before Mr. Gary 
asked me, which I told him I have, you’re asking me for specifics, and 
I’m telling you at this point, at that time, I never knew any specifics. 
When it was opened, that’s when I saw it. And I said, this was it, you 
can confiscate it, if it was in violation. I’m answering you that, in times 
specificity, I do not know, because I was not involved in packaging. 


I was not involved in the initial activities of putting that items 
together, so I was honest in telling him at that time, that I have 
vegetables. If it was specifically okra, I believe I did not tell him I had 
okra, because I do not know it was okra. 


Q. (By Mr. Bundy) When you were orally asked by Mr. Gary as 
to what fruits and vegetables you had, why did you not tell him you had 
okra? 


A. Perhaps I did I not tell him I had okra, I do not have. Again at 
that time, my aunt gave me this vegetable, I told Mr. Gary, I said, "This 
is what it is." I did not know of any specifics, because I did not know 
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specifically that was what it was. 


Elsewhere, Respondent testified that his aunt told him that the package 
contained dried okra, stating (Tr. 104-05): 


Q. How did you know [it was dried]? 


A. Because my aunt told me. I asked him [sic], I said, “What is 
this," I said, "I don’t have time for something to --" if it was fresh, that 
I would have been -- chances because of the long trip for the water 
content to drain out of the package, bust through and mess my clothes. 
So I made sure, I mean, she told me it was dried, and there was no 
dripping, no nothing, it was in my clothes. 


Q. Okay. 

A. So I knew it was dry. 

Q. So she told you you had dried leaves and dried okra? 

A. Yeah. I said, you know, -- 

Q. And she told you that you had dried okra? 
A. Yeah. She said, "Take this dried okra for my daughter," that’s 
it. 


Both Respondent and his aunt were, of course, concerned as to whether 
the vegetable was dry enough so as to not drip and soil anything, but fresh 
okra subject to the quarantine regulations would not drip and soil luggage or 
clothes (Tr. 113). 

Respondent’s testimony shows that he did not really know anything about 
the particular okra involved in this case, but that he was merely testifying as 
to his general experience as to dried okra in Sierra Leone (Tr. 73, 85-86, 
92-93). For example, he testified (Tr. 73, 85-86, 92-93): 


Q. Now, you have stated that the okra which you brought in, was 
dried. 
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A. Right. 


Q. Can you estimate for us approximately how long it had been 
since it was picked? 


A. Again, I could not tell how it was processed. I could not tell. 
I was not even interested in that. My aunt, and again, I stated to 
Mr. Gary at that time, just gave me this okra thing at the terminal, I 
just put it right on top of my luggage right at the terminal. It was not 
at home. I never have time to get anything except my clothes, so I 
couldn’t tell. 


Q. Did you ever tell him [Mr. Gary] what you had? 


A. Yes, I told him, I said, "A little fruit." It was right on top. I 
said, "I did not see it at that time, knew exactly what the contents 
were." Because my -- I was at the airport, just come from a funeral, 
which my relatives are at, and did all the legwork while I was here, and 
he asked me, I know it was vegetable, because she told me that. But 
if you’re asking me that I sit with my aunt, rock it, and fooled it, and 
knew exactly what was in it, I don’t. It was not until it was opened and 
I saw exactly what it was, which I knew it was right. 


Q. Do you have any idea as to how long it would take to dry okra 
to a consistency which you had with you? 


A. It all depends on the method. Again, I’m not too familiar. I 
think usually probably they dry it, you know, by letting it sit outside, 
because it’s a tropical climate, and a very hot sun. Thinking in terms 
of here, I don’t think it’s dry and using an oven. So it varies. We’re 
looking at the tropical climate, where they have -- just like you have 
dry leaves. I can -- 


Q. Do you think there was still moisture in the center of -- 
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A. No moisture. No moisture. I know that. There was no 
moisture in that. 
Q. How do you know that? 
A. When it was opened, I saw that. I grew up in the environment. 
Q. Did you break any open? 
A. Pardon me? 


Q. Did you break any open to know or to ascertain how much 
moisture was in it? 


A. It was opened there. It was opened there. I saw it. 


Q. No, I mean, break open the okra itself, to see if it was dry in the 
center? 


A. You can see something dry. Are you asking me if you -- can 
you see a leaf, you can break a leaf to see if it’s dried. 


Q. A leaf is a very flat object, okra certainly has -- 
A. Exactly. 


Q. -- much more three-dimensional qualities and ability to hold 
moisture. 


A. Exactly. 


Q. And do you believe you can tell how dry the center is, just from 
looking at the outside? 


A. Yes. It is very, very dry. Again, I was brought up in that 
environment, and I know it. 


Q. How do you prepare dried okra that that’s dry? What do you 
do with it? 
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A. It’s a stew. Like spinach. Just cook it. It’s a stew. It’s food. 
It’s food. It’s a stable food. Again, we’re talking about an environment 
where individuals are not of the luxury of -- a maybe, sometimes, a 
refrigerator and these oven stuffs, so by the years, you know, some 
characteristics in the south, which are traditional are still being 
continued. 












Considering the foregoing matters, in addition to the numerous 
inconsistencies in Respondent’s testimony, I conclude that Complainant proved 
its case by much more than a preponderance of the evidence, which is all that 
is required.’ 

Turning to the sanction, the Department’s current sanction policy is set 
forth in Jn re S.S. Farms Linn County, Inc. (Decision as to James Joseph 
Hickey and Shannon Hansen), 50 Agric. Dec. 476, 497 (1991), aff'd, No. 
91-70169 (9th Cir. Apr. 23, 1993) (Table) (text in WESTLAW) (not to be 
cited as precedent under 9th Circuit Rule 36-3), as follows: 










It is appropriate to state expressly the practice that has been 
followed by the Judicial Officer in recent cases, viz., that reliance will 
no longer be placed on the "severe" sanction policy set forth in many 
prior decisions, e.g., In re Spencer Livestock Comm’n Co., 46 Agric. 
Dec. 268, 435-62 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 
1988). Rather, the sanction in each case will be determined by 
examining the nature of the violations in relation to the remedial 
purposes of the regulatory statute involved, along with all relevant 
circumstances, always giving appropriate weight to the 
recommendations of the administrative officials charged with the 
responsibility for achieving the congressional purpose. 












Respondent’s violation had the potential for great damage to this Nation’s 
agriculture. Fresh okra from Sierra Leone could bring in the Mediterranean 
fruit fly and pink boll worm (Tr. 49-51). Past Mediterranean fruit fly 
infestations have cost over 100 million dollars to eradicate, and increased 








3See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 
179 (6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), 
aff'd, No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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consumer prices, lost exports, and other indirect costs could total more than 
10 times the direct costs. Jn re Kaplinsky, 47 Agric. Dec. 613, 621-22, slip op. 
at 12-13 (1988), a copy of which is attached as an Appendix. The civil penalty 
of $750 requested by Complainant (Tr. 46-54) is very modest, considering the 
serious nature of the violation, and will be assessed. 

For the foregoing reasons, the following Order should be issued. 


Order 


Respondent Christian King is hereby assessed a civil penalty of $750, which 
shall be payable to the "Treasurer of the United States" by certified check or 
money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 60 days after service of this Order. The Respondent shall indicate on 
the certified check or money order that payment is in reference to P.Q. 


Docket No. 92-105. 
Appendix 


In re Kaplinsky, 47 Agric. Dec. 613 (1988). 
{Not Published herein.-Editor 


In re: CHRISTIAN KING. 
P.Q. Docket No. 92-105. 
Order Denying Petition for Reconsideration filed November 10, 1993. 


The Judicial Officer denied Respondent’s Petition for Reconsideration because it was not timely 
filed. If it had been timely filed, it would have been dismissed on the merits because it merely 
reargues the matters previously considered when the Decision and Order was filed. 


Thomas E. Bundy and Scott C. Safian, for Complainant. 
Respondent, Pro se. 
Initial decision issued by Paul Kane, Administrative Law Judge. 
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Order issued by Donald A. Campbell, Judicial Officer. 


On October 18, 1993, Respondent filed a document entitled "Request For 
Reversal of Order," which is in the nature of a Petition for Reconsideration. 
However, this Petition must be dismissed because it was not filed within 10 
days after service of the Decision and Order, as required by the Rules of 
Practice (7 C.F.R. § 1.146(a)(3)). In any event, however, if the Petition had 
been timely filed, it would have been dismissed on the merits because it 
merely reargues the same matters that were fully considered by the Judicial 
Officer when the Decision and Order was filed in this proceeding. 


Order 


Respondent’s Petition for Reconsideration is dismissed. 
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DEPARTMENTAL DECISION 


In re: DAVID S. HAWORTH, D.V.M. 
V.A. Docket No. 92-03. 
Decision and Order filed August 4, 1993. 


Suspension of accreditation - Impact on veterinarian’s livelihood - Sanction recommendation - 
Due process - Redundant "catch-all" provision deleted. 


Judge Hunt imposed a ninety day suspension of respondent’s accreditation as a veterinarian 
authorized to perform official duties under State-Federal disease eradication programs. 
Respondent violated paragraph 161.3(b) of the Standards for Accredited Veterinarians, 9 C.F.R. 
§ 161.3(b), by preparing and signing inaccurate test records, and not timely filing test results with 
state officials. Respondent’s actions did not result in any danger of disease spread since all 
animals tested negative for Tuberculosis and Brucellosis. Judge Hunt did not follow 
complainant’s recommended sanction, which was formulated before the hearing, and based only 
on the number of alleged violations. Complainant presented no additional evidence at hearing 
to justify its proposed sanction. Under the circumstances, following complainant’s 
recommendation would have violated respondent’s right of due process. Instead Judge Hunt 
followed the recommendation of the State Veterinarian-in-Charge, who formulated his proposed 
sanction after the hearing, at which he testified. Two other veterinarians who also testified at 
the hearing, and were familiar with respondent’s professional reputation and shortcomings, 
concurred in the recommendation for a ninety day suspension. A veterinarian’s livelihood is 
greatly affected by suspension of accreditation because of the lost ability to perform animal tests 
and the potentially negative impact on his/her license to practice. The Secretary has deleted the 
"catch-all" provision, 9 C.F.R. § 161.3 (h), from the 1993 edition of the Standards for Veterinary 
Accreditation. This redundant provision, which provided that a veterinarian shall carry out all 
of his responsibilities under the applicable federal programs and cooperative programs, only 
referred generally to matters covered specifically by other provisions of the standards. 


Jane H. Settle, for Complainant. 
Jon R. Ford, Enid, Oklahoma, for Respondent. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is a disciplinary proceeding instituted by the Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture, under the regulations promulgated under the Animal Quarantine 
and Related laws (21 U.S.C. § 111 et seq.). The Administrator 
("complainant") seeks to suspend respondent’s accreditation as a veterinarian 
because of alleged violations of the Standards for Accredited Veterinarians 
(9 C.F.R. § 161.3) (also referred to as "Standards"). 
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A hearing was held in Enid, Oklahoma, on March 23 and 24, 1993. 
Complainant was represented by Jane H. Settle, Esq. Respondent was 
represented by Jon R. Ford, Esq.’ 


Facts 


Respondent, David Haworth, D.V.M., has practiced veterinary medicine 
in Oklahoma since 1974. He also applied for and was accepted in 1974 as an 
accredited veterinarian in the cooperative federal-state veterinarian 
accreditation program which was established to control and eradicate such 
animal diseases as brucellosis and tuberculosis. As an accredited veterinarian 
Dr. Haworth is permitted to test animals and issue official certificates 
pursuant to federal and state regulations for purposes of allowing the 
intrastate and interstate transportation of animals. He agreed to comply with 
the Standards for Accredited Veterinarians in the performance of these duties. 
(CX-13.) 

On Wednesday, August 14, 1991, Richard Farnsworth brought twelve dairy 
cows to Haworth’s feedlot to have them tested before shipping them to Texas 
for sale. Farnsworth told Haworth that the cattle had to be tested for 
tuberculosis, but Haworth said he called the Texas Livestock Commission 
anyway to determine the requirements for shipping cattle into that state. He 
was told that the cattle had to be tested for brucellosis and tuberculosis. 
Haworth proceeded to draw blood from each cow to have it tested for 
brucellosis. He then listed the twelve cows by their eartag numbers, age, 
breed, and sex on an official brucellosis test report (CX-9) and inspected them 
to see if any were pregnant. When he inspected one of the cows he 
discovered that it had not been calfhood vaccinated and that, under 
government regulations, it could not be sent to Texas. He told Farnsworth 
who replied that he knew that he could not send her. (Tr. 418, 420, 422-423, 
429, 495.) 

Farnsworth also said that he had decided not to send two of the other 
cows that Haworth had inspected. One of the two cows (number 10 on the 
brucellosis test record) was not pregnant and therefore of less value than a 
fertile cow (Tr. 435, 493-494), while Farnsworth did not give a reason for 


‘At the hearing, respondent’s counsel moved that the complaint be dismissed. For reasons 
stated herein, the motion is denied. I also find, contrary to counsel’s argument, that there was 
not an untimely investigation in this case. 
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deciding that the second cow would not be sent (number 12 on the test 
record). (Tr. 435, 494.) Haworth identified these two cows as not to be 
tested for tuberculosis by putting a "chalk" mark on them with a fluorescent 
grease pencil. (Tr. 435, 494, 498, 539.) He then proceeded to test the other 
ten cows, including the non-vaccinated cow, for tuberculosis (TB) by injecting 
tuberculin serum in each cow’s left caudal fold. Haworth kept tuberculin, 
which is provided to veterinarians by the government, in his kit. However, 
until about 1990, Oklahoma had been a tuberculosis-free state and prior to 
testing Farnsworth’s cattle, respondent had had few prior occasions to test 
cattle for TB. He kept copies of the TB test report in his office but did not 
carry a copy in his kit. He said he was going to fill out the TB test report 
with information about the tested animals that he had recorded on the 
brucellosis report. (Tr. 420, 427, 451, 473, 477, 479, 483, 485, 497.) 

Farnsworth, who testified that he saw Haworth inject the cattle with the 
tuberculin, said he wanted to send the cattle to Texas on Friday, but Haworth 
told him that he had to wait until the results of the brucellosis blood samples 
came back from the laboratory and until after he read the results of the 
tuberculin injection. Haworth said that he had to wait seventy-two hours 
before palpating the injected area to determine if there was any reaction to 
the tuberculin. Haworth explained that after he got these results he could 
"release" the cattle on a health certificate and that this would also show that 
all the required work had been done on the animals. Farnsworth agreed to 
wait until the following week before shipping the cattle. (Tr. 310, 418, 420, 
473, 478, 487.) 

On Saturday, August 17, 1991, seventy-two hours after injecting the cows 
with tuberculin, Haworth went to Farnsworth’s farm to observe the test 
results. He recorded the visit in his daily work diary, called a "day book". 
(Tr. 442-443; RX-20.) The only cattle on the farm were the twelve that had 
been tested on Wednesday, including the two with the fluorescent "chalk" 
mark. Haworth "re-read" the ten cattle that had been injected with tuberculin 
by palpating the caudal area for nodules and found that all were negative for 
TB. The cows were not restrained when he palpated them. (Tr. 426, 474, 
497-498, 501, 639; RX-20.) Dr. Robert Hartin, an Oklahoma state 
veterinarian, testified that he is unable to palpate most cattle without 
restraining them (Tr. 162), and Dr. Brian Espe, complainant’s veterinarian in 
charge in Oklahoma City, testified that an unrestrained cow’s instinct is to 
kick someone who tries to palpate her. (Tr. 201.) Haworth, who has over 
fifteen years experience as a practicing veterinarian in handling cattle, said 
that he was able to palpate these particular cattle without restraining them 
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because they were dairy cows, which, unlike other commercial cattle, are 
docile animals that are used to being handled, particularly if they are hungry. 
He fed them before palpating them. (Tr. 475, 480.) 

Farnsworth, who was uncertain about dates and who has not paid Haworth 
for his services, testified that the cattle were not on his farm and that he was 
not present when Haworth checked them, but that Haworth had told him they 
had tested negative for tuberculosis. He did not say where the cows were 
when Haworth checked them or when Haworth had given him the information 
about the test results. He also testified that he knew that the cows had to 
have a TB test record accompany them when they were sent to Texas. 
(Tr. 310, 312, 314, 318.) 

On Friday, August 30, Farnsworth went to Haworth’s office and asked his 
secretary for the test records for the cattle. The secretary, who did not know 
about the TB test, gave him the brucellosis record. Farnsworth said he was 
"in a hurry" and did not check to see if he had the required TB test report. 
Two days later, on September 1, he shipped the ten TB-tested cattle to Texas, 
including the non-vaccinated cow which Farnsworth knew was not supposed 
to be sent.” He said he sent it by mistake because he got the cow "mixed up." 
(Tr. 310, 312-314, 318, 427.) 

On September 2 the cattle arrived at the Stephenville Cattle Company in 
Stephenville, Texas, owned by Cheryl and Troy Moore. When Cheryl Moore 
saw that a TB test record did not accompany the cattle she called Haworth to 
ask him if the cattle had been tested for TB. Haworth responded that he 
knew nothing about the cattle because he had not released any for shipment. 
Moore said they were Farnsworth’s cattle and read to Haworth the cows’ 
identification numbers. She read them in the same sequence as they appeared 
on a brucellosis test record (CX-2) prepared in Texas on September 2. After 
Haworth checked his records, by comparing the numbers given by Moore with 
the identification numbers on his brucellosis record, he told her that the cows 
she had identified were the ones he had tested for TB. She asked him to 
telefax her a copy of the TB record. Haworth, however, had not yet prepared 
a TB test record because, he said, he had been waiting for Farnsworth to pick 
up the cattle before preparing the record and releasing the cattle. He testified 
that on the evening of Friday, August 30, his secretary had told him that 
Farnsworth had picked up the cattle that morning and that he had then 


*Farnsworth testified that there were two non-vaccinated cows. Haworth, and the test 
records, indicate that there was only one. (Tr. 308, 495.) 





1354 VETERINARY ACCREDITATION 


planned to prepare the test record the following Monday, September 2. After 
receiving Moore’s call on September 2, Haworth prepared a TB test report 
with the cows’ identification numbers listed in the same order that Moore had 
given him and faxed the document to her after calling Dr. Hartin, the state 
veterinarian, on September 3 to find out if it were permissible to fax the 
report. Hartin said it was okay, although adding that he knew nothing about 
the situation. Haworth testified that he was also aware of a federal-state 
directive informing accredited veterinarians that they had to submit all official 
documents and forms, including health certificates, to the appropriate federal 
or state agency within days ten days "of completion of the work" and that he 
had not done so in this instance. The TB test record was received by the 
Oklahoma State Department of Agriculture on September 12, fifteen days 
after the August 17 observation date. (Tr. 78, 425, 428-437, 481, 486, 517; 
RX-24, RX-31; CX-4, CX-7.) 

In preparing the test records Haworth made several errors. He put down 
August 15, 1991, instead of August 17, 1991, as the date he observed whether 
the cattle had a reaction to the tuberculin injection and made errors in the 
identification numbers of two of the cows. The animal listed on line six of the 
TB record (CX-4) is identified as 35 VUL4321, while line 5 of the brucellosis 
record (CX-9) identifies the animal as 35DUL4321; the animal on line 8 of 
the TB record is identified as 73TLG3838, while line eight of the brucellosis 
record identifies the animal as 73TLG4838 (underscoring has been added to 
point out the differences). The discrepancies in the numbers, however, 
apparently did not prevent anyone from identifying the animals. (RX-32, p. 
7.) Haworth also identified the animal on line two of the brucellosis record 
as a "Jer" for Jersey, while identifying the same animal on line nine of the TB 
record as a "Hols" for Holstein. (CX-4, CX-9.) Otherwise, the identification 
number for the animal is the same on both test records. The veterinarian in 
Texas who tested the cattle for brucellosis on September 2 also identified one 
of the cows as a Jersey. (CX-2.) 

Haworth testified that the mistakes concerning the observation date and 
the identification numbers were due to clerical errors and that the 
identification of one of the cows as a Jersey was a mistake made by his 
assistant. He said that Jerseys and Holsteins look alike but that he can tell 
the difference between the breeds and that the cows he tested were all 
Holsteins. (Tr. 437, 504-512.) The record does not contain any explanation 
for the Texas veterinarian confusing one of the Holsteins for a Jersey. 

On September 2 the Texas livestock inspector, Lew Jones, also observed 
the lack of a TB test record for Farnsworth’s cattle and that one of the cows 
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had not been officially vaccinated. When Haworth faxed the TB test record 
to Texas, Jones saw that the record indicated that the tuberculin injections had 
been observed within twenty-four hours (August 15) instead of the required 
seventy-two and that there was the "problem" with the cattle on Haworth’s TB 
test record being listed in the same sequence as they were listed on the 
brucellosis test record prepared by the Texas veterinarian on September 2. 
Mark Kurlend, complainant’s employee who investigated the case, explained 
that this was a problem because it appeared that the ten cattle had been lined 
up for testing in the same sequence on September 2 in Texas as they were 
lined up earlier in Oklahoma when they were tested by Haworth and that such 
a coincidence is "near impossible". (Tr. 80.) According to Moore, Jones 
believed that, because of the order in which Haworth listed the cattle on the 
TB test record, Haworth had just filled out the form without really testing the 
animals. Jones did not indicate any particular concern for the errors relating 
to the identification of the two cows except to note that there were 
"discrepancies" in the paperwork. (CX-1; RX-31.) 

Jones called Haworth on September 9 to inquire about the date that 
Haworth had observed the cattle. Haworth told Jones that he had observed 
the cattle after seventy-two hours and that the date he had put on the record 
(August 15) was a mistake. Jones did not bring up the matter of the sequence 
in which the cows were listed on the report. Haworth then called Dr. Gene 
Eskew, a veterinarian with the Oklahoma Department of Agriculture who 
serves as a liaison with the U.S. Department of Agriculture concerning the 
eradication of tuberculosis in Oklahoma, to explain the situation.® Eskew 
advised Haworth to correct the observation date on the TB test report and to 
fax the corrected copy to Texas. He did as Eskew advised him. (Tr. 438-442; 
RX-18, RX-24.) 

In the meantime, however, Jones, who declined to testify at the hearing 
and who apparently was unaware that the order in which Haworth had listed 
the cattle on the TB test record was due to the order in which Moore had 
read the numbers to him, had already concluded that Haworth had prepared 
"a false T.B. test." (CX-3.) Jones then contacted Dr. William Alexander, 
Assistant Director of the Oklahoma Livestock Commission, and "informed him 
of this situation." Alexander told Jones to send the cattle back to Farnsworth 


*Haworth later said he thought it was Dr. Espe, the federal veterinarian, whom he had called 
on September 9. (CX-12; RX-32, p. 5.) However, after checking his telephone log he saw that 
he had called Eskew, not Espe. (Tr. 440; RX-18.) 
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in Oklahoma. (CX-1, CX-3.) The record also indicates that on September 
4, prior to Jones’ call to Haworth on September 9, it had already been 
decided that the cattle were to be returned to Oklahoma. (CX-5S.) A 
veterinarian named Larry Dameron prepared the necessary health certificate 
on September 11 to return the cattle. Dameron, like the other Texas 
veterinarian on September 2, also identified one of the Holsteins as a Jersey. 
(CX-1, CX-6.) 

Jones then initiated an investigation of Haworth by sending Dr. Alexander 
the brucellosis test record that Haworth had prepared, the test record 
prepared by the Texas veterinarian on September 2, and the TB test record 
that Haworth had prepared on September 3 indicating an August 15 
observation date. Jones did not forward to Alexander a copy of Haworth’s TB 
test record showing an August 17 observation date. (RX-23.) 

On March 23, 1992, Dr. Espe, Complainant’s Veterinarian in Charge in 
Oklahoma City, sent Haworth a letter advising him that there was reason to 
believe he had violated the Standards for Accredited Veterinarians by 
conducting TB tests on 12 animals but completing a test record on only 10; 
by not submitting the record within ten days; and by showing that the test was 
read in twenty-four hours instead of the required seventy-two. The letter did 
not mention the discrepancies in the identification numbers of two of the 
animals. Espe said an "informal conference" was scheduled for April 14 to 
"discuss this matter with you." (RX-33.) At the conference, in which Dr. 
Hartin, the state veterinarian, participated, Espe questioned Haworth about 
whether he had tested the cattle, the number he had tested, the wrong 
observation date, and the failure to file the report on time. Dr. Espe testified 
that Haworth’s attitude at the conference was that it was a "minor" matter, but 
that he had been "trying to do what was necessary to make the cattle legal to 
go to Texas." (Tr. 265, 272.) 

At the conclusion of the conference (which was transcribed and entitled 
an “informal hearing") Espe told Haworth that he was recommending a ninety 
day suspension of Haworth’s accreditation because of "the seriousness of what 
we see is failure to realize your responsibility as an accredited veterinarian." 
(RX-32.) Dr. Hartin testified that he concurred with Espe’s recommendation. 
(Tr. 167.) 

The record contains other occasions in the past where both Espe and 
Hartin had brought to Haworth’s attention instances where he had not filed 
reports on time or had otherwise not adhered to the Standards for Accredited 
Veterinarians. (CX-14, CX-15.) 

Dr. Tom McLarty, a veterinarian employed by complainant in Oklahoma, 
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testified that veterinarians "tend to be an independent lot of people," but that 
Haworth is "willing to do what we ask after we convince him that he has to 
do it" and that he "does good" in his accreditation work. He also said that 
Haworth has a reputation as "a hard working veterinarian, he’s an intelligent 
veterinarian. Some of his colleagues think that he may do things in a little bit 
of a rushed way and not think them through sometimes, and therefore, the 
term sloppy has come up, which I’m not exactly sure I agree with, but I would 
tend to think more of not really thinking things through before he’s finished 
dealing with a case or something, in general practice, or even what we do." 
McLarty thought that a ninety day suspension was fair. (Tr. 371-372, 384, 393, 
409.) 

Haworth did not accept a ninety day suspension. The instant complaint 
was then filed alleging that Haworth violated paragraph (d) of the Standards 
for Accredited Veterinarians (9 C.F.R. § 161.3(d)) by (1) failing to record the 
animals’ identification numbers at the time he injected them with tuberculin, 
(2) failing to read and record the test results within seventy-two hours after 
they were injected, and (3) failing to submit the test results within ten days 
after completion of the work. The complaint also alleged that Haworth 
violated paragraph (b) of the Standards by permitting an inaccurate brucellosis 
test record to be used and violated paragraph (h) of the Standards by failing 
to keep himself informed on procedures on disease control and eradication. 
Complainant further contends that the violations were committed willfully. 


Standards for Accreditation 


The pertinent Standards for Accredited Veterinarians (9 C.F.R. §$ 161.3, 
1991 Edition) provide that: 


(b) An accredited veterinarian shall not sign any certificate, form, 
record or report, or permit such a certificate, form, record, or report 
to be used until, and unless, he has ascertained that it has been 
accurately and fully completed clearly identifying the animal(s) or 
bird(s) to which it applies and showing the results of the inspection, 
test, or vaccination, etc., he has conducted, except as provided in 
paragraph (c) or (1) of this section. An accredited veterinarians shall 
not sign any certificate provided for by the Animal Welfare Act or its 
regulations and standards unless he has ascertained that the statements 
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contained therein are complete, clear and accurate. The accredited 
veterinarian shall distribute copies of certificates, forms, records and 
reports, according to instructions issued to him by the Veterinarian in 
Charge or the State Animal Health Official. 


(d) An accredited veterinarian shall perform official tests, 
inspections, treatments, and vaccinations and shall submit specimens to 
designated laboratories in accordance with Federal and State 
regulations and instructions issued to the accredited veterinarian by the 
Veterinarian in Charge or the State Animal Health Official, or both. 


(h) An accredited veterinarian shall keep himself currently informed 
on Federal and State regulations governing the movement of animals 
and poultry, and on procedures applicable to disease control and 
eradication programs, including emergency programs, and on 
definitions, regulations, and standards under the Animal Welfare Act, 
and any legislation amendatory thereof, and on regulations under the 


Horse Protection Act of 1970, and any legislation amendatory thereof. 
He shall carry out all of his responsibilities under the applicable 
Federal programs and cooperative programs in accordance with such 
regulations and instructions issued to him by the Veterinarian in 
Charge or the State Animal Health Official, or both. 


Discussion 


Based on observation of his demeanor at the hearing and consideration of 
his testimony, I find that Dr. Haworth was a credible witness. His testimony 
concerning the testing of Farnsworth’s cattle is supported by his day book, a 
document he prepared at the time in the normal performance of his duties. 
His testimony relating to his phone calls to Dr. Hartin on September 3, and 
Dr. Eskew on September 9 is likewise supported by his phone logs. I find, on 
the other hand, that Farnsworth was a less credible witness. He did not say 
where the cattle were when Haworth checked them on August 17, or when he 
allegedly learned that the cattle had tested negative, or why he did not make 
sure that he had the TB test record, a document he knew was critical, when 
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he shipped the cattle to Texas.‘ I do not credit his testimony that the cattle 
were not on his farm when Haworth observed them on August 17. 

I accordingly credit Haworth’s testimony, and find, that he injected the ten 
cows with tuberculin on August 14 and observed the results on August 17. I 
further find that, as an experienced practitioner, he was able to palpate the 
docile dairy cows without restraining them. Finally, as the cattle were 
properly tested for both brucellosis and tuberculosis and found to be negative 
for both diseases there was no danger of the spread of disease through the 
movement of these animals. 

As for recording information about tested animals for later transmission 
to official test reports, the Standards do not specify the manner in which such 
information is to be recorded. I find that on August 14 Haworth sufficiently 
recorded identifying information about the TB tested animals on the 
brucellosis test record and was able to later transfer this information to the 
TB test record after observing the results of the tuberculin injection. 

However, the evidence is quite clear that Haworth did make errors in the 
official test reports which were to be used in the shipment of cattle, and he 
was five days late in submitting a copy of the TB record to state officials. 
Although other veterinarians also made errors in identifying some of 
Farnsworth’s Holsteins as Jerseys and have made mistakes in the official 
documents they have prepared (Tr. 137, 177, 376), such evidence only goes to 
show that veterinarians, like anyone else, can make mistakes, but does not 
excuse mistakes which constitute violations of the Standards. When Haworth 
voluntarily signed-on as an accredited veterinarian (CX-13), he in effect 
agreed not to make such mistakes and to be held accountable if he did. He 
agreed, as paragraph (b) of the Standards required, that any document he 
completed and signed would be “complete, clear, and accurate," that he would 
not permit an inaccurate document to be used, and that he would distribute 
documents “according to instructions issued to him by the Veterinarian in 
Charge or the State Animal Health Official." By preparing and signing an 
inaccurate document, permitting it to be used, and not timely submitting a 
document to state officials, Haworth violated paragraph (b) of the Standards. 

Complainant further contends that Haworth violated paragraph (h) of the 
Standards by not keeping himself informed of government regulations and that 


“Farnsworth also appears to have violated the law by moving the cattle, or arranging for them 
to be moved, without having all the required documentation. Steven Thompson, 50 Agric. Dec. 
392 (1991). 
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his violations were willful. These are inconsistent contentions. It is implicit 
in accusing him of willfulness that he knew the requirements of the Standards 
he violated. 

The record, in any event, does not show that Haworth was uninformed 
about the Standards. He admitted that he knew that reports he prepared had 
to be correct and that he had to submit them within ten days. His mistakes, 
as Dr. McLarty suggested, were due not to a disregard of the Standards but 
to his reputation for doing things in a hurry. The Secretary has nevertheless 
held that even if a veterinarian is informed about the Standards there is still 
a separate violation of the last sentence of paragraph (h) which provides that 
an accredited veterinarian "shall carry out all of his responsibilities under the 
applicable Federal programs and cooperative programs." Charlene 
Hagus, D.V.M.,__ Agric. Dec. __ (V.A. Docket No. 91-5, April 15, 1993.) 
However, this catch-all provision in paragraph (h) only refers generally to 
matters that other paragraphs of the Standards refer to specifically (for 
example, paragraph (b) covers specifically Haworth’s failure to distribute 
documents “according to instructions issued to him"). In any event, the point 
is now somewhat academic since this redundant catch-all provision in 
paragraph (h) was deleted by the Secretary in his 1993 edition of the 
Standards. (9 C.F.R. § 161.3(h).) 

With respect to the sanction to impose, the nature of the violation is to be 
considered and "appropriate weight" is to be given to the recommendations of 
officials charged with the responsibility for achieving the Congressional 
purpose of the statute. David R. Hostetter, D.V.M.,__ Agric.Dec. _, (VA. 
Docket No. 91-9, Jan. 29, 1993.) 

Dr. Julia Heamon, complainant’s National Coordinator for the Veterinary 
Accreditation Program, was called by complainant as a witness to recommend 
the sanction to impose. She testified that the purpose of any sanction is to 
gain compliance with the Standards and that, based on the number of alleged 
violations they believed Haworth committed, complainant’s officials 
recommended that Dr. Haworth’s accreditation be suspended for eleven 
months. (Tr. 329-330.) However, Heamon was candid in admitting that she 
actually had no role in deciding on what sanction to impose in this case and 
was not familiar with the "specifics" in the file that the decision-making 
officials considered in deciding on the recommended sanction. 


Q. (Mr. Ford) Okay. Now, as I understand your testimony, you, in your 
role, didn’t even provide input as to the type of punishment or the type 
of Sanctions that would be imposed on this particular veterinarian? 
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A. (Dr. Heamon) That’s a decision that’s made in the Deputy 
Administrator’s office, yes. 


Q. So did you provide any input in your role to -- into that decision on 
this particular veterinarian? 


A. No, in the sense -- I merely coordinate the activities that are going 
on. I don’t develop sanctions. I can tell you how they’re applied. (Tr. 
351.) 


A. I guess--you’re asking me again--you’re asking me specifics about 
people who reviewed the case that I can’t--that I don’t feel I’m 
equipped to really answer. (Tr. 340.) 


The Supreme Court has held that administrative officials must clearly state 
the grounds for their decisions. Securities Comm’n v. Chenery Corp., 318 U.S. 
80, 95 (1942); Sec’y of Agriculture v. United States, 347 U.S. 645, 654 (1954). 
The Secretary also has the burden of proving that its proposed sanction is 
reasonable and justified by the law and facts of the case. Hutto Stockyard, Inc. 


v. United States Dep’t of Agriculture, 903 F.2d 299, 305 (4th Cir. 1990); 
Ferguson v. United States Dep’t of Agriculture, 911 F.2d 1273, 1278 (8th Cir. 
1990). 

In this case complainant has presented no witnesses to state what 
circumstances, other than the number of alleged violations, were considered 
to justify a decision which was made even before there was a hearing to 
determine how many and under what circumstances violations were 
committed. To rely on and adopt complainant’s recommended sanction in this 
decision would, in these circumstances, violate Haworth’s right of due 
process.’ Accordingly, little weight is given complainant’s recommendation. 


*Complainant also contends that a suspension of a veterinarian’s accreditation does not 
necessarily affect his/her livelihood because it does not affect the veterinarian’s state license. 
(Complainant’s brief, p. 27.) However, it is obvious that a veterinarian’s livelihood would be 
greatly affected if he/she were unable to test animals. The Secretary, moreover, has specifically 
acknowledged in its "rules of practice governing veterinary accreditation disciplinary action" that 
such an action can have an immediate impact on a veterinarian’s license: "Certain state 

(continued...) 
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Dr. Espe, on the other hand, arrived at his recommended sanction after 
affording Haworth an informal hearing. Espe was also present as a witness 
at the present hearing where he was subjected to questioning about his actions 
by Haworth’s attorney. Espe, moreover, was close to the real world of 
practicing veterinarians and was familiar with previous warnings to Haworth 
about compliance with the Standards. His recommended suspension of 
ninety-days was supported by two other veterinarians, Drs. Hartin and 
McLarty, who, like Espe, were familiar with Haworth’s work and shortcomings 
as an accredited veterinarian. In these circumstances, and after considering 
all the evidence presented at the hearing, I find no basis for questioning Dr. 
Espe’s judgement that a ninety-day suspension is appropriate as a sanction in 
this case for purposes of achieving compliance with the Standards. 


Findings of Fact 


1. Respondent, David S. Haworth, is a doctor of veterinary medicine. 

2. Haworth has been an accredited veterinarian since 1974. When he 
became an accredited veterinarian he agreed to comply with the Standards for 
Accredited Veterinarians. 

3. On August 14, 1991, Haworth tested 12 Holstein dairy cows, owned by 
Darrell Farnsworth, for brucellosis and tested ten of these cows for 
tuberculosis by injecting them with tuberculin serum. 

4. Haworth recorded information about the tested cattle on a brucellosis 
test record. 

5. Haworth recorded the incorrect identifying number for two of the cows 
on the brucellosis record and incorrectly identified one of the cows as a 
Jersey. 

6. Haworth knew that he was required by the Standards for Accredited 
Veterinarians to prepare and submit test records containing only correct 
information about the cattle he tests. 

7. On August 17, 1991, Haworth observed the ten cows he had injected 
with tuberculin by palpating the cows. The cows tested negative for 


5(...continued) 
veterinarians have indicated an interest in calling violators of the Standards before their licensing 
boards. They believe that immediate action can be taken on withdrawal of licenses which would 
also affect the involved veterinarian’s accreditation license" and that "administrative action 
against an accredited veterinarian can proceed simultaneously with action by the State licensing 
board." (RX-34, p. 6.) 
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tuberculosis. 

8. On September 1, 1991, Farnsworth transported the ten tuberculin- 
tested cattle to Texas. A tuberculosis test record did not accompany the 
cattle. 

9. On September 2, 1991, Cheryl Moore telephoned Haworth to ask for 
a tuberculosis test record. 

10. On September 3, 1991, Haworth prepared a tuberculosis test record for 
the ten cattle. He faxed a copy to Moore. 

11. Haworth inserted the incorrect date of August 15, 1991, on the 
tuberculosis test record as the date he observed the cows for reaction to the 
tuberculin injection. 

12. On September 9, 1991, he corrected the tuberculosis test record to 
show the correct observation date of August 17, 1991. He faxed the corrected 
copy to Moore. 

13. On September 12, 1991, Haworth filed the tuberculosis test record with 
the Oklahoma State Department of Agriculture. 

14. Haworth was familiar with a federal-state directive that the tuberculosis 
test record had to be filed with the Oklahoma State Department of 
Agriculture within ten days after observing the results of the tuberculin 
injection. 

15. Haworth was five days late in filing the tuberculosis test record with 
the Oklahoma State Department of Agriculture. 


Conclusions of Law 


Respondent, David S. Haworth, has violated paragraph 161.3(b) of the 
Standards for Accredited Veterinarians (9 C.F.R. § 161.3(b)). 


Order 


The veterinarian accreditation of respondent, David S. Haworth, is 
suspended for ninety days. This order shall become final and effective 35 days 
after service of this Decision and Order on respondent, unless appealed to the 
Judicial Officer pursuant to the Rules of Practice (7 C.F.R. § 1.145). 

[This Decision and Order became final September 13, 1993.-Editor.] 

















ANIMAL QUARANTINE AND RELATED LAWS 


MISCELLANEOUS ORDERS 





In re: M.T. LAWRENCE, JR., HALF CIRCLE CORPORATION, R.L. 
WALTERS d/b/a CATTLE CARE SERVICES, DR. DAVID M. JAMES, 
SPEEDWAY TRANSPORTATION, INC. 

A.Q. Docket No. 92-54. 

Cancellation of Oral Hearing and Dismissal of Complaint as to R.L. Walters 
d/b/a Cattle Care Services filed July 22, 1993. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Order issued by Dorothea A. Baker, Administrative Law Judge. 


For good cause set forth in its Motion to Dismiss, filed July 16, 1993, by 
the Complainant, the Complaint filed on June 4, 1992, is hereby dismissed as 
to Respondent R.L. Walters d/b/a Cattle Care Services. Accordingly, the 
oral hearing scheduled for November 30, 1993, in Shreveport, Louisiana, is 
cancelled. 

Copies hereof shall be served upon the parties. 

















In re: ALBERT J. DURHAM, BRIAN VERMAAK, STRUT-CAM 
DIMENSIONS, INC., C. BRUCE PEEPLES, ALITALIA AIRLINES. 

A.Q. DOCKET NO. 94-5. 

Order of Dismissal filed November 4, 1993. 






James D. Holt, for Complainant. 
Darrel W. Aherin, Lewiston, Idaho, for Respondent C. Bruce Peeples. 
Order of Dismissal issued by Edwin S. Bernstein, Administrative Law Judge. 





On November 2, 1993, Complainant filed a Motion to Dismiss in this 
proceeding ".. . because it has been determined that it is not necessary to 
pursue this matter at this time in order to effectuate the purposes of the 
program involved." 


For good cause shown, Complainant’s motion is granted. The Complaint, 
filed herein on October 5, 1993, is dismissed. 
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In re: CRAIG LESSER AND MARILYN S. LESSER. 
AWA Docket No. 91-3. 
Stay Order filed July 13, 1993. 


Colleen A. Carroll, for Complainant. 
Curry First, Milwaukee, Wisconsin, for Respondents. 
Order issued by Donald A. Campbell, Judicial Officer. 


The civil penalty and suspension provisions of the Order previously issued 
in this case are hereby stayed pending the outcome of proceedings for judicial 
review. 

The cease and desist provisions shall remain in effect. 


In re) GARY LYNN RATHJEN AND SANDY RATHJEN 
AWA Docket No. 93-21. 
Order filed August 19, 1993. 


Frank Martin, Jr., for Complainant. 
Respondent, Pro se. 
Order issued by James Hunt, Administrative Law Judge. 


Upon the Motion of Complainant and for good cause shown, the complaint 
in this matter is dismissed. 


In re: GARY R. EDWARDS, LARRY E. EDWARDS, CARL EDWARDS & 
SONS STABLES, WILLIAM V. BARKLEY, JR., AND KAY BARKLEY, 
HPA Docket No. 91-113. 

Remand Order filed August 24, 1993. 


Remand order — Amend complaint to conform to proof — Formalities and technicalities of 
court pleading inapplicable — New hearing. 


The Judicial Officer reversed the Decision by Judge Kane (ALJ) dismissing the Complaint, and 
remanded the proceeding to the ALJ. The Judicial Officer held that the ALJ should have 
permitted Complainant to amend the Complaint to conform to the proof. The formalities and 
technicalities of court pleading are not applicable in administrative proceedings. The Complaint 
need only apprise Respondents of the issues in controversy. Respondents knew from the pre- 
trial exchange of exhibits that Complainant intended to prove that the post-show examination 
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of the horse showed that it was sore. Complainant is only changing the legal inference to be 
drawn from that proof. However, in order to avoid any possibility of an appearance of prejudice 
to Respondents, Respondents will be permitted to call new witnesses or re-question prior 
witnesses based on the amended allegations of the Complaint. 


Colleen Carroll, for Complainant. 

Paul D. Priamos, Torrance, CA, for Respondents. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Remand Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary administrative proceeding under the Horse Protection 
Act of 1970, as amended (15 U.S.C. § 1821 ef seq.). After a hearing, on 
June 26, 1992, Administrative Law Judge Paul Kane (ALJ) filed an Initial 
Decision and Order in which he found that Complainant had failed to show good 
cause why the Complaint should be amended to conform to the proof offered by 
Complainant at the hearing.’ The ALJ’s Order denied Complainant’s motion 
to amend the Complaint to conform to the proof, and dismissed the Complaint, 
with prejudice, for failure of proof of the allegations therein. 

On September 15, 1992, Complainant appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject to 
5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35). 

For the reasons set forth below, the Initial Decision and Order is vacated, 
and the case is remanded to the ALJ. 

The ALJ should have granted Complainant’s Motion to Amend the 
Complaint to Conform to the Proof,” which was stated, as follows (Tr. 367): 


MS. CARROLL: Your Honor, I realize that the Complaint has 
incorrectly cites the Horse Protection Act section that the Respondents 
are charged with, and as a result, the Government would move to amend 
the Complaint to conform to proof in this case. 


Complainant inadvertently cited and referred to the prohibition on "entering" 


‘Respondents William V. Barkley, Jr., and Kay Barkley entered into a consent decision filed 
January 10, 1991, and are therefore no longer parties to this proceeding. 


*The ALJ ruled at the hearing (Tr. 371; and see Tr. 367-73): 


I’m going to allow the amendment of that Complaint at this time and I will permit 
Counsel to brief an argument in the elements that might have sprung from this 
typographical error. 
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a horse for the purpose of exhibiting while sore (15 U.S.C. § 1824(2)(B)) 
instead of the correct citation and language against exhibiting a sore horse 
(15 U.S.C. § 1824(2)(A)). However, as was stated in Petty: the formalities 
and technicalities of court pleading are not applicable here; the Complaint need 
only apprise Respondent of the issues in controversy; such notice is adequate for 
due process purposes if Respondent is not misled; and, even where there are 
serious deficiencies in the Complaint, the fundamental requirements of due 
process are met when Respondent has a reasonable opportunity to know and 
meet the government’s claims during the proceeding, as follows (In re Petty, 43 
Agric. Dec. 1406, 1434-35 (1984), aff'd, No. 3-84-2200-R (N.D. Tex. June 5, 
1986)): 


It is well settled that the formalities and technicalities of court 
pleading are not applicable in administrative proceedings.” It is only 
necessary that the complaint in an administrative proceeding reasonably 
apprise the litigant of the issues in controversy; any such notice is 
adequate and satisfies due process in the absence of a showing that some 
party was misled.” 


Wallace Corp. v. NLRB, 323 U.S. 248, 253 (1944); FCC v. 


Pottsville Broadcasting Co., 309 U.S. 134, 142-44 (1940). 


*°NLRB v. Mackay Radio & Telegraph Co., 304 U.S. 333, 350-51 
(1938); Aloha Airlines, Inc. v. CAB, 598 F.2d 250, 261-62 (D.C. Cir. 
1979); NLRB v. Sunnyland Packing Co. , 557 F.2d 1157, 1161 (Sth Cir. 
1977); L.G. Balfour Co. v. FTC, 442 F.2d 1, 19 (7th Cir. 1971); 
Bruhn’s Freezer Meats of Chicago, Inc. v. USDA, 438 F.2d 1332, 1342 
(8th Cir. 1971); Swift & Co. v. United States, 393 F.2d 247, 252-53 (7th 
Cir. 1968); Cella v. United States, 208 F.2d 783, 788-89 (7th Cir. 
1953), cert. denied, 347 U.S. 1016 (1954); American Newspaper Pub. 
Ass’n v. NLRB, 193 F.2d 782, 799-800 (7th Cir. 1951), cert. denied sub 
nom. International Typographical Union v. NLRB, 344 U.S. 816 (1952); 
Mansfield Journal Co. v. FCC, 180 F.2d 28, 36 (D.C. Cir. 1950); E.B. 
Muller & Co. v. FTC, 142 F.2d 511, 518-19 (6th Cir. 1944); A.E. Staley 
Mfg. Co. v. FTC, 135 F.2d 453, 454-55 (7th Cir. 1943); NLRB v. 
Pacific Gas & Elec. Co., 118 F.2d 780, 788 (9th Cir. 1941); Jn re 
Sterling Colo. Beef Co., 35 Agric. Dec. 1599, 1601 (1976) (ruling on 
certified questions), final decision, 39 Agric. Dec. 184 (1980), appeal 
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dismissed, No. 80-1293 (10th Cir. Aug. 11, 1980); In re Holcomb, 35 
Agric. Dec. 1165, 1173-74 (1976). 


Furthermore, even where there are serious deficiencies in the 
administrative complaint, if as the government’s “case unfolded, there 
was a ‘reasonable opportunity to know the claims of the opposing party 
and to meet them,’ . . . the fundamental requirements of due process 
were met." Swift & Co. v. United States, 393 F.2d 247, 252 (7th Cir. 
1968), quoting from Morgan v. United States, 304 U.S. 1, 18 (1938); 
accord L.G. Balfour Co. v. FTC, 442 F.2d 1, 19 (7th Cir. 1971). 


In addition, the hearing in this case was conducted at intervals, with 
hearings, held on September 29 and 30, 1982, October 1, 6 and 8, 1982, 
and January 12, 1983 (and with the opportunity afforded by the Judicial 
Officer on August 28, 1984, to reopen the hearing). In such 
circumstances, there can be no serious issue under the due process clause 
based on deficiencies in the complaint. See Cella v. United States, 208 
F.2d 783, 789 (7th Cir. 1953), cert. denied, 347 U.S. 1016 (1954); 
NLRB v. Remington Rand, Inc., 94 F.2d 862, 873 (2d Cir.), cert. 
denied, 304 U.S. 576 (1938). 


These principles were recently restated in In re Gray, 52 Agric. Dec. __, 
slip op. at 15-16 (July 23, 1993)): 


It is generally recognized that: 


Under the Administrative Procedure Act § 5(b), 5 U.S.C. § 
554(b), persons entitled to notice of an administrative hearing 
must be informed of “the matters of fact and law asserted." 
However, the purpose of the Act is satisfied, and there is no due- 
process violation, if the party proceeded against “understood the 


issue" and “was afforded full opportunity" to justify its conduct. 


Golden Grain Macaroni Company v. Federal Trade Commission, 472 
F.2d 882, 885 (9th Cir. 1972), quoted in In re Livolsi, 39 Agric. Dec. 
1396, 1403 (1980). As stated in L. G. Balfour Company v. Federal 
Trade Commission, 442 F.2d 1 [, 19] (7th Cir. 1971): 
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There is no requirement that a complaint in an administrative 
proceeding enumerate precisely every event to which a hearing 
examiner may finally attach significance. The purpose of the 
administrative complaint is to give the responding party notice of 
the charges against him. See 1 Davis—on Administrative Law 
Treatise §§ 8.04-8.05 and cases cited therein. The complaint is 
adequate if “the one proceeded against be reasonably apprised of 
the issues in controversy, and any such notice is adequate in the 
absence of a showing that a party was misled." Cella v. United 
States, 208 F.2d 783, 789 (7th Cir. 1953), cert. denied 347 U.S. 
1016, 74 S.Ct. 864, 98 L.Ed. 1138 (1954); Swift & Company. v. 
United States, 393 F.2d 247, 252 (7th Cir. 1968). 


It cannot realistically be asserted that the allegations of the Complaint 
did not reasonably apprise the Respondent of the issues in controversy. 
Nowhere in the record does it indicate that the Respondent was misled 
with respect to the exact nature of the allegations with which he was 
confronted... . 


Likewise in this case sub judice, it cannot be realistically asserted that the 
allegations of the Complaint did not reasonably apprise the Respondents of the 
issues in controversy. Respondent was on notice that the government would 


seek to prove that the Respondents’ horse, "Rare Coin," was sore at an 
exhibition at a certain date, time, and place. Respondents had full opportunity 
to justify their conduct. 

Moreover, there was a pre-hearing exchange of exhibits, and the 
Respondents are certainly held to prior knowledge of the contents of 
Complainant’s exhibits. These exhibits all specifically and exclusively address 
the issue of “Rare Coin" being sore after showing on the date and in the 
exhibition charged in the Complaint. With these exhibits in hand, I find 
unconvincing Respondents’ claim of prejudice because of the amendment to the 
Complaint. After all, Respondents are entitled only to a fair trial, not a perfect 
trial. Respondents are not denied due process where here, as in Mirman 
Brothers, Respondents were allowed to inspect the precise nature of 
Complainant’s proposed proof, and prepare an adequate defense, as follows (Jn 
re Mirman Brothers, Inc., 40 Agric. Dec. 201, 205-06 (1981)): 
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II. Respondent has not been denied due process. 


Respondent has chiefly argued that it has been denied due process 
because the complaint charges it with altering an official certificate, 
whereas the evidence only showed that xerox copies had been altered. 
Inasmuch as either circumstance is a criminal violation of the Act, the 
variance between the complaint and the evidence is only significant if 
respondent has been subjected to surprise, precluding it from adequately 
and fully defending itself. See Cella v. United States, 208 F.2d 783 (7th 
Cir. 1953), cert. denied, 374 U.S. 1016 (1954); Swift & Company v. 
United States, 393 F.2d 247, 252 (7th Cir. 1968); L.G. Balfour Co. v. 
F.T.C., 442 F.2d 1, 19 (7th Cir. 1971); Intercontinental Indus., Inc. v. 
American Stock Exchange, 452 F.2d 935, 941 (Sth Cir. 1971), cert. 
den., 409 U.S. 842 (1972); and Morgan v. United States, 304 U.S. 1, 
18 (1938). 


This did not occur. Respondent was permitted to inspect the 
documents that were entered into evidence in advance of the hearing. It 
fully knew, therefore, the precise nature of complainant’s proposed proof 
in support of the charges and the type of evidence that was needed to 
refute them. It was given every opportunity to adequately defend against 
the actual evidence introduced which proved it violated the Act and the 
regulations. Accordingly, there was no denial of due process on account 
of variances between allegations in the complaint and the facts actually 
proven. See Cella, Swift, Balfour, Intercontinental Indus. and Morgan, 
supra. 


From the foregoing, it is obvious that there really is no rational basis for any 
misunderstanding as to the government’s case. I find it appropriate herein to 
allow amendment of the Complaint to conform to the proof, since the Rules of 
Practice neither provide for nor prohibit such motions. Jn re Steinberg Bros. 
Co., 43 Agric. Dec. 1878, 1902-03 (1984). 

However, in order to avoid any possibility of an appearance of prejudice to 
Respondents, other than the expense of a new hearing,’ I am remanding this 


3] find it difficult to believe that Respondents actually want a new hearing. They knew exactly 
what Complainant intended to prove (because of the pre-trial exchange of exhibits), i.e, that the post- 
(continued...) 
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proceeding to the ALJ, with an opportunity afforded to Respondents to offer 
further evidence and/or re-question witnesses. An agency has the power to 
remand proceedings to the ALJ in circumstances where it is deemed appropriate 
to receive material evidence. As stated in Jn re Corona Livestock Auction, Inc., 
36 Agric. Dec. 1166, 1169 (1977)): 


Moreover, even where evidence has not been erroneously excluded by an 
Administrative Law Judge, an agency has the power to remand a 
proceeding to receive evidence which the agency deems material. See, 
e.g., J. Weingarten, Inc., F.T.C. Doc. No. 7714, 13 Pike & Fischer Ad 
Law 2nd 460, 446-467; American Radiator and Standard Sanitary Corp., 
F.T.C. Doc. No. 7835, 12 Pike & Fischer Ad Law 2nd 813, 813-815; 
In re Samuel Petro, 16 Agr Dec 901 (1957). 


The ALJ shall provide Respondents the opportunity to reopen the hearing. 
If Respondents request a new hearing, they may call additional witnesses, or 
recall former witnesses based upon the amended allegations. Rebuttal and 
surrebuttal testimony, etc., will be allowed. The ALJ shall decide the case 
based upon the original record, plus any additional evidence adduced at the new 
hearing. 

For the foregoing reasons, the Initial Decision and Order should be vacated 
and the case remanded to the ALJ for the issuance of a further Initial Decision 


and Order, weighing the evidence in the light of the original record, together 
with any new evidence adduced at a new hearing, if held. 


Order 


The Initial Decision and Order filed in this proceeding is vacated and the 
case is remanded to the Administrative Law Judge for the purpose of reopening 
the hearing, if requested by Respondents, and the filing of a new Initial Decision 
and Order. 


3(...continued) 
show examination of the horse showed that it was sore. Complainant is only changing the legal 
inference to be drawn from that proof. Respondents had every opportunity to show that the horse 
was not sore during the post-show examination, or that, if it was, it was sore, e.g., because it 
stumbled in the ring. Accordingly, if they now have to incur the additional expense of a new 
hearing, it is much more their fault than the fault of Complainant’s counsel. 
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In re: BILLY W. STANFILL and RONNIE W. STANFILL. 
HPA Docket No. 92-38. 
Order filed October 22, 1993. 


Robert A. Ertman, for Complainant. 
Carthel L. Smith, Jr., Lexington, Tennessee, for Respondents. 
Order issued by Dorothea A. Baker, Administrative Law Judge. 


Upon the motion of complainant and for good cause shown, and with the 
concurrence of the respondent, the complaint is dismissed as to respondent 
Ronnie W. Stanfill. 


In re: ALBERT CRAFT, GREG WHITE, and ALBERTA S. WHITE. 
HPA Docket No. 91-137. 
Order Entering Consent Decision filed November 18, 1993. 


Sharlene Deskins, for Complainant. 
Eric Deters, Covington, KY, for Respondents. 
Order issued by James Hunt, Administrative Law Judge. 


On October 27, 1993, an order was issued postponing the November 3 
hearing as to Greg White and Alberta S. White and giving Respondents’ 
counsel 10 days to file a response to complainant’s motion to cancel the 
hearing and enter a consent decision. Copies of my order, complainant’s 
motion and proposed consent decision were served by telefax. 

Since respondents’ counsel has not filed a timely response to complainant’s 
motion to enter a consent decision, the motion is granted. The consent 
decision agreed to by the parties at the hearing held on February 24, 1993, is 
hereby entered. 


In re: WILLIAM DWAINE ELLIOTT, BERNICE ELLIOTT, DAVID D. 
SMITH, AND MR. AND MRS. FARRELL HUGHES. 

HPA Docket No. 90-20. 

and 

In re: WILLIAM DWAINE ELLIOTT AND SCOTT LAMBERT. 

HPA Docket No. 91-122. 
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Order Lifting Stay Order filed November 29, 1993. 


Frank Martin, Jr. & Norma J. Morgan, for Complainant. 
Philip L. Whitson, Charlotte, NC, for Respondents. 
Order issued by Donald A. Campbell, Judicial Officer. 


The Stay Order filed in this proceeding pending the outcome of 
proceedings for judicial review is hereby removed. The disqualification 
provisions of the Order previously filed herein shall become effective on the 
30th day after service of this Order on Respondent, and Respondent shall pay 
the civil penalty within 90 days from the date of service of this Order on 
Respondent. Respondent’s request to backdate the effective date of the 
disqualification provisions to March 30, 1993, the date of the Fourth Circuit’s 
decision, is denied since the Stay Order was still in effect, and Respondent 
was seeking Supreme Court review. 


In re; GEORGE FRANKIE RABY, JOHN HENRY TRICE, H. H. 
MCJUNKIN, JR., KATHERINE H. MCJUNKIN, MCJUNKIN FARMS, and 
ELLEN CLAIRE MCJUNKIN. 

HPA Docket No. 92-10. 

Order filed December 9, 1993. 


Frank Martin, Jr. for Complainant. 
Donald S. Gandy, Fort Worth, TX, for Respondents. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Upon the motion of complainant and for good cause shown, and with the 
concurrence of the attorney for respondents, the complaint is dismissed with 
prejudice as to respondents H. H. McJunkin, Jr. and Ellen Claire McJunkin. 


In re: McCAIN CITRUS, INC., and McCAIN FOODS LIMITED. 
I&G Docket No. 92-1. 
Dismissal filed September 15, 1993. 


Tejal Mehta, for Complainant. 
Mark Dopp, Washington, D.C., for Respondent. 
Dismissal issued by Victor W. Palmer, Chief Administrative Law Judge. 
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Upon the motion of complainant and FOR GOOD CAUSE SHOWN, the 
complaint as to McCain Foods Limited in the above-captioned case is hereby 
DISMISSED. 


In re: INTERNATIONAL PRODUCE DISTRIBUTORS, INC. 
I&G Docket No. 90-2 
Order of Dismissal filed December 15, 1993. 


Robert Ertman, for Complainant. 
Respondent, Pro se. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


On December 14, 1993, Complainant filed a Motion to Dismiss in this 
proceeding ". . . because service has not been effected and the respondent is 
no longer in business." 


For good cause shown, Complainant’s motion is granted. The Complaint, 
filed herein on May 25, 1990, is dismissed. 


In re: VICTOR A. CENTENO. 
P.Q. Docket No. 93-81. 
Dismissal filed July 19, 1993. 


Jeffrey D. Kirmsse, for Complainant. 
Respondent, Pro se. 
Dismissal issued by Victor W. Palmer, Chief Administrative Law Judge. 


Upon the motion of complainant and FOR GOOD CAUSE SHOWN, the 
complaint in the above-captioned case is hereby DISMISSED. 


In re: JOSE LUIS LOPEZ CONSECO. 
P.Q. Docket No. 93-45. 
Dismissal of Complaint filed July 23, 1993. 
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James D. Holt, for Complainant. 
Respondent, Pro se. 
Dismissal issued by Dorothea A. Baker, Administrative Law Judge. 


Pursuant to Motion therefor, filed July 20, 1993, the Complaint herein is 
hereby dismissed. 
Copies hereof shall be served upon the parties. 


In re: LOLA M. BARKER, 
P.Q. Docket No. 93-112. 
Order of Dismissal filed December 9, 1993. 


Lance T. Mason, for Complainant. 
Respondent, Pro se. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


On December 9, 1993, Complainant filed a Motion to Dismiss in this 
proceeding because ". . . It has been determined that formal adjudication 
against respondent Barker will not be necessary in order to effectuate the 
purpose of the agency’s program." 


For good cause shown, Complainant’s motion is granted. The Complaint, 
filed herein on June 18, 1993, is dismissed. 
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DEFAULT DECISIONS 
AGRICULTURAL MARKETING AGREEMENT ACT 


In re: TORRES DATE PACKING, an unicorporated association. 
AMAA Docket No. 93-1. 
Decision and Order filed November 8, 1993. 


Failure to file an answer - Violation of marketing order - Failure to pay payment ordered - 
Assessments - Civil penalty. 


Colleen Carroll, for Complainant. 
Respondent, pro se. 
Decision and Order filed by James W. Hunt, Administrative Law Judge. 


The Administrator of the Agricultural Marketing Service instituted this 
proceeding under the Agricultural Marketing Agreement Act of 1937, as 
amended, 7 U.S.C. § 601 et seq. (the "Act"), by filing a complaint alleging that 
respondent Torres Date Packing willfully violated the Marketing Order for 
Domestic Dates Produced or Packed in Riverside County, California, 7 C.F.R. 
§§ 987.1-987.84 (the "Marketing Order"), issued pursuant to the Act. 

The Hearing Clerk served on the respondent, by certified mail, copies of 
the complaint and the Rules of Practice governing proceedings under the Act, 
7 CFR. § 1.130 et seg. (the "Rules of Practice"). The Hearing Clerk, in the 
accompanying letter of service, informed the respondent that it should file an 
answer to the complaint pursuant to the Rules of Practice and that the failure 
to answer any allegation in the complaint would constitute an admission of 
that allegation. The respondent has failed to file an answer within the time 
prescribed in the Rules of Practice. 

The material facts alleged in the complaint, which are admitted by reason 
of the respondent’s failure to file an answer, are adopted and set forth herein 
as Findings of Fact. This decision and order is issued pursuant to section 
1.139 of the Rules of Practice. 


Findings of Fact 


1. Respondent Torres Date Packing is an unincorporated association 
whose principal place of business is 90-785 Avenue 81, Thermal, California 
92274. 

2. At all times mentioned herein, said respondent was a handler of 
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California dates as defined in the Act, 7 U.S.C. § 608c(1), and the Marketing 
Order, 7 C.F.R. § 987.8. 

3. Respondent Torres Date Packing willfully violated section 987.72(a) of 
the Marketing Order, 7 C.F.R. § 987.72(a), by failing to remit $19,990.60 in 
assessments owed in the 1989-1990, 1990-1991 and 1991-1992 crop years. 


Conclusions 


The Secretary of Agriculture has jurisdiction in this matter. By reason of 
the facts set forth in the Findings of Fact above, the respondent has violated 
section 987.72(a) of the Marketing Order, 7 U.S.C. § 987.72(a), and the 
following order is authorized by the Act and is warranted under the 
circumstances. 


Order 


1. Respondent Torres Date Packing, its agents and employees, successors 
and assigns, directly or through any corporate or other device, shall comply 
with each and every provision of the Act and the Marketing Order and shall 
cease and desist from any violation thereof. 

2. Respondent Torres Date Packing is hereby ordered to pay $19,990.60 
in assessments due under section 987.72(a) of the Marketing Order, 7 C.F.R. 
§ 987.72(a), for crop years 1989-1990, 1990-1991 and 1991-1992. 

3. Respondent Torres Date Packing is hereby assessed a civil penalty of 
$10,000, which shall be paid by a certified check or money order made payable 
to the Treasurer of the United States. 

Copies of this decision shall be served upon the parties. Pursuant to 
sections 1.142 and 1.145 of the Rules of Practice, this decision will become 
final without further proceedings 35 days after service on the respondent. The 
provisions of this order shall become effective on the first day after this 
decision becomes final. 

[This Decision and Order became final December 20, 1993. - Editor] 
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In re: WIL INTERNATIONAL, INC. 
AQ Docket No. 93-18. 
Decision and Order filed May 18, 1993. 


Failure to file an answer - Importation of horses from Russia without an important permit or 
customs declaration - Civil penalty. 


Sheila Hogan Novak, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation of animals into the 
United States (9 C.F.R. § 92 et seq.), hereinafter referred to as the 
regulations, in accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et 
seq., and 380.1 et seq.. 

This proceeding was instituted by a complaint filed on February 11, 1993 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. This complaint alleged that on or 
about June 11, 1992, the respondent moved approximately six horses from 
Russia to John F. Kennedy International Airport, Jamaica, New York, via 
Aeroflot Soviet Airlines flight number SU 983, in violation of section 92.301 
(b) of the regulations (9 C.F.R. § 92.301 (b)) because an import permit was 
not obtained and because a declaration was not executed and furnished to the 
collector of Customs at the first port of arrival, as required. The respondent 
failed to file an answer within the time prescribed in 7 C.F.R. § 1.136 (a). 
Section 1.136 (c) of the Rules of Practice (7 C.F.R. § 1.136 (c)) provides that 
the failure to file an answer within the time provided under § 1.136 (a) shall 
be deemed an admission of the allegations in the complaint. Further, the 
failure to file an answer constitutes a waiver of hearing. (7 C.F.R. § 1.139). 
Accordingly, the material allegations alleged in the complaint are adopted and 
set forth herein as the Findings of Fact, and this Decision is issued pursuant 
to section 1.139 of the Rules of Practice applicable to this proceeding. (7 
C.F.R. § 1.139). 
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Findings of Fact 


1. WTL International Inc. is a corporation doing business in the state of 
New York at 1034 Linwood Street, Brooklyn, New York 11208. 

2. On or about June 11, 1992, the respondent moved approximately six 
horses from Russia to John F. Kennedy International Airport, Jamaica, New 
York, via Aeroflot Soviet Airlines flight number SU 983, in violation of section 
92.301 (b) of the regulations (9 C.F.R. § 92.301 (b)) because an import permit 
was not obtained, as required. 

3. On or about June 11, 1992, the respondent moved approximately six 
horses from Russia to John F. Kennedy International Airport, Jamaica, New 
York, via Aeroflot Soviet Airlines flight number SU 983, in violation of section 
92.301 (b)(2) of the regulations (9 C.F.R. § 92.301 (b)(2)) because a 
declaration was not executed and furnished to the collector of Customs at the 
first port of arrival, as required. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 9 C.F.R. § 92 (b). Therefore, the following Order is 


issued. 


Order 


The respondent is hereby assessed a civil penalty of one thousand dollars 
($ 1,000.00).' This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to : 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


‘Inasmuch as the respondent has failed to file an answer, and, therefore, the Department 
is not required to hold a hearing, the civil penalty requested is reduced by one-half in accordance 
with the Judicial Officer’s Decisions in Jn re: Ricky Bobo, 49 Agric. Dec. 849 (1990). 
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within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 93-18. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became effective June 25, 1993. - Editor] 


In re: DIANE LOCKWOOD. 
A.Q. Docket No. 93-23. 
Decision and Order filed May 20, 1993. 


Failure to file an answer - Interstate movement of Equine Infectious Anemia reactor horses 
without identification or required certificate - Civil penalty. 


Sheila Hogan Novak, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the interstate movement of equine 
infectious anemia reactor horses (9 C.F.R. § 75.4 et seq.), hereinafter referred 
to as the regulations, in accordance with the Rules of Practice in 7 C.F.R. §§ 
1.130 et seq., and 380.1 et seq.. 

This proceeding was instituted by a complaint filed on February 23, 1993 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. This complaint alleged that on or 
about June 11, 1990, the respondent moved interstate from Monroeville, New 
Jersey, to Farmville, Virginia, approximately four (4) equine infectious anemia 
reactor horses in violation of 9 C.F.R. § 75.4 (b) because the horses were not 
officially identified and were not accompanied interstate by a certificate, as 
required. The respondent failed to file an answer within the time prescribed 
in 7 C.F.R. § 1.136 (a). Section 1.136 (c) of the Rules of Practice (7 C.F.R. 
§ 1.136 (c)) provides that the failure to file an answer within the time 
provided under § 1.136 (a) shall be deemed an admission of the allegations 
in the complaint. Further, the failure to file an answer constitutes a waiver 
of hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations alleged 
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in the complaint are adopted and set forth herein as the Findings of Fact, and 
this Decision is issued pursuant to section 1.139 of the Rules of Practice 
applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Diane Lockwood is an individual whose mailing address is Rt. 1, 
Farmville, Virginia 23901. 

2. On or about June 11, 1990, the respondent moved interstate from 
Monroeville, New Jersey, to Farmville, Virginia, approximately four (4) equine 
infectious anemia reactor horses in violation of 9 C.F.R. § 75.4 (b) because 
the horses were not officially identified, as required. 

3. On or about June 11, 1990, the respondent moved interstate from 
Monroeville, New Jersey, to Farmville, Virginia, approximately four (4) equine 
infectious anemia reactor horses in violation of 9 C.F.R. § 75.4 (b) because 
the horses were not accompanied interstate by a certificate, as required. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 9 C.F.R. § 75.4 (b). Therefore, the following Order 
is issued. 


Order 


The respondent is hereby assessed a civil penalty of one thousand dollars 
($ 1,000.00).' This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 


‘Inasmuch as the respondent has failed to file an answer, and, therefore, the Department 
is not required to hold a hearing, the civil penalty requested is reduced by one-half in accordance 
with the Judicial Officer’s decision in Jn re: Ricky Bobo, 49 Agric. Dec. 849 (1990). 
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Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 93-23. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final July 20, 1993.-Editor] 


In re: GENE HILL d/b/a HILLS LIVESTOCK, and LES ZEDRIC d/b/a 
MONMOUTH LIVESTOCK SALES. 

A.Q. Docket No. 93-07. 

Decision and Order as to Les Zedric d/b/a Monmouth Livestock Sales filed 
June 17, 1993. 


Admission of Material Allegations - Interstate movement of Swine not vaccinated for, nor 
exposed to, or infected with pseudorabies without certificate - Civil penalty. 


Sheila Hogan Novak, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
as authorized by section 3 of the Act of February 2, 1903, as amended (21 
U.S.C. § 122), for a violation of the regulations issued under the Act, (9 
C.F.R. § 85.1 et. seq.), hereinafter referred to as the regulations. This 
proceeding was instituted by a complaint filed on December 1, 1992, by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that respondents 
violated 9 C.F.R. § 85.7(b)(3)(B)(ii) of the regulations (9 C.F.R. § 
85.7(b)(3)(B)(ii)), in that approximately 130 head of swine, not vaccinated for 
pseudorabies and not known to be infected with or exposed to pseudorabies, 
were moved interstate from Monmouth, Illinois, to Tipton, Iowa, without such 
swine being accompanied by a certificate, as required. 

The answer filed by respondent Les Zedric d/b/a Monmouth Livestock 
Sales contained an admission of all jurisdictional and material allegations of 
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fact contained in the complaint. In accordance with section 1.139 of the Rules 
of Practice (7 C.F.R. § 1.139), such admissions shall constitute a waiver ol! 
hearing. 

This Decision and Order, therefore is issued pursuant to sections 1.139 and 
1.141 of the Rules of Practice applicable to this proceeding (7 C.F.R. §§ 1.139 
and 1.141). 


Accordingly, the material facts alleged in the complaint, which Respondent 
Les Zedric d/b/a Monmouth Livestock Sales is deemed to have admitted, arc 
adopted and set forth herein as the findings of fact. 


Findings of Fact 


1. Les Zedric d/b/a/ Monmouth Livestock Sales, hereinafter referred to 
as respondent, has a mailing address of P.O. Box 59, Monmouth, Illinois 
61462. 

2. On or about November 29, 1991, respondents violated 9 C.F.R. § 
85.7(b)(3)(B)(ii) because they moved approximately 130 head of swine, not 
vaccinated for pseudorabies and not known to be infected with or exposed to 
pseudorabies, interstate from Monmouth, Illinois, to Tipton, Iowa, without 
such swine being accompanied by a certificate, as required. 


Conclusion 


By reason of the facts in the Findings of Fact set forth above, Respondent 
Les Zedric d/b/a Monmouth Livestock Sales has violated the Act and Part 
85 of the regulations promulgated thereunder (9 C.F.R. Part 85). Therefore, 
the following order is issued. 


Order 


Respondent, Les Zedric d/b/a Monmouth Livestock Sales, is hereby 
assessed a civil penalty of five hundred dollars ($500.00). 


The civil penalty shall be payable to the "Treasurer of the United States" 
by a certified check or money order, and shall be forwarded to": 


United States Department of Agriculture 
Animal and Plant Health Inspection Service 
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Field Servicing Office, Accounting Section 
Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. Respondent Les 
Zedric d/b/a Monmouth Livestock Sales shall indicate on the check or money 
order that payment is made in reference to A.Q. Docket No. 93-07 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon Respondent Les Zedric d/b/a Monmouth Livestock Sales, 
unless there is an appeal to the Judicial Officer pursuant to section 1.145 of 
the Rules of Practice applicable to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final July 26, 1993. - Editor] 


In re: DAVID L. LOW, D.V.M. 
A.Q. Docket No. 93-20. 
Decision and Order filed July 1, 1993. 


Failure to file an answer - Interstate movement of brucellosis exposed cattle to other than a 
slaughtering establishment or quarantined feedlot - Civil penalty. 


Jeffrey Kirmsse, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the interstate movement of cattle 
(9 C.F.R. §§ 78.1 et seq.), hereinafter referred to as the regulations, in 
accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et seg. and 9 
C.F.R. §§ 70.1 et seq. 

This proceeding was instituted under section 2 of the Act of February 2, 
1903, as amended (21 U.S.C. 111), sections 4 and 5 of the Act of May 29, 
1884, as amended (21 U.S.C. 120), (Acts) and the regulations promulgated 
under the Acts (9 C.F.R. §§ 78.1 et seq.), by a complaint filed on February 22, 
1993, by the Acting Administrator of the Animal and Plant Health Inspection 
Service, United States Department of Agriculture. This complaint alleges that 
on or about January 12, 1991, the respondent moved interstate from Galt, 
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California, to Limon, Colorado, approximately four (4) cattle in violation of 
section 78.8 of the regulations (9 C.F.R. § 78.8), because the animals were 
brucellosis-exposed and were moved to other than a_ slaughtering 
establishment or a quarantined feedlot, as required. 

By letter dated, and the envelope postmarked, March 10, 1993, the 
respondent filed a statement in the nature of admission and avoidance. 
However, such document was not stamped in by the Hearing Clerk until 
March 22, 1993, thus making its receipt untimely. Thus, he failed to file an 
answer within the time prescribed in 7 C.F.R. § 1.136(a). Section 1.136(c) of 
the Rules of Practice (7 C.F.R. § 1.136(c)) provides that the failure to file an 
answer within the time provided under 7 C.F.R. § 1.136(a) shall be deemed 
an admission of the allegations in the complaint. Furthermore, even if 
respondent’s answer had been timely, it fails to deny any of the material 
allegations in the complaint, and, therefore, constitutes an admission of the 
allegations in the complaint pursuant to section 1.136(c) of the Rules of 
Practice (7 C.F.R. § 1.136(c)) and a waiver of hearing pursuant to section 
1.139 of the Rules of Practice (7 C.F.R. § 1.139). Further, an admission of 
the allegations in the complaint constitutes a waiver of hearing. (7 C.F.R. § 
1.139). Accordingly, the material allegations in the complaint are adopted and 
set forth in this Default Decision as the Findings of Fact, and this Decision 
is issued pursuant to section 1.139 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. David L. Low, D.V.M., is an individual with a mailing address of 10749 
Boesson Road, Galt, California 95632. 

2. On or about January 12, 1991, the respondent moved interstate from 
Galt, California, to Limon, Colorado, approximately four (4) cattle in violation 
of section 78.8 of the regulations (9 C.F.R. § 78.8), because the animals were 
brucellosis-exposed and were moved to other than a_ slaughtering 
establishment or a quarantined feedlot, as required. 


Conclusion 
By reason of the Findings of Fact set forth above, the respondent has 


violated the Acts and the regulations issued under the Acts (9 C.F.R. § 78.8). 
Therefore, the following Order is issued. 
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Order 


The respondent is hereby assessed a civil penalty of five hundred dollars 
($500.00). This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to A.Q. Docket No. 93-20. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final August 13, 1993. - Editor] 


In re) CHARLES ALEXANDER. 
A.Q. Docket No. 93-01. 
Decision and Order filed July 23, 1993. 


Failure to file an answer - Interstate movement of horse which was a reactor for equine 
infectious anemia without identification and permit, and other than to a diagnostic or research 
facility or to its home farm, or for slaughter - Civil penalty. 


Jane H. Settle, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


‘The respondent has failed to file a responsive answer within the prescribed time, and, 
under the Rules of Practice applicable to this proceeding, the Department is not required to 
hold a hearing. Therefore, the civil penalty requested is reduced by one-half, in accordance with 
the Judicial Officer’s Decisions in Jn re Bobo, 49 Agric. Dec. 849 (1990). 
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This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the movement of equine infectious 
anemia reactor horses (9 C.F.R. § 75.4) hereinafter referred to as the 
regulations, in accordance with the Rules of Practice in 9 C.F.R. §§ 70.1 et 
seq., and 7 C.F.R. §§ 1.130 et seq. 

This proceeding was instituted under the Act of February 2, 1903, as 
amended (21 U.S.C. § 111) and regulations promulgated thereunder (9 C.F.R. 
§ 75.4), by a complaint filed on October 9, 1992, by the Acting Administrator 
of the Animal and Plant Health Inspection Service, United States Department 
of Agriculture. This complaint alleges that on or about November 1, 1991, 
respondent moved, from Louisiana to Mississippi, an equine infectious anemia 
reactor horse, which was not officially identified, in violation of 9 C.F.R. § 
75.4(b), as required. Also, the complaint alleges that on or about November 
1, 1991, respondent moved, from Louisiana to Mississippi, an equine infectious 
anemia reactor horse, which was not accompanied by a proper certificate, in 
violation of 9 C.F.R. § 75.4(b), as required. Further, the complaint alleges 
that on or about November 1, 1991, respondent moved an equine infectious 
anemia reactor horse from Louisiana to Mississippi, other than for immediate 
slaughter, to a diagnostic or research facility, or to its home farm, in violation 
of 9 C.F.R. § 75.4(b). 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the failure to file an answer constitutes a waiver of 
hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations in the 
complaint are adopted and set forth in this Default Decision as the Findings 
of Fact, and this Decision is issued pursuant to section 1.139 of the Rules of 
Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Charles Alexander is an individual whose mailing address is 40 
Morgantown Road, Natchez, Mississippi 39120. 

2. On or about November 1, 1991, respondent moved, from Louisiana to 
Mississippi, an equine infectious anemia reactor horse, which was not officially 
identified, in violation of 9 C.F.R. § 75.4(b), as required. 

3. On or about November 1, 1991, respondent moved, from Louisiana to 
Mississippi, an equine infectious anemia reactor horse, which was not 
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accompanied by a proper certificate, in violation of 9 C.F.R. § 75.4(b), as 
required. 

4. On or about November 1, 1991, respondent moved an equine infectious 
anemia reactor horse from Louisiana to Mississippi, other than for immediate 
slaughter, to a diagnostic or research facility, or to its home farm, in violation 
of 9 C.F.R. § 75.4(b). 


Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts of February 2, 1903, as amended, and the regulations issued 
under that Act (9 C.F.R. § 75.4(b)). Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of seven hundred fifty 
dollars ($750.00)'. This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to A.Q. Docket No. 93-01. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145). 


‘The respondent has failed to file an answer, and, under the Rules of Practice applicable 
to this proceeding, the Department is not required to hold a hearing. Therefore, the civil 
penalty requested is reduced by one-half in accordance with the Judicial Officer’s Decision in Jn 
re: Bobo, 49 Agric. Dec. 849 (1990). 
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[This Decision and Order became final September 23, 1993. - Editor] 


In re: TRACY G. HARVEY. 
A.Q. Docket No. 93-32. 
Decision and Order filed August 25, 1993. 


Failure to file an answer - Interstate movement of test-eligible cattle without required certificate 
or identifying documents - Civil penalty. 


Sheila Hogan Novak, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the interstate movement of cattle 
(9 C.F.R. §§ 78.1 et seqg.), hereinafter referred to as the regulations, in 
accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et seg. and 9 
C.F.R. §§ 70.1 et seq. 

This proceeding was instituted under section 2 of the Act of February 2, 
1903, as amended (21 U.S.C. 111), sections 4 and 5 of the Act of May 29, 
1884, as amended (21 U.S.C. 120), (Acts) and the regulations promulgated 
under the Acts (9 C.F.R. §§ 78.1 et seq.), by a complaint filed on March 26, 
1993, by the Acting Administrator of the Animal and Plant Health Inspection 
Service, United States Department of Agriculture. This complaint alleges that 
on or about September 2, 1992, the respondent moved interstate from Idabel, 
Oklahoma to Sulphur Springs, Texas, at least one test-eligible cow, in violation 
of 9 C.F.R. § 78.9(b)(3)(ii) because the cow was not accompanied interstate 
by a certificate, as required. Also, on or about September 2, 1992, he moved 
interstate from Idabel, Oklahoma to Sulphur Springs, Texas, at least one cow 
in violation of 9 C.F.R. § 71.18(a)(1)(i) because the cow was not accompanied 
interstate by a statement or other document containing the information 
required in 9 C.F.R. § 71.18(a)(1)(i). 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the failure to file an answer constitutes a waiver of 
hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations in the 
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complaint are adopted and set forth in this Default Decision as the Findings 
of Fact, and this Decision is issued pursuant to section 1.139 of the Rules of 
Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Tracy G. Harvey, is an individual with a mailing address of Box 223-A, 
Detroit, Texas 75436. 

2. On or about September 2, 1992, the respondent moved interstate from 
Idabel, Oklahoma to Sulphur Springs, Texas, at least one test-eligible cow, in 
violation of 9 C.F.R. § 78.9(b)(3)(ii) because the cow was not accompanied 
interstate by a certificate, as required. 

3. On or about September 2, 1992, the respondent moved interstate from 
Idabel, Oklahoma to Sulphur Springs, Texas, at least one cow in violation of 
9 C.F.R. § 71.18(a)(1)(i) because the cow was not accompanied interstate by 
a statement or other document containing the information required in 9 
C.F.R. § 71.18(a)(1)(i). 


Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Acts (9 C.F.R. § 71.18 
and 78.9). Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of two thousand dollars 
($2000.00).' This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 


‘Respondent’s previous and continuing violations of the Act and regulations presents a 
serious threat to America’s agriculture and warrants imposition of the full civil penalty requested 
in the complaint. (Jn re Bobo, 49 Agric. Dec. 849 (1990)). 
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52 Agric. Dec. 1391 


100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to A.Q. Docket No. 93-32. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final October 4, 1993. - Editor] 


In re: WINSTON R. RAWLS. 
A.Q. Docket No. 93-34. 
Decision and Order filed August 23, 1993. 


Failure to file an answer - Interstate movement of cattle without required permit for entry or 
health certificate - Civil penalty. 


Susan Golabek, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the interstate movement of cattle 
because of brucellosis (9 C.F.R. § 78.5 et seq.), hereinafter referred to as the 
regulations, in accordance with the Rules of Practice in 7 C.F.R. § 1.130 et 
seq. and 7 C.F.R. § 380.1 et seq. 

This proceeding was instituted by a complaint filed on April 13, 1993, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleged that on or about 
September 9, 1991, the respondent moved interstate from Louisiana, a Class 
B State, to Mississippi, two (2) cattle in violation of Section 78.9(c)(3)(ii) of 
the regulations (9 C.F.R. § 78.9(c)(3)(ii)) because the cattle were not 
accompanied by a permit for entry, as required, and because the cattle were 
not accompanied by a health certificate which stated the test dates and results 
of the official brucellosis tests, as required. 

The respondent failed to file an answer within the time prescribed in 7 
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C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under § 1.136(a) shall be deemed an admission of the allegations in the 
complaint. Further, the failure to file an answer constitutes a waiver of 
hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations alleged in 
the complaint are adopted and set forth herein as the Findings of Fact, and 
this Decision is issued pursuant to section 1.139 of the Rules of Practice 
applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Winston R. (Pete) Rawls, respondent herein, is an individual with a 
mailing address of P.O. Box 607, Bogue Chitto, Mississippi 39629. 

2. On or about September 9, 1991, respondent moved interstate from 
Louisiana, a Class B State, to Mississippi, two (2) cattle in violation of Section 
78.9(c)(3)(ii) of the regulations (9 C.F.R. § 78.9(c)(3)(ii)) because the cattle 
were not accompanied by a permit for entry, as required. 

3. On or about September 9, 1991, respondent moved interstate from 
Louisiana, a Class B State, to Mississippi, two (2) cattle in violation of Section 
78.9(c)(3)(ii) of the regulations (9 C.F.R. § 78.9(c)(3)(ii)) because the cattle 
were not accompanied by a health certificate which stated the test dates and 


results of the official brucellosis tests, as required. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 9 C.F.R. § 78.9(c)(3)(ii). Therefore, the following 
Order is issued. 

Order 


The respondent is hereby assessed a civil penalty of one thousand dollars 
($1,000.00).' This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to: 


‘Inasmuch as the respondent has failed to file an answer, and, therefore, the Department 
is not required to hold a hearing, the civil penalty requested is reduced by one-half in accordance 
with the Judicial Officer’s Decision in Jn re Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988). 
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United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to A.Q. Docket No. 93-34. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final October 4, 1993. - Editor] 


In re: BERT SMITH, III, d/b/a C&C FARM and PETE WATSON. 
A.Q. Docket No. 93-37. 
Decision and Order as to Pete Watson filed August 31, 1993. 


Failure to file an answer - Interstate movement of test eligible cattle from a Class B state 
without permit for entry - Civil penalty. 


Susan Golabek, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the interstate movement of cattle 
because of brucellosis (9 C.F.R. § 78.5 et seq.), hereinafter referred to as the 
regulations, in accordance with the Rules of Practice in 7 C.F.R. § 1.130 et 
seq. and 7 C.F.R. § 380.1 et seq. 

This proceeding was instituted by a complaint filed on May 13, 1993, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleged that on or about 
January 18, 1991, respondent moved interstate from Tennessee to Virginia, 
twenty-eight (28) test-eligible cattle in violation of Section 78.9(c)(3)(ii) of the 
regulations (9 C.F.R. § 78.9(c)(3)(ii)), because the cattle, which originated 
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from Oklahoma, a Class B State, were not accompanied by a permit for entry, 
as required. 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under § 1.136(a) shall be deemed an admission of the allegations in the 
complaint. Further, the failure to file an answer constitutes a waiver of 
hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations alleged in 
the complaint are adopted and set forth herein as the Findings of Fact, and 
this Decision is issued pursuant to section 1.139 of the Rules of Practice 
applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Pete Watson, respondent herein, is an individual with a mailing address 
of Route 1, Ruteledge, Tennessee 37861. 

2. On or about January 18, 1991, respondents moved interstate from 
Tennessee to Virginia, twenty-eight (28) test-eligible cattle in violation of 
Section 78.9(c)(3)(ii) of the regulations (9 C.F.R. § 78.9(c)(3)(ii)), because the 
cattle, which originated from Oklahoma, a Class B State, were not 
accompanied by a permit for entry, as required. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 9 C.F.R. § 78.9(c)(3)(ii). Therefore, the following 
Order is issued. 

Order 


The respondent is hereby assessed a civil penalty of five hundred dollars 
($500.00).' This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 


‘Inasmuch as the respondent has failed to file an answer, and, therefore, the Department 
is not required to hold a hearing, the civil penalty requested is reduced by one-half in accordance 
with the Judicial Officer’s Decision in Jn re Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988). 





ROBERT DRAUGHON MARTIN, JR. 
52 Agric. Dec. 1395 


APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to A.Q. Docket No. 93-37. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final October 21, 1993. - Editor] 


In re: ROBERT DRAUGHON MARTIN, JR., d/b/a NICHOLOS 
LIVESTOCK MARKET, INC. 

AQ Docket No. 93-45. 

Decision and Order filed October 25, 1993. 


Failure to file an answer - Interstate movement of swine which were not individually identified - 
Civil penalty. 


Scott C. Safian, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for violations of Section 2 of the Act of February 2, 1903, as amended (21 
US.C. § 111), Sections 4 and 5 of the Act of May 29, 1884, as amended (21 
US.C. § 120)(Acts), and the regulations promulgated under the Acts (9 
C.F.R. §§ 71.1 et seq.)(Regulations). The proceeding was instituted by a 
Complaint filed on July 7, 1993, by the Administrator of the Animal and Plant 
Health Inspection Service (APHIS), United States Department of Agriculture 
(USDA), alleging that Robert Draughon Martin, Jr., d/b/a Nichols Livestock 
Market, Inc. (Respondent), violated the Acts and the Regulations. 

The Complaint was served upon the Respondent in accordance with 
Section 1.147 of the Rules of Practice (7 C.F.R. § 1.147). The Respondent 
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has failed to file an Answer with the Hearing Clerk within 20 days of service 
of the complaint as required by 7 C.F.R. § 1.136(a). Consequently, pursuant 
to sections 1.136(c) and 1.139 of the Rules of Practice (7 C.F.R. §§ 1.136(c) 
and 1.139), the Respondent has admitted the allegations in the complaint and 
waived the opportunity for a hearing. 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this proceeding 
(7 CER. § 1.139). 


Findings of Fact 


1. Robert Draughon Martin, Jr., Respondent herein, is an individual with 
an address of P.O. Box 1210, Dunn, North Carolina 28334. Respondent 
formerly did business as Nichols Livestock Market, Inc., Spivey’s Corner, 
North Carolina. 

2. On or about October 4, 1990, Respondent moved interstate from North 
Carolina to Virginia, approximately seven (7) swine which were not 
individually identified. 

3. On or about October 16, 1990, Respondent moved interstate from 
North Carolina to South Carolina, approximately two (2) swine which were 
not individually identified. 

4. On or about November 7, 1990, Respondent moved interstate from 
North Carolina to Illinois, approximately five (5) swine which were not 
individually identified. 

5. On or about December 10, 1990, Respondent moved interstate from 
North Carolina to South Carolina, approximately one hundred forty two (142) 
swine which were not individually identified. 


Conclusion 


By reason of the Findings of Fact set forth above, the Respondent has 
committed numerous violations of section 71.19 of the Regulations (9 C.F.R. 
§ 71.19) issued under the Acts. The violations warrant imposition of a civil 
penalty under section 3 of the Act of February 2, 1903, as amended (21 U.S.C. 
§ 122). 

Therefore, the following Order is issued: 
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Order 


The Respondent is hereby assessed a civil penalty of one thousand dollars 
($1,000.00).' This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order and shall be forwarded to 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate on the certified check or money order that payment is in reference 
to P.Q. Docket No. 93-45. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the Respondent, unless there is an appeal to the 
Judicial Officer pursuant to Section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final December 1, 1993. - Editor] 


In re: JOE CORBETT and DALE LEARD d/b/a ANTLERS LIVESTOCK 
COMMISSION COMPANY. 

AQ Docket No. 93-09. 

Decision and Order as to Joe Corbett filed October 22, 1993. 


Failure to file an answer - Interstate movement of cattle without certificate or "s" brand permit 
- Civil penalty. 


Glenn Nadaner, for Complainant. 
Respondent, Pro se. 


The amount of the civil penalty has been reduced by half the amount sought in the 
complaint filed in this proceeding in accordance with In re Bobo, 49 Agric. Dec. 849 (1990) and 
In re Kaplinsky, 47 Agric. Dec. 613 (1988). 
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Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for violations of Section 2 of the Act of February 2, 1903, as amended (21 
US.C. § 111), Sections 4 and 5 of the Act of May 29, 1884, as amended (21 
U.S.C. § 120) (Acts), and the regulations promulgated thereunder (9 C.F.R. 
§§ 78.1 et seq.), conducted in accordance with the rules of practice applicable 
to this proceeding (9 C.F.R. § 70.1 et seq., 7 C.F.R. § 1.130 et seq). 

This proceeding was instituted by a complaint filed on December 1, 1992 
by the Acting Administrator, Animal and Plant Health Inspection Service, and 
served upon respondent Joe Corbett on February 2, 1993. The complaint 
alleged that on or about November 12, 1989, Respondents Joe Corbett and 
Dale Leard moved interstate from Antlers, Oklahoma, a Class B state, to the 
Calhoun Packing Company in Palestine, Texas, three (3) cattle in violation of 
Section 78.9(c)(1)(vi)(A) of the regulations (9 C.F.R. § 78.9(c)(1)(vi)(A)), 
because the cattle were not accompanied interstate by a certificate or "S" 
brand permit, as required. 

Respondent Joe Corbett has failed to file an answer to the complaint. 
Section 1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)) provides that the 
failure to file an answer within the time provided under Section 1.136(a) of 
the rules of practice (7 C.F.R. § 1.136(a)) is deemed, for the purposes of this 
proceeding, an admission of the allegations in the complaint. The time 
provided under Section 1.136(a) of the rules of practice (7 C.F.R. § 1.136(a)) 
is 20 days after service of the complaint. The complaint filed in this 
proceeding specifies that "[t]he respondent shall have twenty (20) days after 
service of [the] complaint in which to file an answer... ." 

Pursuant to section 1.139 of the rules of practice (7 C.F.R. § 1.139), the 
failure to file an answer constitutes a waiver of hearing. Accordingly, the 
material allegations alleged in the complaint are adopted and set forth herein 
as the Findings of Fact, and this decision is issued pursuant to Section 1.139 
of the rules of practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Joe Corbett, herein referred to as respondent, is an individual with a 
mailing address of Route 6, box 34AA, Pittsburgh, Texas 75686. 

2. On or about November 12, 1989, respondent Joe Corbett moved 
interstate from Antlers, Oklahoma, a Class B state, to the Calhoun Packing 
Company in Palestine, Texas, three (3) cattle in violation of Section 
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78.9(c)(1)(vi)(A) of the regulations (9 C.F.R. § 78.9(c)(1)(vi)(A)), because the 
cattle were not accompanied interstate by a certificate or "S" brand permit, as 
required. 


Conclusion 


By reason of the facts contained in the Findings of Fact set forth above, 
the respondent Joe Corbett has violated 9 C.F.R. § 78.8. Therefore, the 
following Order is issued. 


Order 


The respondent Joe Corbett is hereby assessed a civil penalty of five 
hundred dollars ($ 500.00). This civil penalty shall be payable to the 
"Treasurer of the United States" by certified check or money order, and shall 
be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to Section 1.145 of the rules of practice (7 C.F.R. § 1.145). 

[This Decision and Order became final December 3, 1993. - Editor] 


In re: JOE CORBETT and DALE LEARD d/b/a ANTLERS LIVESTOCK 
COMMISSION COMPANY. 

AQ Docket No. 93-09. 

Decision and Order as to Dale Leard filed October 22, 1993. 


Failure to file an answer - Interstate movement of cattle without certificate or "s" brand permit 
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- Civil penalty. 


Glenn R. Nadaner, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for violations of Section 2 of the Act of February 2, 1903, as amended (21 
U.S.C. § 111), Sections 4 and 5 of the Act of May 29, 1884, as amended (21 
U.S.C. § 120) (Acts), and the regulations promulgated thereunder (9 C.F.R. 
§§ 78.1 et seqg.), conducted in accordance with the rules of practice applicable 
to this proceeding (9 C.F.R. § 70.1 et seg., 7 C.F.R. § 1.130 et seq). 

This proceeding was instituted by a complaint filed on December 1, 1992 
by the Acting Administrator, Animal and Plant Health Inspection Service. On 
December 2, 1992, the complaint was sent by certified mail to respondent 
Dale Leard. On December 14, 1992, the complaint was returned by the postal 
service. On December 15, 1992, the complaint was served upon respondent 
Dale Leard through remailing by ordinary mail in conformity with Section 
1.147 of the rules of practice (7 C.F.R: § 1.147). 

The complaint alleged that on or about November 12, 1989, Respondents 
Joe Corbett and Dale Leard moved three (3) cattle interstate from Antlers, 
Oklahoma, a Class B state, to the Calhoun Packing Company in Palestine, 
Texas, in violation of Section 78.9(c)(1)(vi)(A) of the regulations (9 C.F.R. § 
78.9(c)(1)(vi)(A)), because the cattle were not accompanied interstate by a 
certificate or "S" brand permit, as required. 

Respondent Dale Leard has failed to file an answer to the complaint. 
Section 1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)) provides that the 
failure to file an answer within the time provided under Section 1.136(a) of 
the rules of practice (7 C.F.R. § 1.136(a)) is deemed for the purposes of this 
proceeding an admission of the allegations in the complaint. The time 
provided under Section 1.136(a) of the rules of practice (7 C.F.R. § 1.136(a)) 
is 20 days after service of the complaint. Further, the complaint filed in this 
proceeding specifies that “[t]he respondent shall have twenty (20) days after 
service of [the] complaint in which to file an answer ... ." 

Pursuant to section 1.139 of the rules of practice (7 C.F.R. § 1.139), the 
failure to file an answer constitutes a waiver of hearing. Accordingly, the 
material allegations alleged in the complaint are adopted and set forth herein 
as the Findings of Fact, and this decision is issued pursuant to Section 1.139 
of the rules of practice (7 C.F.R. § 1.139). 
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Findings of Fact 


1. Dale Leard, d/b/a Antlers Livestock Commission Company, herein 
referred to as respondent, is an individual with a mailing address of P.O. Box 
965, Antlers, Oklahoma 74513. 

2. On or about November 12, 1989, respondent Dale Leard moved three 
(3) cattle interstate from Antlers, Oklahoma, a Class B state, to the Calhoun 
Packing Company in Palestine, Texas, three (3) cattle in violation of Section 
78.9(c)(1)(vi)(A) of the regulations (9 C.F.R. § 78.9(c)(1)(vi)(A)), because the 
cattle were not accompanied interstate by a certificate or "S" brand permit, as 
required. 

Conclusion 


By reason of the facts contained in the Findings of Fact set forth above, 
the respondent Dale Leard has violated 9 C.F.R. § 78.8. Therefore, the 
following Order is issued. 

Order 


The respondent Dale Leard is hereby assessed a civil penalty of two 
hundred and fifty dollars ($ 250.00). This civil penalty shall be payable to the 
"Treasurer of the United States" by certified check or money order, and shall 
be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to Section 1.145 of the rules of practice (7 C.F.R. § 1.145). 

[This Decision and Order became final December 3, 1993. - Editor] 
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In re: PAUL KATOA. 
AQ Docket No. 93-11. 
Decision and Order filed October 27, 1993. 


Failure to file an answer - Interstate movement of swine without required certificate or pseudo- 
rabies test - Civil penalty. 


Glenn Nadaner, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Adminstrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for violations of Section 2 of the Act of February 2, 1903, as amended (21 
US.C. § 111), Sections 4 and 5 of the Act of May 29, 1884, as amended (21 
U.S.C. § 120) (Acts), and the regulations promulgated thereunder (9 C.F.R. 
§§ 85.1 et seqg.), conducted in accordance with the rules of practice applicable 
to this proceeding (9 C.F.R. § 70.1 et seq., 7 C.F.R. § 1.130 et seq). 

This proceeding was instituted by a complaint filed on December 11, 1992 
by the Acting Administrator of the Animal and Plant Hea!th Inspection 
Service, and served upon the respondent by certified mail on January 4, 1993. 
The complaint alleged that: 

1. On or about May 12, 1991, Respondent moved interstate from 
McKinney, Texas to Salt Lake City, Utah, approximately twenty two (22) 
swine, in violation of Section 85.7(c)(1) of the regulations (9 C.F.R. § 
85.7(c)(1)), because the swine were not accompanied by a certificate, as 
required. 

2. On or about May 12, 1991, Respondent moved interstate from 
McKinney, Texas to Salt Lake City, Utah, approximately twenty two (22) 
swine, in violation of Section 85.7(c)(2) of the regulations (9 C.F.R. § 
85.7(c)(2)), because the swine were not subjected to an official pseudorabies 
serologic test, as required. 

The respondent has failed to file an answer to the complaint. Section 
1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)) provides that the failure 
to file an answer within the time provided under Section 1.136(a) of the rules 
of practice (7 C.F.R. § 1.136(a)) is deemed, for the purposes of this 
proceeding, an admission of the allegations in the complaint. The time 
provided under Section 1.136(a) of the rules of practice (7 C.F.R. § 1.136(a)) 
is 20 days after service of the complaint. Further, the complaint filed in this 
proceeding specifies that "[t]he respondent shall have twenty (20) days after 
service of [the] complaint in which to file an answer... ." 





PAUL KATOA 1403 
52 Agric. Dec. 1402 


Pursuant to section 1.139 of the rules of practice (7 C.F.R. § 1.139), the 
failure to file an answer constitutes a waiver of hearing. Accordingly, the 
material allegations alleged in the complaint are adopted and set forth herein 
as the Findings of Fact, and this decision is issued pursuant to section 1.139 
of the rules of practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Paul Katoa, herein referred to as Respondent, is an individual whose 
mailing address is 309 Dickey Drive, Euless, Texas 76040. 

2. On or about May 12, 1991, Respondent moved interstate from 
McKinney, Texas to Salt Lake City, Utah, approximately twenty two (22) 
swine, in violation of Section 85.7(c)(1) of the regulations (9 C.F.R. § 
85.7(c)(1)), because the swine were not accompanied by a certificate, as 
required. 

3. On or about May 12, 1991, Respondent moved interstate from 
McKinney, Texas to Salt Lake City, Utah, approximately twenty two (22) 
swine, in violation of Section 85.7(c)(2) of the regulations (9 C.F.R. § 
85.7(c)(2)), because the swine were not subjected to an official pseudorabies 
serologic test, as required. 


Conclusion 
By reason of the facts contained in the Findings of Fact set forth above, 
the respondent has violated 9 C.F.R. §§ 85.7(c)(1) and 85.7(c)(2). Therefore, 


the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of five hundred dollars 
($ 500.00). This civil penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 
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within thirty (30) days from the effective date of this Order. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to Section 1.145 of the rules of practice (7 C.F.R. § 1.145). 

[This Decision and Order became final December 6, 1993. - Editor] 


In re: DANIEL R. ROE. 
AQ Docket No. 93-24. 
Decision and Order filed October 25, 1993. 


Failure to file an answer - Importation of horses without inspection at port of entry - Failure 
to remove horses from United States within 30 days from date of issuance of certificate - Civil 
penalty. 


Glenn Nadaner, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for violations of Section 2 of the Act of February 2, 1903, as amended (21 


US.C. § 111), Sections 4 and 5 of the Act of May 29, 1884, as amended (21 
U'S.C. § 120) (Acts), and the regulations promulgated thereunder (9 C.F.R. 
§ 92.300 et seq.), conducted in accordance with the rules of practice applicable 
to this proceeding (9 C.F.R. § 70.1 et seqg., 7 C.F.R. § 1.130 et seq. 

This proceeding was instituted by a complaint filed on February 23, 1993 
by the Acting Administrator, Animal and Plant Health Inspection Service. On 
February 26, 1993, the complaint was served upon the respondent by certified 
mail. The complaint alleged that: 

1. On January 16, 1992, Respondent imported into the United States from 
Canada one (1) horse, in violation of Section 92.317(a) of the regulations (9 
C.F.R. § 92.317(a)), in that Respondent did not have the horse inspected at 
the port of entry and did not remove the horse from the United States within 
thirty (30) days from the date of issuance of the accompanying certificate, as 
required. 

2. On February 29, 1992, Respondent imported into the United States 
from Canada one (1) horse, in violation of Section 92.317(a) of the regulations 
(9 C.F.R. § 92.317(a)), in that Respondent did not have the horse inspected 
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at the port of entry and did not remove the horse from the United States 
within thirty (30) days from the date of issuance of the accompanying 
certificate, as required. 

The respondent has failed to file an answer to the complaint. Section 
1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)) provides that the failure 
to file an answer within the time provided under Section 1.136(a) of the rules 
of practice (7 C.F.R. § 1.136(a)) is deemed, for the purposes of this 
proceeding, an admission of the allegations in the complaint. The time 
provided under Section 1.136(a) of the rules of practice (7 C.F.R. § 1.136(a)) 
is 20 days after service of the complaint. Further, the complaint filed in this 
proceeding specifies that “[t]he respondent shall have twenty (20) days after 
service of [the] complaint in which to file an answer ... ." 

Pursuant to section 1.139 of the rules of practice (7 C.F.R. § 1.139), the 
failure to file an answer constitutes a waiver of hearing. Accordingly, the 
material allegations alleged in the complaint are adopted and set forth herein 
as the Findings of Fact, and this decision is issued pursuant to section 1.139 
of the rules of practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Daniel R. Roe, d/b/a Austin Roe Quarter Horses, herein referred to 
as respondent, is an individual with an address of 10759 Fox Avenue, 
Langford, New York 14111. 

2. On January 16, 1992, Respondent imported into the United States from 
Canada one (1) horse, in violation of Section 92.317(a) of the regulations (9 
C.F.R. § 92.317(a)), in that Respondent did not have the horse inspected at 
the port of entry and did not remove the horse from the United States within 
thirty (30) days from the date of issuance of the accompanying certificate, as 
required. 

3. On February 29, 1992, Respondent imported into the United States 
from Canada one (1) horse, in violation of Section 92.317(a) of the regulations 
(9 C.F.R. § 92.317(a)), in that Respondent did not have the horse inspected 
at the port of entry and did not remove the horse from the United States 
within thirty (30) days from the date of issuance of the accompanying 
certificate, as required. 


Conclusion 


By reason of the facts contained in the Findings of Fact set forth above, 
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the respondent has violated 9 C.F.R. § 92.317(a). Therefore, the following 
Order is issued. 
Order 


The respondent is hereby assessed a civil penalty of five hundred dollars 
($ 500.00). This civil penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to Section 1.145 of the rules of practice (7 C.F.R. § 1.145). 

[This Decision and Order became final December 9, 1993. - Editor] 


In re: KEVIN ANTLE and HUGH W. CALDERWOOD. 
A.Q. Docket No. 93-22. 
Decision and Order as to Kevin Antle filed November 12, 1993. 


Failure to file an anwer - Interstate movement of cattle without timely official brucellosis test 
or certificate containing required information - Civil penalty. 


Glenn Nadaner, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for violations of Section 2 of the Act of February 2, 1903, as amended (21 
US.C. § 111), Sections 4 and 5 of the Act of May 29, 1884, as amended (21 
U.S.C. § 120) (Acts), and the regulations promulgated thereunder (9 C.F.R. 
§§ 78.1 et seq.), conducted in accordance with the rules of practice applicable 
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to this proceeding (9 C.F.R. § 70.1 et seq., 7 C.F.R. § 1.130 et seq). 

This proceeding was instituted by a complaint filed on February 23, 1993 
by the Acting Administrator, Animal and Plant Health Inspection Service, and 
served upon respondent Kevin Antle on March 11, 1993. The complaint 
alleged that: 

1. On or about January 24, 1990, Respondents Kevin Antle and Hugh W. 
Calderwood moved interstate one (1) bull from Florida, a class B state, to the 
Nashville Zoo, Nashville, Tennessee, in violation of Section 78.9(c)(3)(ii) of 
the regulations (9 C.F.R. § 78.9(c)(3)(ii)), in that the bull was not given an 
official brucellosis test within thirty (30) days prior to the interstate movement, 
as required. 

2. On or about January 24, 1990, Respondents moved interstate one (1) 
bull from Florida, a Class B State, to the Nashville Zoo, Nashville, Tennessee, 
in violation of Section 78.9(c)(3)(ii) of the regulations (9 C.F.R. § 
78.9(c)(3)(ii)), in that the accompanying certificate did not contain the 
prescribed information, as required. 

3. On or about January 24, 1990, Respondents moved interstate one (1) 
bison cow from Florida to the Nashville Zoo, Nashville, Tennessee, in 
violation of Section 78.24(d) of the regulations (9 C.F.R. § 78.24(d)), in that 
the bison cow was not given an official brucellosis test within thirty (30) days 
prior to the interstate movement, as required. 

4. On or about January 24, 1990, Respondents moved interstate one (1) 
bison cow from Florida to the Nashville Zoo, Nashville, Tennessee, in 
violation of Section 78.24(d) of the regulations (9 C.F.R. § 78.24(d)), in that 
the accompanying certificate did not contain the prescribed information, as 
required. 

Respondent Kevin Antle has failed to file an answer to the complaint. 
Section 1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)) provides that the 
failure to file an answer within the time provided under Section 1.136(a) of 
the rules of practice (7 C.F.R. § 1.136(a)) is deemed, for the purposes of this 
proceeding, an admission of the allegations in the complaint. The time 
provided under Section 1.136(a) of the rules of practice (7 C.F.R. § 1.136(a)) 
is 20 days after service of the complaint. The complaint filed in this 
proceeding specifies that “[t]he respondent shall have twenty (20) days after 
service of [the] complaint in which to file an answer... ." 

Pursuant to section 1.139 of the rules of practice (7 C.F.R. § 1.139), the 
failure to file an answer constitutes a waiver of hearing. Accordingly, the 
material allegations alleged in the complaint are adopted and set forth herein 
as the Findings of Fact, and this decision is issued pursuant to Section 1.139 
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of the rules of practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Kevin Antle, herein referred to as respondent, is an individual with a 
mailing address of P.O. Box 27208, Knoxville, Tennessee 37927. 

2. On or about January 24, 1990, Respondent Kevin Antle moved 
interstate one (1) bull from Florida, a class B state, to the Nashville Zoo, 
Nashville, Tennessee, in violation of Section 78.9(c)(3)(ii) of the regulations 
(9 C.F.R. § 78.9(c)(3)(ii)), in that the bull was not given an official brucellosis 
test within thirty (30) days prior to the interstate movement, as required. 

3. On or about January 24, 1990, Respondent Kevin Antle moved 
interstate one (1) bull from Florida, a Class B State, to the Nashville Zoo, 
Nashville, Tennessee, in violation of Section 78.9(c)(3)(ii) of the regulations 
(9 C.F.R. § 78.9(c)(3)(ii)), in that the accompanying certificate did not contain 
the prescribed information, as required. 

4. On or about January 24, 1990, Respondent Kevin Antle moved 
interstate one (1) bison cow from Florida to the Nashville Zoo, Nashville, 
Tennessee, in violation of Section 78.24(d) of the regulations (9 C.F.R. § 
78.24(d)), in that the bison cow was not given an official brucellosis test within 
thirty (30) days prior to the interstate movement, as required. 

5. On or about January 24, 1990, Respondent Kevin Antle moved 
interstate one (1) bison cow from Florida to the Nashville Zoo, Nashville, 
Tennessee, in violation of Section 78.24(d) of the regulations (9 C.F.R. § 
78.24(d)), in that the accompanying certificate did not contain the prescribed 
information, as required. 


Conclusion 


By reason of the facts contained in the Findings of Fact set forth above, 
respondent Kevin Antle has violated 9 C.F.R. §§ 78.8 and 78.24. Therefore, 
the following Order is issued. 

Order 


The Respondent Kevin Antle is hereby assessed a civil penalty of one 
thousand dollars ($ 1000.00). This civil penalty shall be payable to the 
"Treasurer of the United States" by certified check or money order, and shall 
be forwarded to: 
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United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to Section 1.145 of the rules of practice (7 C.F.R. § 1.145). 

[This Decision and Order became final December 22, 1993.-Editor] 


In re: GENERAL CALDWELL. 
AQ Docket No. 93-08. 
Decision and Order filed October 22, 1993. 


Failure to file an answer - Interstate movement of brucellosis exposed cattle without permit or 
"s" brand permit and without "s" brand - Civil penalty. 


Glenn Nadaner, for Complainant. 
Respondent, pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for violations of Section 2 of the Act of February 2, 1903, as amended (21 
U.S.C. § 111), Sections 4 and 5 of the Act of May 29, 1884, as amended (21 
U.S.C. § 120) (Acts), and the regulations promulgated thereunder (9 C.F.R. 
§§ 78.1 et seq.), conducted in accordance with the rules of practice applicable 
to this proceeding (9 C.F.R. § 70.1 et seq., 7 C.F.R. § 1.130 et seq). 

This proceeding was instituted by a complaint filed on December 1, 1992 
by the Acting Administrator of the Animal and Plant Health Inspection 
Service, and served upon the respondent by certified mail on December 14, 
1992. The complaint alleged that: 

1. On or about April 6, 1990, respondent moved interstate from Bastrop, 
Louisiana to Eudora Livestock Auction in Eudora, Arkansas, at least six (6) 
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cattle in violation of Section 78.8 of the regulations (9 C.F.R. § 78.8), because 
the cattle were brucellosis exposed and were not accompanied by a permit or 
"S" brand permit, as required; and that, 

2. On or about April 6, 1990, respondent moved interstate from Bastrop, 
Louisiana to Eudora Livestock Auction in Eudora, Arkansas, at least six (6) 
cattle in violation of Section 78.8 of the regulations (9 C.F.R. § 78.8), because 
the cattle were brucellosis exposed and were not "S" branded or otherwise 
moved in accordance with the regulations. 

The respondent has failed to file an answer to the complaint. Section 
1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)) provides that the failure 
to file an answer within the time provided under Section 1.136(a) of the rules 
of practice (7 C.F.R. § 1.136(a)) is deemed, for the purposes of this 
proceeding, an admission of the allegations in the complaint. The time 
provided under Section 1.136(a) of the rules of practice (7 C.F.R. § 1.136(a)) 
is 20 days after service of the complaint. Further, the complaint filed in this 
proceeding specifies that "[t]he respondent shall have twenty (20) days after 
service of [the] complaint in which to file an answer... ." 

Pursuant to section 1.139 of the rules of practice (7 C.F.R. § 1.139), the 
failure to file an answer constitutes a waiver of hearing. Accordingly, the 
material allegations alleged in the complaint are adopted and set forth herein 
as the Findings of Fact, and this decision is issued pursuant to section 1.139 
of the rules of practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. General Caldwell, herein referred to as respondent, is an individual 
with an address of P.O Box 1163, Bastrop, Louisiana 71220. 

2. On or about April 6, 1990, respondent moved interstate from Bastrop, 
Louisiana to Eudora Livestock Auction in Eudora, Arkansas, at least six (6) 
cattle in violation of Section 78.8 of the regulations (9 C.F.R. § 78.8), because 
the cattle were brucellosis exposed and were not accompanied by a permit or 
"S" brand permit, as required. 

3. On or about April 6, 1990, respondent moved interstate from Bastrop, 
Louisiana to Eudora Livestock Auction in Eudora, Arkansas, at least six (6) 
cattle in violation of Section 78.8 of the regulations (9 C.F.R. § 78.8), because 
the cattle were brucellosis exposed and were not "S" branded or otherwise 
moved in accordance with the regulations. 
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Conclusion 


By reason of the facts contained in the Findings of Fact set forth above, 
the respondent has violated 9 C.F.R. § 78.8. | Therefore, the following Order 
is issued. 

Order 


The respondent is hereby assessed a civil penalty of five hundred dollars 
($ 500.00). This civil penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 


Officer pursuant to Section 1.145 of the rules of practice (7 C.F.R. § 1.145). 
[This Decision and Order became final December 23, 1993. - Editor] 


In re: ROBERT LEE BAIR. 
A.Q. Docket No. 93-36. 
Decision and Order filed November 9, 1993. 


Failure to file answer - Importation of a horse from Mexico at other than a designated land 
border port, without the required declaration, inspection at port of entry, certificate of a 
veterinary medical officer of the country of origin, application for inspection or required 
quarantine - Civil penalty. 


Susan C. Golabek, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 
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This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation of horses into the 
United States (9 C.F.R. § 92.300 et seq.), hereinafter referred to as the 
regulations, in accordance with the Rules of Practice in 7 C.F.R. § 1.130 et 
seq. and 7 C.F.R. § 380.1 et seq. 

This proceeding was instituted by a complaint filed on May 10, 1993, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleged, in short, that on 
or about December 30, 1991, respondent moved approximately one horse 
from Ojinaga, Chihuahua, Mexico, to Presidio, Texas, in violation of sections 
92.303(a),(c), 92.305(a),(b), 92.306, 92.314, 92.321, 92.322, 92.323(a),(b), 92.324, 
and 92.325 of the regulations (9 C.F.R. §§ 92.303(a),(c), 92.305(a),(b), 92.306, 
92.314, 92.321, 92.322, 92.323(a),(b), 92.324, and 92.325), because the horse 
was not entered into the United States at a designated land border port, as 
required; because respondent did not present to the collector of customs two 
copies of a declaration, as required; because the horse was not inspected at 
the port of entry, as required; because the horse was not accompanied by a 
certificate of a salaried veterinary officer of the national government of the 
country of origin, as required; because respondent did not deliver to the 
veterinary inspector at the port of entry a written application for inspection, 
as required; and because the horse was not quarantined, as required. 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under § 1.136(a) shall be deemed an admission of the allegations in the 
complaint. Further, the failure to file an answer constitutes a waiver of 
hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations alleged in 
the complaint are adopted and set forth herein as the Findings of Fact, and 
this Decision is issued pursuant to section 1.139 of the Rules of Practice 
applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Robert Lee Bair, respondent herein, is an individual with a mailing 
address of General Delivery, Presidio, Texas 79845. 

2. On or about December 30, 1991, respondent moved approximately one 
horse from Ojinaga, Chihuahua, Mexico, to Presidio, Texas, in violation of 
sections 92.303(a), 92.303(c), and 92.323(b) of the regulations (9 C.-F.R. §§ 
92.303(a), 92.303(c), and 92.323(b)), because the horse was not entered into 





ROBERT LEE BAIR 
52 Agric. Dec. 1411 


the United States at a designated land border port, as required. 

3. On or about December 30, 1991, respondent moved approximately one 
horse from Ojinaga, Chihuahua, Mexico, to Presidio, Texas, in violation of 
sections 92.305(a), 92.305(b), and 92.322 of the regulations (9 C.F.R. §§ 
92.305(a), 92.305(b), and 92.322), because respondent did not present to the 
collector of customs two copies of a declaration, as required. 

4. On or about December 30, 1991, respondent moved approximately one 
horse from Ojinaga, Chihuahua, Mexico, to Presidio, Texas, in violation of 
sections 92.306, 92.323(a), and 92.325 of the regulations (9 C.F.R. § 92.306, 
92.323(a), and 92.325), because the horse was not inspected at the port of 
entry, as required. 

5. On or about December 30, 1991, respondent moved approximately one 
horse from Ojinaga, Chihuahua, Mexico, to Presidio, Texas, in violation of 
sections 92.314.and 92.325 of the regulations (9 C.F.R. §§ 92.314 and 92.325), 
because the horse was not accompanied by a certificate of a salaried 
veterinary officer of the national government of the country of origin, as 
required. 

6. On or about December 30, 1991, respondent moved approximately one 
horse from Ojinaga, Chihuahua, Mexico, to Presidio, Texas, in violation of 
section 92.321 of the regulations (9 C.F.R. § 92.321), because respondent did 
not deliver to the veterinary inspector at the port of entry a written application 
for inspection, as required. 

7. On or about December 30, 1991, respondent moved approximately one 
horse from Ojinaga, Chihuahua, Mexico, to Presidio, Texas, in violation of 
sections 92.324 and 92.325 of the regulations (9 C.F.R. §§ 92.324 and 92.325), 
because the horse was not quarantined, as required. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 9 C.F.R. §§ 92.303(a),(c), 92.305(a),(b), 92.306, 92.314, 
92.321, 92.322, 92.323(a),(b), 92.324, and 92.325. Therefore, the following 
Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three thousand dollars 
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($3,000.00). This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the e“fective date of this Order. Respondent shall 
indicate that payment is in reference to A.Q. Docket No. 93-36. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final December 23, 1993.-Editor.] 


In re: TRACY G. HARVEY. 
A.Q. Docket NO. 93-25. 
Decision and Order filed November 17, 1993. 


Failure to file an answer - Interstate movement of one bovine without required certifcate or 
issuance of entry permit - Civil penalty. 


Darlene M. Bolinger, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the interstate movement of cattle 
(9 C.F.R. §§ 78.1 et seq.), hereinafter referred to as the regulations, in 


‘Inasmuch as the respondent has failed to file an answer, and, therefore, the Department 
is not required to hold a hearing, the civil penalty requested is reduced by one-half in accordance 
with the Judicial Officer's Decision in Jn re Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988). 
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accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et seq. and 9 
C.F.R. §§ 70.1 et seq. 

This proceeding was instituted under section 2 of the Act of February 2, 
1903, as amended (21 U.S.C. 111), sections 4 and 5 of the Act of May 29, 
1884, as amended (21 U.S.C. 120), (Acts) and the regulations promulgated 
under the Acts (9 C.F.R. §§ 78.1 et seq.), by a complaint filed on February 24, 
1993, by the Acting Administrator of the Animal and Plant Health Inspection 
Service, United States Department of Agriculture. This complaint alleges that 
on or about October 18, 1991, he moved interstate one bovine from Hugo, 
Oklahoma to Sulphur Springs, Texas, in violation of 9 C.F.R. § 78.9(c)(3)(ii), 
because the animal was moved without being accompanied by a certficate, as 
required. Also, on or about October 18, 1991, he moved interstate one bovine 
from Hugo, Oklahoma to Sulphur Springs, Texas, in violation of 9 C.F.R. § 
78.9(c)(3)(ii) because the animal was moved without a permit for entry being 
issued, as required. 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the failure to file an answer constitutes a waiver of 
hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations in the 
complaint are adopted and set forth in this Default Decision as the Findings 
of Fact, and this Decision is issued pursuant to section 1.139 of the Rules of 
Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Tracy G. Harvey, is an individual with a mailing address of Box 223-A, 
Detroit, Texas 75436. 

2. On or about October 18, 1991, he moved interstate one bovine from 
Hugo, Oklahoma to Sulphur Springs, Texas, in violation of 9 C.F.R. § 
78.9(c)(3)(ii), because the animal was moved without being accompanied by 
a certficate, as required. 

3. On or about October 18, 1991, he moved interstate one bovine from 
Hugo, Oklahoma to Sulphur Springs, Texas, in violation of 9 C.F.R. § 
78.9(c)(3)(ii) because the animal was moved without a permit for entry being 
issued, as required. 
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Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Acts (9 C.F.R. § 71.18 
and 78.9(c)(3)(ii)). Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of two thousand dollars 
($2000.00).’ This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to A.Q. Docket No. 93-25. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final December 27, 1993.-Editor.] 


‘Respondent's previous and continuing violations of the Act and regulations presents a 
serious threat to America’s agriculture and warrants imposition of the full civil penalty requested 
in the complaint. (Jn re Bobo, 49 Agric. Dec. 849 (1990)). 
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ANIMAL WELFARE ACT 


In re: NEW YORK PRIMATE CENTER, INC. and DAVID SABO, d/b/a 
SABO’S INTERNATIONAL CHIMPANZEES. 

AWA Docket No. 93-27. 

Decision and Order filed October 7, 1993 


Failure to file an answer - Exhibitor - Refusing to allow APHIS inspection - Verbally abusing 
APHIS inspectors - Cease and desist order - Civil Penalty 


Martha Leary-Sotelo, for Complainant. 
Respondent, Pro se. 
Decision and Order Issued by Dorthea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This proceeding was instituted under the Animal Welfare Act ("Act"), as 
amended (7 U.S.C. § 2131 et seq.), by a complaint filed by the Administrator, 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture, alleging that the respondents willfully violated the Act. 

The Hearing Clerk served copies of the complaint and the Rules of 
Practice governing proceedings under the Act, 7 C.F.R. §§ 1.130-1.151, on the 
respondents New York Primate Center, Inc. and David Sabo by certified mail 
on July 3, 1993. Respondents were informed in the letter of service that an 
answer should be filed pursuant to the Rules of Practice and that failure to 
answer any allegation in the complaint would constitute an admission of that 
allegation. 

Respondents New York Primate Center, Inc. and David Sabo have failed 
to file an answer within the time prescribed in the Rules of Practice, and the 
material facts alleged in the complaint, which are admitted by respondents’ 
failure to file an answer, are adopted and set forth herein as Findings of Fact 
and Conclusions of Law. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice, 7 C.F.R. § 1.139. 


Findings of Fact 


A. Respondent David Sabo is an individual, doing business as Sabo’s 
International Chimpanzees, whose mailing address is Post Office Box 181, 
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Amenia, New York 12501. Respondent New York Primate Center, Inc. is a 
New York corporation and has the same mailing address. 

B. At all times material herein, the respondents were licensed and 
operating as an exhibitor as defined in the Act and the regulations, and the 
actions of respondent New York Primate Center, Inc., were directed, 
managed, and controlled by respondent David Sabo as president. 

C. When respondents became licensed and annually thereafter, 
respondents received copies of the Animal Welfare Act and the regulations 
and standards issued thereunder and agreed in writing to comply with them. 


II 


A. On August 28, 1992, respondents refused to allow APHIS to inspect 
their animals, facilities and records, in willful violation of section 16 of the Act 
(7 U.S.C. § 2146) and section 2.126 of the regulations (9 C.F.R. 2.126) . 

B. On August 28, 1992, respondents verbally abused APHIS officials in the 
course of carrying out their duties, in willful violation of section 2.4 of the 
regulations (9 C.F.R. § 2.4). 


Conclusions 


1. The Secretary has jurisdiction in this matter. 
2. The following Order is authorized by the Act and warranted under the 
circumstances. 


Order 


1. Respondents, their agents and employees, successors and assigns, 
directly or through any corporate or other device, shall cease and desist from 
violating the Act and the regulations and standards issued thereunder, and in 
particular, shall cease and desist from: 

(a) Verbally abusing APHIS officials in the course of carrying out 
their duties; and 

(b) Failing to provide Animal and Plant Health Inspection Services 
employees with access to records and animal facilities in order to conduct 
complete inspections. 

2. Respondents are jointly and severally assessed a civil penalty of $3,000, 
which shall be paid not later than the 60th day after service of this order, by 
a certified check or money order made payable to the Treasurer of United 
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States, and sent to Martha Leary Sotelo, United States Department of 
Agriculture, Office of the General Counsel, Room 2014 South Building, 
Washington, D.C. 20250-1400. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in 7 C.F.R. §§ 1.142 and 
1.145. 

Copies of this decision shall be served upon the parties. 

[This Decision and Order became final November 17, 1993.-Editor] 
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In re: IMMACULA JOLEUS RAMPONEAU. 
P.Q. Docket No. 93-52. 
Decision and Order filed May 25, 1993. 


Failure to file an answer - Importation of mangoes from Haiti - Civil penalty. 


Scott C. Safian, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-167)(Acts), and 
the regulations issued thereunder (7 C.F.R. §§ 319.56 to 319.56- 
8)(Regulations). The proceeding was instituted by a Complaint filed on 
February 11, 1993, by the Administrator of the Animal and Plant Health 
Inspection Service (APHIS), United States Department of Agriculture 
(USDA), alleging that Immacula Joleus Ramponeau (Respondent) violated 
the Acts and the Regulations. 

The Complaint was served upon the Respondent in accordance with 
Section 1.147 of the Rules of Practice (7 C.F.R. § 1.147). The Respondent 
has not filed an answer with the Hearing Clerk as required by 7 C.F.R. § 
1.136. Consequently, pursuant to sections 1.136(c) and 1.139 of the Rules of 
Practice (7 C.F.R. §§ 1.136(c) and 1.139), the Respondent has admitted the 
allegations in the complaint and waived the opportunity for a hearing. 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this proceeding 
(7 C.F.R.§ 1.139). 


Findings of Fact 


1. Immacula Joleus Ramponeau, Respondent herein, is an individual with 
a mailing address of 66 Albano Street, Boston, Massachusetts, 02131. 

2. On or about July 29, 1992, at JFK International Airport, Jamaica, New 
York, the Respondent imported fresh mangoes from Haiti into the United 
States. 
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Conclusion 


By reason of the Findings of Fact set forth above, the Respondent has 
violated section 319.56 of the Regulations (7 C.F.R. § 319.56) issued under the 
Acts. The violation warrants imposition of a civil penalty under section 108 
of the Federal Plant Pest Act (7 U.S.C. § 150gg) and section 10 of the Plant 
Quarantine Act (7 U.S.C. § 163). 

Therefore, the following Order is issued: 


Order 


The Respondent is hereby assessed a civil penalty of two hundred fifty 
dollars ($250.00) in accordance with Jn re Shulamis Kaplinsky, 47 Agric. Dec. 
613 (1988). This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order and shall be forwarded to 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
reference to P.Q. Docket No. 93-52. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the Respondent, unless there is an appeal to the 
Judicial Officer pursuant to Section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final July 3, 1993.-Editor] 


In re: V.A. SADO, D.V.M. 
P.Q. Docket No. 93-20. 
Decision and Order filed May 20, 1993. 
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Failure to file an answer - Offering unprocessed mango and pomelo fruit to common carrier 
for shipment from Hawaii to continental United States - Civil penalty. 


Patrice Harps, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. § 150aa-150jj) and the Plant Quarantine Act, as amended 
(7 U.S.C. § 151-167) (Acts), by a complaint issued by the Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture. The complaint alleged that respondent violated sections 
318.13(b) and 318.13-2(a) of the regulations (7 C.F.R. §§ 318.13(b) and 
318.13-2(a)) issued under the Acts. A copy of the complaint and the Rules 
of Practice governing proceedings under the Acts were served by certified mail 
on the respondent by the Hearing Clerk on January 5, 1993. 

Respondent was informed in the complaint and in the letter of service that 
an answer should be filed with the Hearing Clerk within twenty (20) days after 
service of the complaint, that failure to deny, otherwise respond or plead 
specifically to any allegation in the complaint would constitute an admission 
of such allegation, and that failure to file an answer within the prescribed time 
would constitute an admission of allegations in the complaint and waiver of 
hearing. The letter of service also advised respondent that failure to request 
an oral hearing within the time for an answer would constitute a waiver of an 
oral hearing. Respondent has not filed an answer to the complaint. 

Respondent’s failure to file an answer within the time prescribed violates 
the Rules of Practice (7 C.F.R. § 1.136(a)) and constitutes an admission of the 
allegations in the complaint pursuant to section 1.136(c) of the Rules of 
Practice (7 C.F.R. 1.136(c)). The admission by respondent of all the material 
allegations of fact contained in the complaint constitutes a waiver of hearing 
pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). Because 
no basis for a hearing exists, and because the allegations of the complaint 
have been admitted, the material allegations of fact in the complaint are 
adopted and set forth as the Findings of Fact. 


Findings of Fact 
1. V. A. Sado, D.V.M., hereinafter referred to as respondent, is an 


individual with a mailing address of 92-702 Paala Lp., Ewa, Hawaii 96706. 
2. On or about June 18, 1992, respondent offered to a common carrier, 
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specifically the United States Postal Service, raw or unprocessed mango fruit 
and pomelo fruit for shipment from Hawaii to the Continental United States, 
in violation of 7 C.F.R. §§ 318.13(b) and 318.13-2(a), because movement of 
such fruit into or through the continental United States is prohibited. 


Conclusions 


Respondent admits all the material allegations of fact contained in the 
complaint. By reason of the Findings of Fact set forth above, respondent has 
violated the Acts and the regulations issued under the Acts. Therefore, the 
following Order is issued. 

Order 


Respondent V. A. Sado., D.V.M., is hereby assessed a civil penalty of three 
hundred seventy-five dollars ($375.00), which shall be payable to the 
"Treasurer of the United States" by certified check or money order and which 
shall be forwarded within thirty (30) days from the effective date of this Order 
to: 

USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 93-20. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final July 8, 1993.-Editor] 


In re: CARMEN PAGAN. 
P.Q. Docket No. 93-65. 
Decision and Order filed May 20, 1993. 


Failure to file an answer - Failure to disclose carrying three pomegrantes from Puerto Rico to 
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New York, when asked by Plant Protection and Quarantine officer - Civil penalty. 


Susan Golabek, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation of fruits and 
vegetables (7 C.F.R. § 318.58 et seq.), hereinafter referred to as the 
regulations, in accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et 
seq. and 380.1 et seq. 

This proceeding was instituted by a complaint filed on February 19, 1993, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. This complaint alleged that on or 
about March 23, 1992, respondent, a passenger destined for movement by 
aircraft from Puerto Rico to New York, failed to disclose that she was 
carrying three (3) pomegranates in her luggage when asked by a United States 
Department of Agriculture, Plant Protection and Quarantine officer, in 
violation of section 318.58-10(a) of the regulations (7 C.F.R. § 318.58-10(a)). 
The respondent failed to file an answer within the time prescribed in 7 C.F.R. 
§ 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)) 
provides that the failure to file an answer within the time provided under § 
1.136(a) shall be deemed an admission of the allegations in the complaint. 
Further, the failure to file an answer constitutes a waiver of hearing. (7 
C.F.R. § 1.139). Accordingly, the material allegations alleged in the complaint 
are adopted and set forth herein as the Findings of Fact, and this Decision is 
issued pursuant to section 1.139 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Carmen Pagan is an individual with a mailing address of c/o Ramos 
Antonini, #4 Interior, Ponce de Leén, Mayaguéz, Puerto Rico 00603. 

2. On or about March 23, 1992, respondent, a passenger destined for 
movement by aircraft from Puerto Rico to New York, failed to disclose that 
she was carrying three (3) pomegranates in her luggage when asked by a 
United States Department of Agriculture, Plant Protection and Quarantine 
officer, in violation of section 318.58-10(a) of the regulations (7 C.F.R. § 
318.58-10(a)). 
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Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 318.58-10(a). Therefore, the following 
Order is issued. 

Order 


The respondent is hereby assessed a civil penalty of two hundred fifty 
dollars ($ 250.00)’. This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 93-65. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 


Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final July 8, 1993.-Editor] 


In re: ANTONIO GARCIA VALDOVINOS. 
P.Q. Docket No. 93-79. 
Decision and Order filed May 20, 1993. 


Failure to file an answer - Importation of mangoes from Mexico - Civil penalty. 


' Inasmuch as the Department is not required to hold a hearing in this matter, the civil 
penalty requested is reduced by one-half in accordance with the Judicial Officer’s Decision in Jn 
re Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988). 
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Scott C. Safian, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-167)(Acts), and 
the regulations issued thereunder (7 C.F.R. §§ 319.56 to 319.56- 
8)(Regulations). The proceeding was instituted by a Complaint filed on 
February 23, 1993, by the Acting Administrator of the Animal and Plant 
Health Inspection Service (APHIS), United States Department of Agriculture 
(USDA), alleging that Antonio Garcia Valdovinos (Respondent) violated the 
Acts and the Regulations. 

The Complaint was served upon the Respondent in accordance with 
Section 1.147 of the Rules of Practice (7 C.F.R. § 1.147). The Respondent 
has not filed an answer with the Hearing Clerk as required by 7 C.F.R. § 
1.136. Consequently, pursuant to sections 1.136(c) and 1.139 of the Rules of 
Practice (7 C.F.R. §§ 1.136(c) and 1.139), the Respondent has admitted the 
allegations in the complaint and waived the opportunity for a hearing. 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this proceeding 
(7 CF.R.§ 1.139). 

Findings of Fact 


1. Antonio Garcia Valdovinos, Respondent herein, is an individual with 
a mailing address of 7240 Lankershim Bl. 236 North, Hollywood, California 
91605. 

2. On or about March 10, 1992, at San Diego, California, the Respondent 
imported mangoes from Mexico into the United States. 


Conclusion 


By reason of the Findings of Fact set forth above, the Respondent has 
violated section 319.56 of the Regulations (7 C.F.R. § 319.56-2(e)) issued 
under the Acts. The violation warrants imposition of a civil penalty under 
section 108 of the Federal Plant Pest Act (7 U.S.C. § 150gg) and section 10 
of the Plant Quarantine Act (7 U.S.C. § 163). 

Therefore, the following Order is issued: 
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Order 


The Respondent is hereby assessed a civil penalty of two hundred fifty 
dollars ($250.00) in accordance with In re Shulamis Kaplinsky, 47 Agric. Dec. 
613 (1988). This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order and shall be forwarded to 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
reference to P.Q. Docket No. 93-79. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the Respondent, unless there is an appeal to the 
Judicial Officer pursuant to Section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final July 8, 1993.-Editor] 


In re: ROSIE BARNHART. 
P.Q. Docket No. 93-90. 
Decision and Order filed May 28, 1993. 


Failure to file an answer - Offering raw or unprocessed soursop fruit to a common carrier for 
shipment from Hawaii to continental United States - Civil penalty. 


Sheila Hogan Novak, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation into the 
Continental United States of fruits and vegetables from Hawaii (7 C.F.R. § 
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318.13 et seq.), hereinafter referred to as the regulations, in accordance with 
the Rules of Practice in 7 C.F.R. §§ 1.130 et seq., and 380.1 et seq. 

This proceeding was instituted by a complaint filed on February 23, 1993, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. This complaint alleged that on or 
about July 29, 1992, the respondent offered to a common carrier, specifically 
the United States Postal Service, raw or unprocessed soursop fruit for 
shipment from Hawaii to the Continental United States, in violation of 7 
C.F.R. § 318.13 (b) because the importation of soursop fruit from Hawaii is 
prohibited. The respondent failed to file an answer within the time prescribed 
in 7 C.F.R. § 1.136 (a). Section 1.136 (c) of the Rules of Practice (7 C.F.R. 
§ 1.136 (c)) provides that the failure to file an answer within the time 
provided under § 1.136 (a) shall be deemed an admission of the allegations 
in the complaint. Further, the failure to file an answer constitutes a waiver 
of hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations alleged 
in the complaint are adopted and set forth herein as the Findings of Fact, and 
this Decision is issued pursuant to section 1.139 of the Rules of Practice 
applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Rosie Barnhart is an individual whose mailing address is 1589 Meyers 
St., Honolulu, Hawaii 96819. 

2. On or about July 29, 1992, the respondent offered to a common carrier, 
specifically the United States Postal Service, raw or unprocessed soursop fruit 
for shipment from Hawaii to the Continental United States, in violation of 7 
C.F.R. § 318.13 (b) because the importation of soursop fruit from Hawaii is 
prohibited. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 318.13(b). Therefore, the following Order 
is issued. 

Order 


The respondent is hereby assessed a civil penalty of three hundred seventy 
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five dollars ($ 375.00).' This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 93-90. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final July 12, 1993.-Editor] 


In re: CARNIVAL AIR LINES. 
P.Q. Docket No. 93-67. 
Decision and Order filed May 28, 1993. 


Failure to file an answer - Failure to notify and provide update information to Plant Protection 
and Quarantine Officer of aircraft’s changed arrival time - Civil penalty. 


James A. Booth, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the notification of appropriate 
Plant Protection and Quarantine offices of an aircraft’s estimated time of 


'nasmuch as the respondent has failed to file an answer, and, therefore, the Department 
is not required to hold a hearing, the civil penalty requested is reduced by one-half in accordance 
with the Judicial Officer’s Decisions in Jn re: Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) and 
In re: Richard Duran Lopez, 44 Agric. Dec. 2201 (1985). 
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arrival (7 C.F.R. § 330.111 (d)) (hereinafter referred to as the regulations) in 
accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et seq., and 380.1 
et seq., and 9 C.F.R. §§ 70.1 et seq. 

This proceeding was instituted under section two of the Act of February 
2, 1903, as amended (21 U.S.C. § 111), the Plant Quarantine Act, as amended 
(7 U.S.C. § 151-167), the Federal Plant Pest Act, as amended (7 U.S.C. §§ 
150aa-150jj)(Acts), and the regulations promulgated under the Acts, by a 
complaint filed on February 19, 1993, by the Acting Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture. This complaint alleges that on or about June 7, 1992, the 
respondent, in violation of 7 C.F.R. § 330.111(d), failed to immediately notify 
and furnish update information to the Plant Protection and Quarantine office 
for the Philadelphia International Airport concerning the changed estimated 
time of arrival by over an hour of a scheduled Carnival Air Lines charter 
flight (# 1103) from Cancun, Mexico, with a stopover at BWI Airport, as 
required. 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the failure to file an answer constitutes a waiver of 
hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations in the 
complaint are adopted and set forth in this Default Decision and Order as the 
Findings of Fact, and this Decision is issued pursuant to section 1.139 of the 
Rules of Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Carnival Air Lines is a business whose mailing address is 1815 Griffin 
Road, Suite 205, Dania, FL 20006. 

2. On or about June 7, 1992, respondent failed to immediately notify and 
furnish update information to the Plant Protection and Quarantine office for 
the Philadelphia International Airport concerning the changed estimated time 
of arrival by over an hour of a scheduled Carnival Air Lines charter flight (# 
1103) from Cancun, Mexico, with a stopover at BWI Airport, as required. 


Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
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violated the Acts and the regulations issued under the Acts (7 C.F.R. § 
330.111(d)). Therefore, the following Order is issued. 


Order 


Respondent, Carnival Air Lines, is hereby assessed a civil penalty of two 
hundred fifty dollars ($250.00)'. This penalty shall be payable to the 
"Treasurer of the United States" by certified check or money order, and shall 
be forwarded within thirty (30) days from the effective date of this Order to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 93-67. 


This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to 7 C.F.R. § 1.145 of the Rules of Practice. 

[This Decision and Order became final July 13, 1993.-Editor] 


In re: CRESCENT RESOURCES, INC., VINCENT W. ELLIOTT, 
THURMAN WAGONER, HIGHLAND EVERGREEN FARMS, MARCUS 
FARMS, D&T TRUCKING COMPANY, INC., and LELAND E. COURSEY, 
JR. 


‘The respondent has failed to file an answer, and, under the Rules of Practice applicable 
to this proceeding, the Department is not required to hold a hearing. Therefore, the civil 
penalty requested is reduced by one-half in accordance with the Judicial Officer’s Decisions in 
In re: Bobo, 49 Agric. Dec. 849 (1990); In re: Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988); and 
In re: Richard Duran Lopez,.44 Agric. Dec. 2201 (1985). 
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P.Q. Docket No. 93-91. 
Decision and Order as to Thurman Wagoner filed May 18, 1993. 


Failure to file an answer - Interstate movement of trees with roots from gypsy moth high risk 
area to nonregulated area without required certificate or permit - Civil penalty. 


Scott C. Safian, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-167)(Acts), and 
the regulations issued thereunder (7 C.F.R. §§ 301.45 et seqg.)(Regulations). 
The proceeding was instituted by a Complaint filed on February 23, 1993, by 
the Administrator of the Animal and Plant Health Inspection Service 
(APHIS), United States Department of Agriculture (USDA), alleging that 
Thurman Wagoner (Respondent) violated the Acts and the Regulations. 

The Complaint was served upon the Respondent in accordance with 
Section 1.147 of the Rules of Practice (7 C.F.R. § 1.147). The Respondent did 
not file an answer with the Hearing Clerk within the time required by 7 
C.F.R. § 1.136. Consequently, pursuant to sections 1.136(c) and 1.139 of the 
Rules of Practice (7 C.F.R. §§ 1.136(c) and 1.139), the Respondent has 
admitted the allegations in the complaint and waived the opportunity for a 
hearing.’ 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this proceeding 
(7 C.F.R.§ 1.139). 


Findings of Fact 


1. Thurman Wagoner is an individual with a mailing address of Route 2, 
Box 33A, Ferrum, Virginia 24088. Mr. Wagoner is a salesman representing 
Crescent Resources, Inc. 


"Service of Complaint Counsel’s Motion for the entry of this present order, as filed March 
31, 1993, was served on Mr. Wagoner at least by April 19, 1993. Mr. Wagoner did not file any 
objection to Counsel’s Motion. 
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2. On or about September 7 and 8, 1991, Respondent Thurman Wagoner 
moved interstate approximately one hundred six (106) trees with roots from 
gypsy moth high risk areas in Muncy, Pennsylvania and New York to Illinois, 
a nonregulated area, without a certificate or permit, as required, in violation 
of 7 C.F.R. §§ 301.45(b) and 301.45-3(a). 


Conclusion 


By reason of the Findings of Fact set forth above, the Respondent has 
violated sections 301.45(b) and 301.45-3(a) of the Regulations (7 C.F.R. 
§§ 301.45(b) and 301.45-3(a)) issued under the Acts. The violation warrants 
imposition of a civil penalty under section 108 of the Federal Plant Pest Act 
(7 U.S.C. § 150gg) and section 10 of the Plant Quarantine Act (7 U.S.C. § 
163). 

Therefore, the following Order is issued: 


Order 


The Respondent is hereby assessed a civil penalty of two hundred fifty 
dollars ($250.00) in accordance with Jn re Shulamis Kaplinsky, 47 Agric. Dec. 
613 (1988). This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order and shall be forwarded to 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
reference to P.Q. Docket No. 93-91. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the Respondent, unless there is an appeal to the 
Judicial Officer pursuant to Section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final July 23, 1993.-Editor] 
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In re: AMERICAN AIRLINES, INC. 
P.Q. Docket No. 93-10. 
Decision and Order filed June 18, 1993. 


Failure to file an answer - Importation of fresh mangoes from Barbados into Puerto Rico - 
Movement of fresh mangoes imported from Barbados from Puerto Rico to New York contrary 
to refused entry order and without inspection - Civil penalty. 


James A. Booth, for Complainant. 
G. Craig Birchett, Dallas, Texas for Respondent. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This administrative proceeding was instituted under the Federal Plant Pest 
Act, as amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as 
amended (7 U.S.C. §§ 151-167)(Acts), and the regulations promulgated under 
the Acts, by a Complaint filed on December 1, 1992, by the Acting 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The Complaint alleges that on or about 
June 21, 1991, Respondent imported approximately 2,086 pounds of fresh 
mangoes from Barbados into Puerto Rico at LMM International Airport, San 
Juan, in violation of 7 C.F.R. § 319.56(c) which prohibits entry of such fruit 
or parts thereof into the United States. The Complaint also alleges that 
Respondent on or about June 21, 1991, contrary to a refused entry order, 
moved approximately 2,086 pounds of fresh mangoes, imported from Barbados 
and refused entry into the United States, from San Juan, Puerto Rico, to 
Jamaica, New York, in violation of 7 C.F.R. §§ 330.106(a) and (b). In 
addition, the Complaint alleges that on or about June 21, 1991, Respondent 
moved approximately 2,086 pounds of fresh mangoes from San Juan, Puerto 
Rico, to Jamaica, New York, in violation of 7 C.F.R. §§ 318.58(b) and 318.58- 
10(f)(1) which prohibits the loading, shipment, transportation, or movement 
of such fruit or parts thereof from Puerto Rico into the continental United 
States without having been offered for inspection and passed by an inspector 
of the United States Department of Agriculture, as required. 

Respondent failed to file an Answer within the time prescribed in 7 C.F.R. 
§ 1.136(a). As Complainant’s Motion for Adoption of Proposed Default 
Decision and Order states, Respondent’s Answer was due on December 28, 
1992. Respondent’s counsel mailed its Answer two days late, on December 
30, 1992. Respondent has failed to oppose or otherwise respond to the 
motion, although such response was due on or about June 3, 1993. Section 
1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)) provides that the failure 
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to file an Answer within the time provided under 7 C.F.R. § 1.136(a) shall be 
deemed an admission of the allegations in the Complaint. Further, an 
admission of the allegations in the Complaint constitutes a waiver of hearing. 
(7 C.F.R. § 1.139). Accordingly, the material allegations in the Complaint are 
adopted and this Decision is issued pursuant to Rule of Practice § 1.139. 


Findings of Fact 


1. American Airlines, Inc., is a business with a mailing address of P.O. 
Box 619616, Dallas/Fort Worth Airport, Texas 75261-9616. 

2. On or about June 21, 1991, the Respondent imported approximately 
2,086 pounds of fresh mangoes from Barbados into Puerto Rico at LMM 
International Airport, San Juan, in violation of 7 C.F.R. § 319.56(c) which 
prohibits entry of such fruit or parts thereof into the United States. 

3. On or about June 21, 1991, Respondent, contrary to a refused entry 
order, moved approximately 2,086 pounds of fresh mangoes, imported from 
Barbados and refused entry into the United States, from San Juan, Puerto 
Rico, to Jamaica, New York, in violation of 7 C.F.R. §§ 330.106(a) and (b). 

4. On or about June 21, 1991, Respondent moved approximately 2,086 
pounds of fresh mangoes from San Juan, Puerto Rico, to Jamaica, New York, 
in violation of 7 C.F.R. §§ 318.58(b) and 318.58-10(f)(1) which prohibits the 
loading, shipment, transportation, or movement of such fruit or parts thereof 
from Puerto Rico into the continental United States without having been 
offered for inspection and passed by an inspector of the United States 
Department of Agriculture, as required. 


Conclusion 


Respondent has violated 7 C.F.R. §§ 318.58(b), 318.58-10(f)(1), 319.56(c), 
and 330.106(a) and (b). 


Order 
Respondent is assessed a civil penalty of $1,500.00 which shall be payable 
to the "Treasurer of the United States" by certified check or money order, and 


shall be forwarded within 30 days from the effective date of this Order to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
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Accounting Section 

Butler Square West, Sth Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate that payment is in reference to P.Q. Docket No. 93- 
10. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon Respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice. 

[This Decision and Order became final July 26, 1993.-Editor] 


In re: LUFTHANSA GERMAN AIRLINES. 
P. Q. Docket No. 93-21. 
Decision and Order filed June 17, 1993. 


Failure to file timely answer - Admission of material allegations - Release of fresh taro from 
Figi to a freight forwarder without inspection with result that taro was imported into United 
States despite "hold order" placed on the taro - Civil penalty. 


James A. Booth, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the forwarding to a freight 
forwarder of fruit without first being inspected for plant pest infestation (7 
C.F.R. §§ 319.56-6(a) and 319.56-6(c)) hereinafter referred to as the 
regulations, in accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et 
seq. and 380.1 et seq. 

This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as amended (7 
U.S.C. § 151-167)(Acts), and the regulations promulgated under the Acts, by 
a complaint filed on January 6, 1993, by the Acting Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture. This complaint alleges that on or about April 6, 1992, the 
respondent, in violation of 7 C.F.R. §§ 319.56-6(a) and 319.56-6(c), released 
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to a freight forwarder 126 bags (approximately 2892 kilos) of fresh Taro 
(AWB # 081-80459142) which were imported from Fiji into the United States 
at Los Angeles, California, without first having the Taro inspected and found 
free from plant pest infestation, as required despite a United States 
Department of Agriculture "hold order" placed on the Taro in order to inspect 
them before being released. 

The respondent filed an untimely answer that admitted all material 
allegations. Section 1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)) 
provides that the failure to file an answer within the time provided under 7 
C.F.R. § 1.136(a) shall be deemed an admission of the allegations in the 
complaint. Further, the failure to file an answer in the time prescribed 
constitutes a waiver of hearing. The admission of all material allegations of 
fact contained in the complaint also constitutes an waiver of hearing. (7 
C.F.R. § 1.139). Accordingly, the material allegations in the complaint are 
adopted and set forth in this Default Decision and Order as the Findings of 
Fact, and this Decision is issued pursuant to section 1.139 of the Rules of 
Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Lufthansa German Airlines is a business whose mailing address is 5721 
W. Imperial Highway, Los Angeles, California 90045. 

2. On or about April 6, 1992, the respondent, in violation of 7 C-F.R. §§ 
319.56-6(a) and 319.56-6(c), released to a freight forwarder 126 bags 
(approximately 2892 kilos) of fresh Taro (AWB # 081-80459142) which were 
imported from Fiji into the United States at Los Angeles, California, without 
first having the Taro inspected and found free from plant pest infestation, as 
required despite a United States Department of Agriculture “hold order" 
placed on the Taro in order to inspect them before being released. 


Conclusion 
By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Acts (7 C.F.R. §§ 
319.56-6(a) and 319.56-6(c)). Therefore, the following Order is issued. 
Order 


Respondent, Lufthansa German Airlines, is hereby assessed a civil penalty 
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of three hundred seventy-five dollars ($375.00)'. This penalty shall be payable 
to the “Treasurer of the United States" by certified check or money order, and 
shall be forwarded within thirty (30) days from the effective date of this Order 
to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 93-21. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to 7 C.F.R. § 1.145 of the Rules of Practice. 

[This Decision and Order became final July 26, 1993-Editor.] 


In re: TACA AIRLINES. 
P.Q. Docket No. 92-159. 
Decision and Order filed June 17, 1993. 


Failure to deny material allegations - Entered United States from Guatemala without providing 
advance notice to Plant Protection and Quarantine office at port of arrival - Civil penalty. 


Jane H. Settle, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 


The respondent has failed to file a timely answer, and, under the Rules of Practice 
applicable to this proceeding, the Department is not required to hold a hearing. Therefore, the 
civil penalty requested is reduced by one-half in accordance with the Judicial Officer’s Decisions 
in Jn re: Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) and Jn re: Richard Duran Lopez, 44 
Agric. Dec. 2201 (1985). 
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for a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa 
et seq.), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151 et seq.) 
(Acts), section 2 of the Act of February 2, 1903, as amended (21 U.S.C. § 
111), and the regulation promulgated thereunder (7 C.F.R. § 330.111). 

This proceeding was instituted by a complaint filed on September 30, 1992, 
by the Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleges that on or about 
March 4, 1992, at Los Angeles, California, the respondent violated section 
330.111 of the regulations (7 C.F.R. § 330.111) because TACA Airlines 
International Flight No. GU 9960 entered the United States from Guatemala 
without providing the Plant Protection and Quarantine office at the port of 
arrival with the required advance notification of intent to arrive at that port. 

The complaint was served upon the respondent pursuant to section 
1.136(a) of the Uniform Rules of Practice. (7 C.F.R. § 1.136(a)). Respondent 
filed an answer within 20 days of service of the complaint upon the 
respondent. Respondent’s answer failed to deny the allegations contained in 
the complaint. According to section 1.136(c) of the Uniform Rules of Practice 
(7 C.F.R. § 1.136(c)), respondent’s failure to deny or otherwise respond to the 
allegations in the complaint constitutes, for the purposes of this proceeding, 
an admission of said allegations. 

Pursuant to section 1.139 of the Uniform Rules of Practice (7 C.F.R. § 
1.139), admission by the answer, of all the material allegations contained in 


the complaint, constitutes a waiver of hearing. Accordingly, the allegations 
alleged in the Complaint are adopted and set forth herein as the Findings of 
Fact, and this Decision is issued pursuant to section 1.139 of the rules of 
practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. TACA Airlines, hereinafter referred to respondent, is a company with 
a mailing address of 2500 Wilshire Boulevard, Suite 105, Los Angeles, 
California 90057. 

2. On or about March 4, 1992, at Los Angeles, California, TACA Airlines 
International Flight No. GU 9960 entered the United States from Guatemala 
without providing the Plant Protection and Quarantine office at the port of 
arrival with the required advance notification of intent to arrive at that port. 
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Conclusions 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated sections 330.111 of the regulations (7 C.F.R. § 
330.111). 


Therefore, the following order is issued: 
Order 


The respondent is hereby assessed a civil penalty of two hundred fifty 
dollars ($250.00).' Within thirty (30) days from the effective date of this 
Order, a certified check or money order, payable to the "Treasurer of the 
United States," shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


The certified check or money order should include the docket number of this 
proceeding: P.Q. 92-159. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final July 26, 1993.-Editor] 


P Although the complaint seeks $500.00, the penalty is reduced to $250.00 because no 
hearing is required. Jn re Kaplinsky, 47 Agric. Dec. 613 (1988). 
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In re: LEONILA REVUELTA SALAS. 
P.Q. Docket No. 93-66. 
Decision and Order filed June 17, 1993. 


Failure to file an answer - Importation of mango and guava fruit from Mexico - Civil penalty. 


Jeffrey D. Kirmsse, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the plant quarantine regulations governing fruit and 
vegetables ( 7 C.F.R. 319.56 et seq.), hereinafter referred to as the regulations, 
in accordance with the rules of practice set forth in 7 C.F.R. 1.130 et seq. and 
7 C.F.R. 380.1 et seq. 

This proceeding was instituted by a complaint, filed on February 19, 1993, 
by the Acting Administrator of the Animal and Plant Health Inspection 
Service, United States Department of Agriculture. The complaint alleged that 
on or about March 31, 1992, the respondent imported mango and guava fruits 
from Mexico into the United States, in violation of 7 C.F.R. 319.56, which 
forbids the importation into the United States of such fruits. 

The complaint was served upon respondent by certified mail on February 
19, 1993. Respondent has failed to file a response to the complaint within the 
time provided by Section 1.136(c) of the rules of practice (7 C.F.R. 1.136(c)). 
In accordance with 7 C.F.R. 1.136(c), such failure to deny or otherwise 
respond to an allegation in the complaint is deemed, for the purposes of this 
proceeding, an admission of said allegation. 

In view of the aforementioned facts, respondent is deemed to have 
admitted the material allegations in the complaint and, therefore, has waived 
her right to a hearing, pursuant to Section 1.139 of the rules of practice (7 
C.F.R. 1.139). This Default Decision and Order, therefore, is issued, pursuant 
to Sections 1.136 and 1.139 of the rules of practice (7 C.F.R. 1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which respondent 
is deemed to have admitted, are adopted and set forth herein as the findings 
of fact. 


Findings of Fact 


1. Leonila Revuelta Salas, herein referred to as the respondent, is an 
individual whose mailing address is 317 Pacific Avenue, Redwood City, 
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California 94063. 

2. On or about March 31, 1992, respondent imported mango and guava 
fruits from Mexico into the United States, in violation of 7 C.F.R. 319.56, 
which forbids the importation into the United States of such fruits. 


Conclusion 


By reason of the facts in the findings of fact set forth above, respondent 
has violated the Federal Plant Pest Act, as amended (7 U.S.C. 150aa-150jj), 
the Plant Quarantine Act, as amended (7 U.S.C. 151-154, 156-165, and 167), 
and Section 319.56 of the regulations (7 C.F.R. 319.56). Therefore, the 
following Order is issued: 


Order 


Respondent, Leonila Revuelta Salas, is hereby assessed a civil penalty of 
three hundred and seventy-five dollars ($375.00), which shall be made payable 
to the "Treasurer of the United States" by a certified check or money order, 
and shall be forwarded to: 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West - Sth Floor 
100 North 6th Street 
Minneapolis, MN 55403 


within thirty (30) days from the effective date of this Order. 
Respondent shall indicate on the certified check or money order that payment 
is in reference to P.Q. Docket No. 93-66. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon the respondent, unless there is an appeal to the Judicial 
Officer, pursuant to Section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. 1.145). 

[This Decision and Order became final July 29, 1993.-Editor] 
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In re: DUNG HOANG. 
P.Q. Docket No. 93-48. 
Decision and Order filed May 18, 1993. 


Failure to file an answer - Offering litchi fruit to common carrier for shipment from Hawaii 
to continental United States - Civil penalty. 


Jeffrey D. Kirmsse, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the plant quarantine regulations governing Hawaiian fruits 
and vegetables (7 C.F.R. 318.13 et seq.), hereinafter referred to as the 
regulations, in accordance with the Rules of Practice set forth in 7 C.F.R. 
1.130 et seq. and 380.1 et seq.). 

This proceeding was instituted by a complaint, filed on February 11, 1993, 
by the Acting Administrator of the Animal and Plant Health Inspection 
Service, United States Department of Agriculture. The complaint alleged that 
on or about June 1, 1990, the respondent offered to a common carrier, 
specifically the United States Postal Service, fresh litchi fruit for shipment 
from Hawaii to the continental United States, in violation of 7 C.F.R. 
318.13(b) and 318.13-2(a), because movement of such fruit into or through the 
continental United States is prohibited. 

The complaint was served upon the respondent by certified mail on 
February 12, 1993. On March 1, 1993, the complaint was returned to the 
Department’s Hearing Clerk’s Office marked "Unclaimed." Pursuant to 
Section 1.147(c) of the Uniform Rules of Practice (7 C.F.R. 1.147(c)), the 
complaint was mailed to the respondent by first-class, regular mail on March 
3, 1993. The respondent has failed to file an answer to deny or otherwise 
respond to the allegations in the complaint. In accordance with section 
1.136(c) of the rules of practice (7 C.F.R. 1.136(c)), such failure to deny or 
otherwise respond to an allegation in the complaint is deemed, for the 
purposes of this proceeding, an admission of said allegation. 

In view of the aforementioned facts, the respondent is deemed to have 
admitted the material allegations in the complaint and, therefore, has waived 
his right to a hearing, pursuant to section 1.139 of the rules of practice (7 
C.F.R. 1.139). This Default Decision and Order, therefore, is issued, pursuant 
to sections 1.136 and 1.139 of the rules of practice (7 C.F.R. 1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which respondent 
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is deemed to have admitted, are adopted and set forth herein as the Findings 
of Fact. 
Findings of Fact 


1. Dung Hoang, hereinafter referred to as the respondent, is an individual 
whose mailing address is 3429 James Street, Honolulu, Hawaii 96815. 

2. On or about June 1, 1990, the respondent offered to a common carrier, 
specifically the United States Postal Service, fresh litchi fruit for shipment 
from Hawaii to the continental United States, in violation of 7 C.F.R. 
318.13(b) and 318.13-2(a), because movement of such fruit into or through the 
continental United States is prohibited. 


Conclusion 


By reason of the facts in the Findings of Fact set forth above, the 
respondent has violated the Acts and sections 318.13(b) and 318.13-2(a) of the 
regulations (7 C.F.R. 318.13(b) and 318.13-2(a)). Therefore, the following 
Order is issued: 

Order 


The respondent, Dung Hoang, is hereby assessed a civil penalty of three 
hundred and seventy-five dollars ($375.00), which shall be made payable to the 
"TREASURER OF THE UNITED STATES’ by a certified check or money 
order, and shall be forwarded to: 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West - Sth Floor 
100 N. 6th Street 

Minneapolis, MN 55403 


within thirty (30) days from the effective date of this Order. The respondent 
shall indicate on the certified check or money order that payment is in 
reference to P.Q. Docket No. 93-48. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
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and Order upon the respondent, unless there is an appeal to the Judicial 
Officer, pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. 1.145). 

[This Decision and Order became final August 6, 1993.-Editor] 


In re: VALEN VY. RETANG. 
P.Q. Docket No. 93-49. 
Decision and Order filed June 10, 1993. 


Failure to file an answer - Offering fresh betel fruits to common carrier for shipment from 
Hawaii to continental United States - Civil penalty. 


Jeffrey D. Kirmsse, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the offering to a common carrier, 
specifically the United States Postal Service, fresh betel fruit for shipment 
from Hawaii to the continental United States (7 C.F.R. §§ 318.13(b) and 
318.13-2(a)), hereinafter referred to as the regulations, in accordance with the 
Rules of Practice in 7 C.F.R. §§ 1.130 et seg. and 380.1 et seq. 

This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as amended (7 
US.C. 151-154, 156-165, and 167)(Acts), and the regulations promulgated 
under the Acts, by a complaint filed on February 11, 1993, by the Acting 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleges that on or about 
April 29, 1992, the respondent, Valen V. Retang, offered to a common carrier, 
specifically the United States Postal Service, fresh betel fruits for shipment 
from Hawaii to the continental United States, in violation of 7 C.F.R. § 
318.13(b) and 318.13-2(a), because movement of such fruits into or through 
the continental United States is prohibited. 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the failure to file an answer constitutes a waiver of 
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hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations in the 
complaint are adopted and set forth in this Default Decision as the Findings 
of Fact, and this Decision is issued pursuant to section 1.139 of the Rules of 
Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Valen V. Retang is an individual whose mailing address is 50-A Maile 
Street, Apartment #52, Hilo, Hawaii 96720. 

2. On or about April 29, 1992, respondent offered to a common carrier, 
specifically the United States Postal Service, fresh betel fruits for shipment 
from Hawaii to the continental United States, in violation of 7 C.F.R. § 
318.13(b) and 318.13-2(a), because movement of such fruits into or through 
the continental United States is prohibited. 


Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Acts (7 C.F.R. § 
318.13(b) and 318.13-2(a)). Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred and 
seventy five dollars ($375.00).' This penalty shall be payable to the 
"Treasurer of the United States" by certified check or money order, and shall 
be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 


‘The respondent has failed to file an answer, and, under the Rules of Practice applicable 
to this proceeding, the Department is not required to hold a hearing. Therefore, the civil 
penalty requested is reduced by one-half in accordance with the Judicial Officer’s Decisions in 
In re: Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) and Jn re: Richard Duran Lopez, 44 Agric. 
Dec. 2201 (1985). 
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Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 93-49. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final August 6, 1993.-Editor] 


In re: LYKES BROTHERS STEAMSHIP CO., INC. 
P.Q. Docket No. 93-71. 
Decision and Order filed June 30, 1993. 


Admission of material allegations - Failure to maintain garbage in leak proof receptacles on 
board conveyance within United States territory - Civil penalty. 


Jeffrey D. Kirmsse, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the disposition of regulated 
garbage (7 C.F.R. § 330.400 et seg. and 9 C.F.R. § 94.5 et seq.), hereinafter 
referred to as the regulations, in accordance with the Rules of Practice in 7 
C.F.R. §§ 1.130 et seq. and 7 C.F.R. § 380.1 et seg. This proceeding was 
instituted under section 2 of the Act of February 2, 1903, as amended (21 
US.C. 111), the Federal Plant Pest Act, as amended (7 U.S.C. § 150aa-jj), the 
Plant Quarantine Act, as amended (7 U.S.C. § 151-154, 156-165, and 167)(the 
Acts), by a complaint filed on February 22, 1993, by the Acting Administrator 
of the Animal and Plant Health Inspection Service, United States Department 
of Agriculture. This complaint alleges that on or about December 14, 1991, 
at the port of Corpus Christi, Texas, the respondent operated a conveyance 
in violation of 7 C.F.R. § 330.400(g)(1) and 9 C.F.R. § 94.5(f)(1), because the 
respondent failed to contain garbage in tight, leak-proof covered receptacles 
during storage on board within the territory of the United States, as required. 
The respondent filed an answer which responded to and admitted the material 
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allegations in the complaint. The admission of all material allegations of fact 
contained in the complaint constitutes a wavier of hearing. (7 C.F.R. § 1.139). 
Accordingly, the material allegations alleged in the complaint are adopted and 
set forth herein as the Findings of Fact, and this Decision is issued pursuant 
to section 1.139 of the Rules of Practice applicable to this proceeding. (7 
C.F.R. § 1.139). 

Findings of Fact 


1. Lykes Brothers Steamship Co., Inc., is a corporation with a business 
address of 8866 Gulf Freeway, Houston, Texas 77017-6589. 

2. On or about December 14, 1991, at the port of Corpus Christi, Texas, 
the respondent operated a conveyance in violation of 7 C.F.R. § 330.400(g)(1) 
and 9 C.F.R. § 94.5(f)(1), because the respondent failed to contain garbage 
in tight, leak-proof covered receptacles during storage on board within the 
territory of the United States, as required. 


Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Acts (9 C.F.R. § 78.8). 
Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of five hundred dollars 
($500.00).' This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 


‘The respondent has filed an answer which admits the material allegations of the complaint. 
Because the Department is not required to hold a hearing, the civil penalty requested is reduced 
by one-half, in accordance with the Judicial Officer’s Decisions in Jn re Shulamis Kaplinsky, 47 
Agric. Dec. 613 (1988) and Jn re Richard Duran Lopez, 44 Agric. Dec. 2201 (1985). 
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52 Agric. Dec. 1449 


Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 93-71. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final August 10, 1993.-Editor] 


In re: PLATO AGENCIES, INC. 
P.Q. Docket No. 93-93. 
Decision and Order filed July 14, 1993. 


Failure to file an answer - Failure to notify Plant Protection and Quarantine officer in advance 
of intended arrival of watercraft from Nigeria - Civil penalty. 


Scott C. Safian, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj)(Act), and the regulations issued thereunder (7 C.F.R. §§ 330.100 to 
330.111)(Regulations). The proceeding was instituted by a Complaint filed on 
April 20, 1993, by the Administrator of the Animal and Plant Health 
Inspection Service (APHIS), United States Department of Agriculture 
(USDA), alleging that Plato Agencies, Inc. (Respondent), violated the Act and 
the Regulations. 

The Complaint was served upon the Respondent in accordance with 
Section 1.147 of the Rules of Practice (7 C.F.R. § 1.147). The Respondent 
has not filed an answer with the Hearing Clerk as required by 7 C.F.R. § 
1.136. Consequently, pursuant to sections 1.136(c) and 1.139 of the Rules of 
Practice (7 C.F.R. §§ 1.136(c) and 1.139), the Respondent has admitted the 
allegations in the complaint and waived the opportunity for a hearing. 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
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pursuant to section 1.139 of the Rules of Practice applicable to this proceeding 
(7 C.F.R.§ 1.139). 


Findings of Fact 


1. Plato Agencies, Inc., Respondent herein, is a company with a mailing 
address of Three Riverway, Suite 1910, Houston, Texas 77056. 

2. On or about August 12, 1991, the Respondent permitted the watercraft, 
the M/V Geco Alpha, to arrive at the port of Mobile, Alabama, from Lagos, 
Nigeria, without providing the Plant Protection and Quarantine office serving 
the port of Mobile, Alabama, with advance notification of the watercraft’s 
intent to arrive at said port. 

3. The Respondent was the agent for the watercraft the M/V Geco 
Alpha. 

Conclusion 


By reason of the Findings of Fact set forth above, the Respondent has 
violated section 330.111 of the Regulations (7 C.F.R. § 330.111) issued under 
the Act. The violation warrants imposition of a civil penalty under section 108 
of the Federal Plant Pest Act (7 U.S.C. § 150gg). 

Therefore, the following Order is issued: 


Order 


The Respondent is hereby assessed a civil penalty of three hundred seventy 
five dollars ($375.00) in accordance with Jn re Shulamis Kaplinsky, 47 Agric. 
Dec. 613 (1988). This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order and shall be forwarded to 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
reference to P.Q. Docket No. 93-93. 
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This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the Respondent, unless there is an appeal to the 
Judicial Officer pursuant to Section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final August 23, 1993.-Editor] 


In re: MOSES T. HADLEY. 
P.Q. Docket NO. 93-22. 
Decision and Order filed July 21, 1993. 


Failure to file an answer - Offering fresh sweet potato tubers to common carrier for shipment 
from Hawaii to continental United States - Civil penalty. 


Jane H. Settle, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the offering to a common carrier, 
specifically the United States Postal Service, 5.9 pounds of fresh sweet potato 
tubers for shipment from Hawaii to the continental United States (7 C.F.R. 
§§ 318.13(b) and 318.13-2(a)), hereinafter referred to as the regulations, in 
accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et seg. and 380.1 
et seq. 

This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as amended (7 
U.S.C. §§ 151-154, 156-165, and 167)(Acts), and the regulations promulgated 
under the Acts, by a complaint filed on January 6, 1993, by the Acting 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleges that on or about 
June 11, 1992, the respondent, Moses T. Hadley, offered to a common carrier, 
specifically the United States Postal Service, 5.9 pounds of fresh sweet potato 
tubers for shipment from Hawaii to the continental United States, in violation 
of 7 C.F.R. § 318.13(b) and 318.13-2(a), because movement of such vegetables 
into or through the continental United States is prohibited. 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
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1.136(c)) provides that the failure to file an answer within the time provided 
under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the failure to file an answer constitutes a waiver of 
hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations in the 
complaint are adopted and set forth in this Default Decision as the Findings 
of Fact, and this Decision is issued pursuant to section 1.139 of the Rules of 
Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Moses T. Hadley is an individual whose mailing address is 4321 Likini 
Street, Honolulu, Hawaii 96818. 

2. On or about June 11, 1992, respondent offered to a common carrier, 
specifically the United States Postal Service, 5.9 pounds of fresh sweet potato 
tubers for shipment from Hawaii to the continental United States, in violation 
of 7 C.F.R. § 318.13(b) and 318.13-2(a), because movement of such vegetables 
into or through the continental United States is prohibited. 


Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 


violated the Acts and the regulations issued under the Acts (7 C.F.R. § 
318.13(b) and 318.13-2(a)). Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred seventy 
five dollars ($375.00)'. This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 


‘Because the respondent has failed to file an answer, the civil penalty requested is reduced 
by one-half in accordance with the Judicial Officer’s Decisions in Jn re: Shulamis Kaplinsky, 47 
Agric. Dec. 613 (1988) and Jn re: Richard Duran Lopez, 44 Agric. Dec. 2201 (1985). 





FAANIALELE SALAUSA 
52 Agric. Dec. 1453 


100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 93-22. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final August 30, 1993.-Editor] 


In re; FAANIALELE SALAUSA. 
P.Q. Docket No. 93-26. 
Decision and Order filed June 30, 1993. 


Failure to file an answer - Offering fresh breadfruit to common carrier for shipment from 
Hawaii to continental United States - Civil penalty. 


Jane H. Settle, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the offering to a common carrier, 
specifically the United States Postal Service, of 11.6 pounds of fresh breadfruit 
for shipment from Hawaii to the continental United States (7 C.F.R. §§ 
318.13(b) and 318.13-2(a)), hereinafter referred to as the regulations, in 
accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et seg. and 380.1 
et seq. 

This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as amended (7 
US.C. §§ 151-154, 156-165, and 167)(Acts), and the regulations promulgated 
under the Acts, by a complaint filed on January 6, 1993, by the Acting 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleges that on or about 
June 18, 1992, the respondent, Faanialele Salausa, offered to a common 
carrier, specifically the United States Postal Service, 11.6 pounds of fresh 
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breadfruit for shipment from Hawaii to the continental United States, in 
violation of 7 C.F.R. § 318.13(b) and 318.13-2(a), because movement of such 
fruits into or through the continental United States is prohibited. 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the failure to file an answer constitutes a waiver of 
hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations in the 
complaint are adopted and set forth in this Default Decision as the Findings 
of Fact, and this Decision is issued pursuant to section 1.139 of the Rules of 
Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Faanialele Salausa is an individual whose mailing address is Box 2508, 
Nanakuli, Hawaii 96792. 

2. On or about June 18, 1992, respondent offered to a common carrier, 
specifically the United States Postal Service, 11.6 pounds of fresh breadfruit 
for shipment from Hawaii to the continental United States, in violation of 7 
C.F.R. § 318.13(b) and 318.13-2(a), because movement of such fruits into or 
through the continental United States is prohibited. 


Conclusion 
By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Acts (7 C.F.R. § 
318.13(b) and 318.13-2(a)). Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred seventy 
five dollars ($375.00). This penalty shall be payable to the "Treasurer of the 


‘The respondent has failed to file an answer, and, under the Rules of Practice applicable 
to this proceeding, the Department is not required to hold a hearing. Therefore, the civil 
penalty requested is reduced by one-half in accordance with the Judicial Officer’s Decisions in 
In re: Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) and Jn re: Richard Duran Lopez, 44 Agric. 
Dec. 2201 (1985). 
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United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 93-26. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final September 7, 1993.-Editor] 


In re: LANETTE ALIC. 
P.Q. Docket No. 93-87. 
Decision and Order filed June 30, 1993. 


Failure to file an answer - Movement of mangoes from Hawaii to California - Civil penalty. 


Scott C. Safian, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the movement of mangoes from 
Hawaii to the continental United States (7 C.F.R. §§ 318.13 and 318.13-2(a)), 
hereinafter referred to as the regulations, in accordance with the Rules of 
Practice in 7 C.F.R. §§ 1.130 et seq. and 380.1 et seq. 

This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as amended (7 
U.S.C. 151-167)(Acts) and the regulations promulgated under the Acts, by a 
complaint filed on February 23, 1993, by the Acting Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture. This complaint alleges that on or about July 12, 1992, the 
respondent, Lanette Alic moved two (2) mangoes from Honolulu, Hawaii to 
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Los Angeles, California, in violation of 7 C.F.R. §§ 318.13 and 318.13-2(a), 
because movement of such fruits into or through the continental United States 
is prohibited. 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the failure to file an answer constitutes a waiver of 
hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations in the 
complaint are adopted and set forth in this Default Decision as the Findings 
of Fact, and this Decision is issued pursuant to section 1.139 of the Rules of 
Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Lanette Alic is an individual whose mailing address is 989 Hickory 
Bend Road, Atlanta, Georgia 30349. 

2. On or about July 12, 1992, respondent moved two (2) mangoes from 
Honolulu, Hawaii, to Los Angeles, California, in violation of 7 C.F.R. § 318.13 
and 318.13-2(a), because movement of such fruits from Hawaii to the 
continental United States is prohibited. 


Conclusion 
By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Acts (7 C.F.R. § 318.13 
and 318.13-2(a)). Therefore, the following Order is issued. 
Order 
The respondent is hereby assessed a civil penalty of two hundred and fifty 


dollars ($250.00)'. This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


' The respondent has failed to file an answer, and, under the Rules of Practice applicable 
to this proceeding, the Department is not required to hold a hearing. Therefore, the civil 
penalty requested is reduced by one-half in accordance with the Judicial Officer’s Decisions in 
In re: Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) and Jn re: Richard Duran Lopez, 44 Agric. 
Dec. 2201 (1985). 
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United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 93-87. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final September 14, 1993.-Editor] 


In re: MARIA ELEN CORBERA DE URQUILLA, 
P.Q. Docket No. 93-35. 
Decision and Order filed July 14, 1993. 


Failure to file an answer - Importation of fresh mangoes from El Salvador - Civil penalty. 


Sheila Hogan Novak, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation into the United 
States of fruits and vegetables (7 C.F.R. § 319.56 et seq.), hereinafter referred 
to as the regulations, in accordance with the Rules of Practice in 7 C.F.R. §§ 
1.130 et seq., and 380.1 et seq. 

This proceeding was instituted by a complaint filed on January 28, 1993, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. This complaint alleged that on or 
about September 26, 1992, at Los Angeles International Airport, Los Angeles, 
California, the respondent imported approximately five fresh mangos from El 
Salvador into the United States in violation of 7 C.F.R. § 319.56 because the 
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importation of mangos from El Salvador into the United States is prohibited. 
The respondent failed to file an answer within the time prescribed in 7 C.F.R. 
§ 1.136 (a). Section 1.136 (c) of the Rules of Practice (7 C.F.R. § 1.136 (c)) 
provides that the failure to file an answer within the time provided under § 
1.136 (a) shall be deemed an admission of the allegations in the complaint. 
Further, the failure to file an answer constitutes a waiver of hearing. (7 
C.F.R. § 1.139). Accordingly, the material allegations alleged in the complaint 
are adopted and set forth herein as the Findings of Fact, and this Decision is 
issued pursuant to section 1.139 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Maria Elen Corbera de Urquilla is an individual whose mailing address 
is 1122 E. 32nd Street #C, Los Angeles, California 90001. 

2. On or about September 26, 1992, at Los Angeles International Airport, 
Los Angeles, California,, the respondent imported approximately five mangos 
from El Salvador into the United States in violation of 7 C.F.R. § 319.56 
because the importation of mangos from El Salvador into the United States 
is prohibited. 

Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 319.56. Therefore, the following Order is 
issued. 


Order 


The respondent is hereby assessed a civil penalty of two hundred fifty 
dollars ($ 250.00). This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 
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within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 93-35. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final September 28, 1993.-Editor] 


In re: EZEGUIEL FLORES TELLEZ. 
P.Q. Docket No. 93-40. 
Decision and Order filed July 21, 1993. 


Failure to file an answer - Importation of avocados from Mexico - Civil penalty. 


Lance T. Mason, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation of fruits and 
vegetables from Mexico into the United States (7 C.F.R. §§ 319.56-2(e)), 
hereinafter referred to as the regulations, in accordance with the Rules of 
Practice in 7 C.F.R. §§ 1.130 et seg. and 380.1 et seq. 

This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa et seq.), the Plant Quarantine Act, as amended 
(7 U.S.C. §§ 151-167)(Acts), and the regulations promulgated under the Acts, 
by a complaint filed on January 28, 1993, by the Acting Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture. This complaint alleges that on or about April 28, 1992, 
respondent imported 4 avocados from Mexico into the United States, in 
violation of 7 C.F.R. § 319.56-2(e), because the importation was without a 
permit, as required. 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the failure to file an answer constitutes a waiver of 
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hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations in the 
complaint are adopted and set forth in this Default Decision and Order as the 
Findings of Fact, and this Decision is issued pursuant to section 1.139 of the 
Rules of Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Ezeguiel Flores Tellez is an individual whose mailing address is 300 
Smilax #16, San Marcos, California 92069. 

2. On or about April 28, 1992, respondent imported 4 avocados from 
Mexico into the United States, in violation of 7 C.F.R. § 319.56-2(e), because 
the importation was without a permit, as required. 


Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Acts (7 C.F.R. § 319.56- 
2(e)). Therefore, the following Order is issued: 


Order 


The respondent is hereby assessed a civil penalty of two hundred fifty 
dollars ($250.00).' This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded 
within thirty (30) days from the effective date of this Order to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


* The respondent has failed to file an answer, and under the Rules of Practice applicable 
to this proceeding, the Department is not required to hold a hearing. Therefore, the civil 
penalty requested is reduced by one-half in accordance with the Judicial Officer’s Decisions in 
In re: Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) and Jn re: Richard Duran Lopez, 44 Agric. 
Dec. 2201 (1985). 
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Respondent shall indicate that payment is in reference to P.Q. Docket No. 93- 
40. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final September 28, 1993.-Editor] 


In re: MRS. NHAN. 
P.Q. Docket No. 93-50. 
Decision and Order filed July 21, 1993. 


Failure to file an answer - Offering fresh Jackfruit and v-apple fruit to common carrier for 
shipment from Hawaii to the continental United States - Civil penalty. 


Jeffrey D. Kirmsse, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the plant quarantine regulations governing Hawaiian fruits 
and vegetables (7 C.F.R. §§ 318.13 et seq.), hereinafter referred to as the 
regulations, in accordance with the Rules of Practice set forth in 7 C.F.R. §§ 
1.130 et seq. and 380.1 et seq. 

This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as amended (7 
U.S.C. §§ 151-154, 156-165, and 167)(Acts), and the regulations promulgated 
under the Acts, by a complaint filed on February 11, 1993, by the Acting 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleges that on or about 
July 31, 1990, the respondent, Mrs. Nhan, offered to a common carrier, 
specifically the United States Postal Service, jackfruit and v-apple fruit for 
shipment from Hawaii to the continental United States, in violation of 7 
C.F.R. § 318.13(b) and 318.13-2(a), because movement of such fruits into or 
through the continental United States is prohibited. 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 





1462 PLANT QUARANTINE ACT 


1.136(c)) provides that the failure to file an answer within the time provided 
under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the failure to file an answer constitutes a waiver of 
hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations in the 
complaint are adopted and set forth in this Default Decision as the Findings 
of Fact, and this Decision is issued pursuant to section 1.139 of the Rules of 
Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Mrs. Nhan is an individual whose mailing address is 199 Ala Wai 
Boulevard, #201, Honolulu, Hawaii 96815. 

2. On or about July 31, 1990, respondent offered to a common carrier, 
specifically the United States Postal Service, jackfruit and v-apple fruit for 
shipment from Hawaii to the continental United States, in violation of 7 
C.F.R. § 318.13(b) and 318.13-2(a), because movement of such fruits into or 
through the continental United States is prohibited. 


Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 


violated the Acts and the regulations issued under the Acts (7 C.F.R. § 
318.13(b) and 318.13-2(a)). Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred and 
seventy five dollars ($375.00)’. This penalty shall be payable to the 
"Treasurer of the United States" by certified check or money order, and shall 
be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 


‘The respondent has failed to file an answer, and, under the Rules of Practice applicable 
to this proceeding, the Department is not required to hold a hearing. Therefore, the civil 
penalty requested is reduced by one-half in accordance with the Judicial Officer’s Decisions in 
In re: Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) and In re: Richard Duran Lopez, 44 Agric. 
Dec. 2201 (1985). 
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Accounting Section 

Butler Square West, Sth Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 93-50. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final September 28, 1993.-Editor] 


In re: MICHAEL G. BEAUMONT. 
P.Q. Docket No. 93-80. 
Decision and Order filed July 20, 1993. 


Failure to file an answer - Importation of fresh mangoes from Jamaica - Civil penalty. 


Jane H. Settle, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation of mangoes from 
Jamaica into the United States (7 C.F.R. §§ 319.56 and 319.56-2(e)), 
hereinafter referred to as the regulations, in accordance with the Rules of 
Practice in 7 C.F.R. §§ 1.130 et seg. and 380.1 et seq. 

This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as amended (7 
U.S.C. 151-154, 156-165, and 167)(Acts) and the regulations promulgated 
under the Acts, by a complaint filed on February 23, 1993, by the Acting 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleges that on or about 
March 23, 1992, the respondent, Michael G. Beaumont imported six (6) fresh 
mangoes from Jamaica into the United States in violation of 7 C.F.R. §§ 
319.56 and 319.56-2(e), because such mangoes were not imported under a 
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permit, as required. 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the failure to file an answer constitutes a waiver of 
hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations in the 
complaint are adopted and set forth in this Default Decision as the Findings 
of Fact, and this Decision is issued pursuant to section 1.139 of the Rules of 
Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Michael G. Beaumont is an individual whose mailing address is 499 
Mundy Lane, Mount Vernon, New York 10550. 

2. On or about March 23, 1992, respondent imported six (6) fresh 
mangoes from Jamaica into the United States in violation of 7 C.F.R. § 319.56 
and 319.56-2(e), because such mangoes were not imported under a permit, as 
required. 

Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Acts (7 C.F.R. § 319.56 
and 319.56-2(e)). Therefore, the following Order is issued. 


Order 
The respondent is hereby assessed a civil penalty of three hundred seventy 
five dollars ($375.00)'. This penalty shall be payable to the "Treasurer of the 


United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 


"The respondent has failed to file an answer, and, under the Rules of Practice applicable 
to this proceeding, the Department is not required to hold a hearing. Therefore, the civil 
penalty requested is reduced by one-half in accordance with the Judicial Officer’s Decisions in 
In re: Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) and Jn re: Richard Duran Lopez, 44 Agric. 
Dec. 2201 (1985). 
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Accounting Section 

Butler Square West, Sth Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 93-80. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final September 28, 1993.-Editor] 


In re; AIRWAYS INTERNATIONAL. 
P.Q. Docket No. 92-138. 
Decision and Order filed August 26, 1993. 


Failure to deny allegations - Failure to notify Plant Quarantine and Protection Officer of the 
expected delay in arrival time of flight - Civil penalty. 


Patrice Harps, for Complainant. 
Peter C. Bianchi, Jr., Miami, Florida, for Respondent. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj) and the Plant Quarantine Act, as amended 
(7 U.S.C. §§ 151-167)(Acts), by a complaint issued by the Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture. The complaint alleged that respondent violated section 
330.111(d) of the regulations (7 C.F.R. § 330.111(d)) issued under the Acts. 
A copy of the complaint and the Rules of Practice governing proceedings 
under the Acts were served by certified mail on the respondent by the 
Hearing Clerk. 

Respondent was informed in the complaint and in the letter of service that 
an answer should be filed with the Hearing Clerk within twenty (20) days after 
service of the complaint, that failure to deny, otherwise respond or plead 
specifically to any allegation in the complaint would constitute an admission 
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of such allegation, and that failure to file an answer within the prescribed time 
would constitute an admission of allegations in the complaint and waiver of 
hearing. The letter of service also advised respondent that failure to request 
an oral hearing within the time for an answer would constitute a waiver of an 
oral hearing. 

Respondent’s counsel requested, and was granted an extension of time to 
file an answer. On September 9, 1992, respondent filed its Answer, 
Affirmative Defense and Motion For More Definite Statement. Complainant 
replied to respondent’s Motion For More Definite Statement on September 
21, 1992. On September 23, 1992, respondent’s Motion was denied based on 
the record as a whole, and for the reasons set forth by the complainant in its 
reply thereto. Respondent’s answer fails to admit, deny or explain the 
allegations in the complaint, and does not request an oral hearing. 

Respondent’s failure to admit or otherwise respond to the allegations in 
the complaint constitutes an admission of the allegations in the complaint 
pursuant to section 1.136(c) of the Rules of Practice (7 C.F.R. 1.136(c)). The 
admission by respondent’s answer of all the material allegations of fact 
contained in the complaint constitutes a waiver of hearing pursuant to section 
1.139 of the Rules of Practice (7 C.F.R. § 1.139). Because no basis for a 
hearing exists, and because the allegations of the complaint have been 
admitted, the material allegations of fact in the complaint are adopted and set 
forth as the Findings of Fact. 


Findings of Fact 


1. Airways International, hereinafter referred to as respondent, is an entity 
with a mailing address of P.O. Box 1244, Miami Springs, Florida 33266. 

2. On or about April 27, 1992, respondent, at Miami International 
Airport, violated 7 C.F.R. § 330.111(d) of the regulations, by failing to notify 
and furnish the Plant Protection and Quarantine Office (PPQ Office) serving 
the Miami, Florida, area concerning the more than one hour delay in the 
estimated time of arrival of scheduled Airways International (HO) Flight 901, 
tail number N155PB, as required. 


Conclusions 


Respondent admits all the material allegations of fact contained in the 
complaint. By reason of the Findings of Fact set forth above, respondent has 
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violated the Acts and the regulations issued under the Acts. Therefore, the 
following Order is issued. 
Order 


Respondent Airways International is hereby assessed a civil penalty of two 
hundred fifty dollars ($ 250.00), which shall be payable to the "Treasurer of 
the United States" by certified check or money order and which shall be 
forwarded within thirty (30) days from the effective date of this Order to: 


USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 92-138. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 


[This Decision and Order became final October 4, 1993.-Editor] 


In re: FLORA M. ANGULO. 
P.Q. Docket No. 93-55. 
Decision and Order filed June 30, 1993. 


Failure to file an answer - Importation of potatoes from Ecuador without a permit - 
Importation of pork from Ecuador where hog cholera exists without certificate from country of 
origin - Civil penalty. 


James A. Booth, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation into the United 
States of fruits, vegetables, and meat (7 C.F.R. § 319.56 et seq.) and (9 C.F.R. 
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§ 94.9(b)(3)), hereinafter referred to as the regulations, in accordance with the 
Rules of Practice in 7 C.F.R. §§ 1.130 et seq., 380.1 et seq. and 9 C.F.R. § 70.1 
et seq. 

This proceeding was instituted under sections four and five of the Act of 
May 29, 1884, as amended (21 U.S.C. § 120) (Act), and the regulations 
promulgated thereunder, by a complaint filed on February 11, 1993, by the 
Acting Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. This complaint alleges that on or 
about February 9, 1992, at JFK International Airport, Jamaica, New York, the 
respondent imported approximately ten (10) pounds of fresh potatoes from 
Ecuador into the United States, in violation of 7 C.F.R. § 319.56(c) which 
prohibits entry of such vegetables into the United States without a permit 
issued in accordance with 7 C.F.R. §§ 319.56-2(e) and 319.56-3 et seq. The 
complaint also alleges that on or about February 9, 1992, at JFK International 
Airport, Jamaica, New York, the respondent imported approximately 25 
pounds of pork meat products from Ecuador, a country where hog cholera 
exists, into the United States, in violation of 9 C.F.R. § 94.9(b)(3) because the 
pork meat products were not accompanied by a certificate issued by an official 
of the national government of the country of origin, as required. 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the failure to file an answer constitutes a waiver of 
hearing (7 C.F.R. § 1.139). Accordingly, the material allegations in the 
complaint are adopted and set forth herein as the Findings of Fact, and this 
Decision is issued pursuant to section 1.139 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.139). 


Findings of Fact 


1. Flora M. Angulo is an individual with a mailing address of 200 W. 107 
Street, Manhattan, N.Y. 10550. 

2. On or about February 9, 1992, respondent imported approximately ten 
(10) pounds of fresh potatoes from Ecuador into the United States, in 
violation of 7 C.F.R. § 319.56(c) which prohibits entry of such vegetables into 
the United States without a permit issued in accordance with 7 C.F.R. §§ 
319.56-2(e) and 319.56-3 et seq. 

3. On or about February 9, 1992, respondent imported approximately 25 
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pounds of pork meat products from Ecuador, a country where hog cholera 
exists, into the United States, in violation of 9 C.F.R. § 94.9(b)(3) because the 
pork meat products were not accompanied by a certificate issued by an official 
of the national government of the country of origin, as required. 


Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
violated the Act and the regulations issued thereunder (7 C.F.R. § 319.56 et 
seq. and 9 C.F.R. § 94.9 et seq.). Therefore, the following Order is issued. 


Order 


Respondent Flora M. Angulo is hereby assessed a civil penalty of seven 
hundred and fifty dollars ($750.00)'. This penalty shall be payable to the 
"Treasurer of the United States" by certified check or money order which shall 
be forwarded within thirty (30) days from the effective date of this Order to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 93-55. 


This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to 7 C.F.R. § 1.145 of the Rules of Practice. 

[This Decision and Order became final October 18, 1993.-Editor] 


‘In accordance with In re Kaplinsky, 47 Agric. Dec. 613 (1988) and In re Bobo, 49 Agric. Dec. 
849 (1990), this civil penalty is one-half the amount requested in the complaint. 
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In re: ESEROMA ESEROMA. 
P.Q. Docket No. 93-106. 
Decision and Order filed September 2, 1993. 


Failure to file an answer - Offering fresh breadfruit and mangoes to a common carrier for 
shipment from Hawaii to the continental United States - Civil penalty. 


Jeffrey D. Kirmsse, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the offering to a common carrier, 
specifically American Airlines, breadfruit and mangoes for shipment from 
Hawaii to the continental United States (7 C.F.R. §§ 318.13(b) and 318.13- 
2(a)), hereinafter referred to as the regulations, in accordance with the Rules 
of Practice in 7 C.F.R. §§ 1.130 et seq. and 380.1 et seq. 

This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as amended (7 
USS.C. §§ 151-154, 156-165, and 167)(Acts), and the regulations promulgated 
under the Acts, by a complaint filed on May 20, 1993, by the Acting 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleges that on or about 
July 8, 1992, the respondent, Eseroma Eseroma, offered to a common carrier, 
American Airlines, breadfruit and mangoes for shipment from Hawaii to the 
continental United States, in violation of 7 C.F.R. §§ 318.13(b) and 318.13- 
2(a), because movement of such fruits into or through the continental United 
States is prohibited. 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the failure to file an answer constitutes a waiver of 
hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations in the 
complaint are adopted and set forth in this Default Decision as the Findings 
of Fact, and this Decision is issued pursuant to section 1.139 of the Rules of 
Practice applicable to this proceeding. (7 C.F.R. § 1.139). 
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Findings of Fact 


1, Eseroma Eseroma is an individual whose mailing address is 3811 
Model Way, Sacramento, California 95838. 

2. On or about July 8, 1992, respondent offered to a common carrier, 
specifically American Airlines, breadfruit and mangoes for shipment from 
Hawaii to the continental United States, in violation of 7 C.F.R. §§ 318.13(b) 
and 318.13-2(a), because movement of such fruits into or through the 
continental United States is prohibited. 


Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Acts (7 C.F.R. §§ 
318.13(b) and 318.13-2(a)). Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred and 
seventy five dollars ($375.00)'. This penalty shall be payable to the 
"Treasurer of the United States" by certified check or money order, and shall 
be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 93-106. 
This order shall have the same force and effect as if entered after a full 


‘The respondent has failed to file an answer, and, under the Rules of Practice applicable 
to this proceeding, the Department is not required to hold a hearing. Therefore, the civil 
penalty requested is reduced by one-half in accordance with the Judicial Officer’s Decisions in 
In re: Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) and Jn re: Richard Duran Lopez, 44 Agric. 
Dec. 2201 (1985). 
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hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final October 19, 1993.-Editor] 


In re: BELLIE ELSTAN. 
P.Q. Docket No. 93-51. 
Decision and Order filed August 25, 1993. 


Failure to file an answer - Offering fresh mango fruit to a common carrier for shipment from 
Hawaii to continental United States - Civil penalty. 


Jeffrey D. Kirmsse, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the offering to a common carrier, 
specifically the United States Postal Service, fresh mango fruit for shipment 
from Hawaii to the continental United States (7 C.F.R. §§ 318.13(b) and 
318.13-2(a)), hereinafter referred to as the regulations, in accordance with the 
Rules of Practice in 7 C.F.R. §§ 1.130 et seq. and 380.1 et seq. 

This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as amended (7 
U.S.C. §§ 151-154, 156-165, and 167)(Acts), and the regulations promulgated 
under the Acts, by a complaint filed on February 11, 1993, by the Acting 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleges that on or about 
August 9, 1990, the respondent, Bellie Elstan, offered to a common carrier, 
specifically the United States Postal Service, fresh mango fruit for shipment 
from Hawaii to the continental United States, in violation of 7 C.F.R. §§ 
318.13(b) and 318.13-2(a), because movement of such fruits into or through 
the continental United States is prohibited. 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
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the complaint. Further, the failure to file an answer constitutes a waiver of 
hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations in the 
complaint are adopted and set forth in this Default Decision as the Findings 
of Fact, and this Decision is issued pursuant to section 1.139 of the Rules of 
Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Bellie Elstan is an individual whose mailing address is 995 Kaahue 
Street, Honolulu, Hawaii 96825. 

2. On or about August 9, 1990, respondent offered to a common carrier, 
specifically the United States Postal Service, fresh mango fruit for shipment 
from Hawaii to the continental United States, in violation of 7 C.F.R. §§ 
318.13(b) and 318.13-2(a), because movement of such fruits into or through 
the continental United States is prohibited. 


Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Acts (7 C.F.R. §§ 
318.13(b) and 318.13-2(a)). Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred and 
seventy five dollars ($375.00)'. This penalty shall be payable to the 
"Treasurer of the United States" by certified check or money order, and shall 
be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 


The respondent has failed to file an answer, and, under the Rules of Practice applicable 
to this proceeding, the Department is not required to hold a hearing. Therefore, the civil 
penalty requested is reduced by one-half in accordance with the Judicial Officer’s Decisions in 
In re: Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) and Jn re: Richard Duran Lopez, 44 Agric. 
Dec. 2201 (1985). 
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100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 93-51. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final November 18, 1993.-Editor] 


In re: GUILLAUME JEAN. 
P.Q. Docket No. 93-118. 
Decision and Order filed October 5, 1993. 


Failure to file an answer - Importation of passion fruit from Haiti without a permit - Civil 
penalty. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. §§ 
151-167) (Acts) and the regulations promulgated thereunder (7 C.F.R. § 
319.56 et seq.). 

This proceeding was instituted by a complaint filed on July 7, 1993, by the 

Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. The complaint was served upon the respondent 
on July 12, 1993, by certified mail in conformity with section 1.147 of the rules 
of practice (7 C.F.R. § 1.147). Respondent has not filed an answer to date. 
Pursuant to section 1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)), 
failure to deny or otherwise respond to the allegations in the complaint 
constitutes, for the purposes of this proceeding, an admission of said 
allegations. By his failure to answer, respondent has admitted the allegations 
of the complaint. 

Accordingly, the material allegations alleged in the Complaint are adopted 
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and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 C.F.R. § 1.139). 


Finding of Fact 


1. Guillaume Jean is an individual whose mailing address is 187-12 Ilion 
Avenue, Queens, New York 11412. 

2. On or about December 8, 1992, at Jamaica, New York, Respondent 
imported ten passion fruit from the Haiti into the United States without a 
permit. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 319.56. 
Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of two hundred, fifty 
dollars ($250.00). This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final November 20, 1993.-Editor] 
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In re: LOVELL A. BECKFORD. 
P.Q. Docket No. 93-123. 
Decision and Order filed October 15, 1993. 


Failure to file an answer - Importation of fresh yams from Jamaica - Civil penalty. 


Scott C. Safian, for Complainant. 
Respondent, Pro se. 


Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Pest Act, as amended (21 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-167)("Acts’), 
and the regulations issued thereunder (7 C.F.R. § 319.56 to 319.56- 
8)(“Regulations"). 

The proceeding was instituted by a Complaint filed on July 23, 1993, by the 
Administrator of the Animal and Plant Health Inspection Service ("APHIS"), 
United States Department of Agriculture ("USDA"), alleging that Lovell A. 
Beckford ("Respondent") violated the Acts and the Regulations. 

The Complaint was served upon the Respondent by certified mail in 
accordance with 7 C.F.R. § 1.147. The Respondent has not filed an Answer 
with the Hearing Clerk within 20 days of service of the Complaint as required 
by 7 C.F.R. § 1.136. Consequently, pursuant to 7 C.F.R. §§ 1.136(c) and 
1.139, the Respondent has admitted the allegations in the complaint and 
waived the opportunity for a hearing. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to 7 C.F.R. § 1.139. 


Findings of Fact 


1. Lovell A. Beckford, Respondent herein, is an individual whose mailing 
address is 818 East 225 Street, Bronx, New York 10466. 

2. On or about January 9, 1993, at Jamaica, New York, Respondent 
imported fresh yams (dioscorea spp.) from Jamaica into the United States in 
violation of section 319.56 of the Regulations (7 C.F.R. § 319.56) because the 
importation of such vegetables is prohibited. 
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Conclusion 


By reason of the Findings of Fact set forth above, the Respondent has 
violated Section 319.56 of the Regulations (7 C.F.R. § 319.56) issued under 
the Acts. The violation warrants imposition of a civil penalty under the 
Federal Plant Pest Act and the Plant Quarantine Act, 7 U.S.C. §§ 150gg and 
163, respectively. 

Therefore, the following Order is issued: 


Order 


The Respondent is hereby assessed a civil penalty of two hundred fifty 
dollars ($250.00).! This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order and shall be forwarded to 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
reference to P.Q. Docket No. 93-123. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the Respondent, unless there is an appeal to the 
Judicial Officer pursuant to 7 C.F.R. § 1.145. 

[This Decision and Order became final November 25, 1993.-Editor.] 


‘This civil penalty is one-half that requested in the Complaint filed in this proceeding 
because no hearing is required. See Jn re Kaplinsky, 47 Agric. Dec. 613 (1988). 
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In re: SKY CHEFS. 
P.Q. Docket No. 93-125. 
Decision and Order filed October 20, 1993. 


Failure to file an answer - Unloading regulated garbage which was not removed in leakproof 
receptacles to an approved facility for incineration, sterilization or grinding into an approved 
sewage system - Civil penalty. 


Jane H. Settle, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing regulated garbage (7 C.F.R. § 
330.400 et seg. and 9 C.F.R. § 94.5 et seq.) [hereinafter referred to as the 
regulations], in accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et 
seq. and 380.1 et seq. and 9 C.F.R. § 70.1 et seq. 

This proceeding was instituted under section 2 of the Act of February 2, 
1903, as amended (21 U.S.C. § 111), the Federal Plant Pest Act, as amended 
(7 U.S.C. §§ 150aa et seq.), the Plant Quarantine Act, as amended (7 U.S.C. 
§§ 151-167)(Acts), and the regulations promulgated under the Acts, by a 
complaint filed on August 11, 1993, by the Acting Administrator of the Animal 
and Plant Health Inspection Service, United States Department of Agriculture. 
This complaint alleges that on or about July 28, 1991, at Miami International 
Airport, Miami, Florida, respondent violated 7 C.F.R. § 330.400(g)(1) and 9 
C.F.R. § 94.5(f)(1) of the regulations, in that respondent unloaded regulated 
garbage from a means of conveyance, and such garbage was not removed in 
tight, leakproof receptacles to an approved facility for incineration, 
sterilization or grinding into an approved sewage system, as required. , 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the failure to file a timely answer constitutes a waiver 
of hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations in the 
complaint are adopted and set forth in this Default Decision and Order as the 
Findings of Fact, and this Decision is issued pursuant to section 1.139 of the 
Rules of Practice applicable to this proceeding. (7 C.F.R. § 1.139). 
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Findings of Fact 


1. Sky Chefs is a company whose mailing address is 3755 N.W. 21 Street, 
Miami, Florida 33142. 

2. On or about July 28, 1991, at Miami International Airport, Miami, 
Florida, respondent unloaded regulated garbage from a means of conveyance, 
and such garbage was not removed in tight, leakproof receptacles to an 
approved facility for incineration, sterilization or grinding into an approved 
sewage system, as required. 


Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Acts (7 C.F.R. § 
330.400(g)(1) and 9 C.F.R. § 94.5(f)(1). Therefore, the following Order is 
issued. 

Order 


The respondent is hereby assessed a civil penalty of five hundred dollars 
($500.00). This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded within thirty 
(30) days from the effective date of this Order to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


Respondent shall indicate that payment is in reference to P.Q. Docket No. 93- 
125. 


This order shall have the same force and effect as if entered after a full 


"The respondent has failed to file an answer, and under the Rules of Practice applicable to 
this proceeding, the Department is not required to hold a hearing. Therefore, the civil penalty 
requested is reduced by one-half in accordance with the Judicial Officer’s Decisions in In re: 
Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) and Jn re: Richard Duran Lopez, 44 Agric. Dec. 
2201 (1985). 
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hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final November 29, 1993.-Editor] 


In re: MANUAL GUAJARDO. 
P.Q. Docket No. 93-129. 
Decision and Order filed October 20, 1993. 


Failure to file an answer - Importation of fresh avocados from Mexico - Civil penalty. 


Jane H. Settle, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation of fruits and 
vegetables from Mexico into the United States (7 C.F.R. § 319.56 et seq. and 
7 C.F.R. § 319.37 et seq.) [hereinafter referred to as the regulations], in 
accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et seq. and 380.1 
et seq. 

This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa et seq.), the Plant Quarantine Act, as amended 
(7 U.S.C. §§ 151-167)(Acts), and the regulations promulgated under the Acts, 
by a complaint filed on August 11, 1993, by the Acting Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture. This complaint alleges that on or about March 15, 1991, the 
respondent imported approximately 120 crates of fresh whole avocados from 
Mexico into the United States, in violation of 7 C.F.R. § 319.56, because such 
avocados from Mexico are prohibited importation. Also, Manuel Guajardo, 
is deemed to have admitted that on or about March 15, 1991, he imported the 
seeds of approximately 120 crates of fresh whole avocados (persea spp.) from 
Mexico into the United States, in violation of 7 C.F.R. § 319.37 because such 
articles from Mexico are prohibited importation. 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
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under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the failure to file an answer constitutes a waiver of 
hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations in the 
complaint are adopted and set forth in this Default Decision and Order as the 
Findings of Fact, and this Decision is issued pursuant to section 1.139 of the 
Rules of Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Manuel Guajardo is an individual whose mailing address is 1500 S. 
Zarsamora Street, San Antonio, Texas 78207. 

2. On or about March 15, 1991, the respondent imported approximately 
120 crates of fresh whole avocados from Mexico into the United States. 

3. On or about March 15, 1991, the respondent imported the seeds of 
approximately 120 crates of fresh whole avocados (persea spp.) from Mexico 
into the United States. 


Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Acts (7 C.F.R. § 319.56 
et seq. and 7 C.F.R. § 319.37 et seq.). Therefore, the following Order is 
issued. 

Order 


The respondent is hereby assessed a civil penalty of one thousand dollars 
($1,000.00)’, (five hundred dollars ($500.00) for each of the violations alleged 
in counts II and III of the complaint in this matter). This penalty shall be 
payable to the "Treasurer of the United States" by certified check or money 
order, and shall be forwarded within thirty (30) days from the effective date 
of this Order to: 


‘The respondent has failed to file an answer, and under the Rules of Practice applicable to 
this proceeding, the Department is not required to hold a hearing. Therefore, the civil penalty 
requested is reduced by one-half in accordance with the Judicial Officer's Decisions in Jn re: 
Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) and Jn re: Richard Duran Lopez, 44 Agric. Dec. 
2201 (1985). 
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United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


Respondent shall indicate that payment is in reference to P.Q. Docket No. 93- 
129. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final November 29, 1993.-Editor. 


In re: PAULINE LE. 
P.Q. Docket No. 93-115. 
Decision and Order filed October 15, 1993. 


Failure to file an answer - Offering fresh tumeric roots with soil attached to common carrier 
for shipment from Hawaii to continental United States - Civil penalty. 


Jane H. Settle, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the offering to a common carrier, 
specifically the United States Postal Service, 2.7 pounds of fresh tumeric roots 
with soil attached for shipment from Hawaii to the continental United States 
(7 C.F.R. § 318.60), hereinafter referred to as the regulations, in accordance 
with the Rules of Practice in 7 C.F.R. §§ 1.130 et seq. and 380.1 et seq. 

This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as amended (7 
US.C. §§ 151-154, 156-165, and 167)(Acts), and the regulations promulgated 
under the Acts, by a complaint filed on July 7, 1993, by the Acting 
Administrator of the Animal and Plant Health Inspection Service, United 
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States Department of Agriculture. This complaint alleges that on or about 
September 8, 1992, the respondent, Pauline Le, offered to a common carrier, 
specifically the United States Postal Service, 2.7 pounds of fresh tumeric roots 
with soil attached for shipment from Hawaii to the continental United States, 
in violation of 7 C.F.R. § 318.60, because a person from Hawaii shall not offer 
soil or dirt around the roots of plants for shipment into or through any other 
State, Territory, or District of the United States by means of a common 
carrier. 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the failure to file an answer constitutes a waiver of 
hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations in the 
complaint are adopted and set forth in this Default Decision as the Findings 
of Fact, and this Decision is issued pursuant to section 1.139 of the Rules of 
Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Pauline Le is an individual whose mailing address is 1332 Lunalilo 
Street - # A2, Honolulu, Hawaii 96822. 

2. On or about September 8, 1992, respondent offered to a common 
carrier, specifically the United States Postal Service, 2.7 pounds of fresh 
tumeric roots with soil attached for shipment from Hawaii to the continental 
United States, in violation of 7 C.F.R. § 318.60, because a person from Hawaii 
shall not offer soil or dirt around the roots of plants for shipment into or 
through any other State, Territory, or District of the United States by means 
of a common carrier. 

Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Acts (7 C.F.R. § 
318.60). Therefore, the following Order is issued. 

Order 


The respondent is hereby assessed a civil penalty of three hundred seventy 
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five dollars ($375.00)'. This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 









United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 









within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 93-115. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final December 3, 1993.-Editor] 













In re: CHAN VIU FU. 
P.Q. Docket No. 93-86 
Decision and Order filed October 29, 1993. 







Admission of material allegations - Importation of longon fruits - Civil penalty. 






Glenn Nadaner for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 






This is an administrative proceeding for the assessment of a civil penalty 
for violations of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-154, 156-165, 
and 167), and the regulations promulgated thereunder (7 C.F.R. § 319.56 et 












‘Because the respondent has failed to file an answer, the civil penalty requested is reduced 
by one-half in accordance with the Judicial Officer’s Decisions in Jn re: Shulamis Kaplinsky, 47 
Agric. Dec. 613 (1988) and Jn re: Richard Duran Lopez, 44 Agric. Dec. 2201 (1985). 
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seq.), conducted in accordance with the rules of practice applicable to this 
proceeding (7 C.F.R. § 380.1 et seq., 7 C.F.R. § 1.130 et seq). 

This proceeding was instituted by a complaint filed on February 23, 1993 
by the Acting Administrator, Animal and Plant Health Inspection Service, and 
served upon the respondent by certified mail in conformity with Section 1.147 
of the rules of practice (7 C.F.R. § 1.147) on March 1, 1993. The complaint 
alleged that on or about September 6, 1992, Respondent imported into the 
United States, at Blaine, Washington, .5 kilograms of Longon fruits, in 
violation of Section 319.56(c) of the regulations (7 C.F.R. § 319.56(c)), in that 
the importation of such fruit is prohibited. 

The respondent filed an answer which admitted the material allegations of 
the complaint. Pursuant to section 1.139 of the rules of practice (7 C.F.R. § 
1.139), the admission in the answer of the material allegations of the 
complaint constitutes a waiver of hearing. Accordingly, the material 
allegations alleged in the complaint are adopted and set forth herein as the 
Findings of Fact, and this decision is issued pursuant to section 1.139 of the 
rules of practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Chan Viu Fu, herein referred to as Respondent, is an individual with 


a mailing address of 2925 S. Raymond, Seattle, Washington 98108. 

2. On or about September 6, 1992, Respondent imported into the United 
States, at Blaine, Washington, .5 kilograms of Longon fruits, in violation of 
Section 319.56(c) of the regulations (7 C.F.R. § 319.56(c)), in that the 
importation of such fruit is prohibited. 


Conclusion 


By reason of the facts contained in the Findings of Fact set forth above, 
the respondent has violated 7 C.F.R. §§ 319.56(c). Therefore, the following 
Order is issued. 


Order 
The respondent is hereby assessed a civil penalty of three hundred and 


seventy five dollars ($ 375.00). This civil penalty shall be payable to the 
"Treasurer of the United States" by certified check or money order, and shall 
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be forwarded to: 





United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 













within thirty (30) days from the effective date of this Order. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to Section 1.145 of the rules of practice (7 C.F.R. § 1.145). 
[This Decision and Order became final December 9, 1993.-Editor] 












In re: AMERICAN AIRLINES, INC. 
P.Q. Docket No. 93-124. 
Decision and Order filed November 1, 1993. 











Failure to deny material allegations - Removal of garbage from aircraft in other than tight, 
leak-proof receptacles as required - Civil penalty. 











James D. Holt, for Complainant. 
G. Craig Birchette, DFW Airport, Texas for Respondent. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 










This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Act of February 2, 1903, as amended (21 U.S.C. §111), 
the Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. §§ 151- 
167), Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa-150jj) (Acts), 
and the regulations promulgated thereunder (7 C.F.R. § 330.400 and 9 C.F.R. 
§ 94.5). 

This proceeding was instituted by a complaint filed on July 30, 1993, by the 
Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. Section 1.136 of the rules of practice (7 C.F.R. 
§ 1.136) requires that an answer clearly admit, deny, or explain each of the 
allegations of the complaint and clearly set forth any defense asserted by a 
















AMERICAN AIRLINES, INC. 1487 
52 Agric. Dec. 1486 


respondent; or state that a respondent admits all the facts alleged in the 
complaint; or state that a respondent admits the jurisdictional allegations of 
the complaint and neither admits nor denies the remaining allegations and 
consents to the issuance of an order without further procedure. On October 
4, 1993, respondent filed a document which admitted the jurisdictional 
allegations but neither admitted, denied nor explained the material allegations 
of fact contained in the complaint. Respondent’s document did not consent 
to the issuance of an order without further procedure. 

Pursuant to section 1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)), 
failure to deny or otherwise respond to the allegations in the complaint 
constitutes, for the purposes of this proceeding, an admission of said 
allegations. By his failure to answer, respondent has admitted the allegations 
of the complaint. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 C.F.R. § 1.139). 


Finding of Fact 


1. American Airlines is a business whose mailing address is P.O. Box 
592771, Miami, Florida 33159. 

2. On or about May 7, 1993, at the Miami International Airport, 
respondent removed regulated garbage from American Airlines Flight 982, 
arriving from San Jose, Costa Rica, in other than tight, leak-proof receptacles, 
as required. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 330.400 and 9 C.F.R. § 94.5. 


Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of five hundred dollars 
($500.00). This penalty shall be payable to the “Treasurer of the United 
States" by certified check or money order, and shall be forwarded to: 
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United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final December 9, 1993-Editor.] 


In re: P. HEIMULI. 
P.Q. Docket No. 93-61. 
Decision and Order filed October 29, 1993. 


Admission of material allegations - Offering fresh mangoes and fresh gardenia leis to common 
carrier for shipment from Hawaii to continental United States - Civil penalty. 


Glenn Nadaner, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for violations of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-154, 156-165, 
and 167), and the regulations promulgated thereunder (7 C.F.R. § 318.13 et 
seq.), conducted in accordance with the rules of practice applicable to this 
proceeding (7 C.F.R. § 380.1 et seq., 7 C.F.R. § 1.130 et seq). 

This proceeding was instituted by a complaint filed on February 11, 1993 
by the Acting Administrator, Animal and Plant Health Inspection Service, and 
served upon the respondent by certified mail in conformity with Section 1.147 
of the rules of practice (7 C.F.R. § 1.147) on February 25, 1993. The 
complaint alleged that on or about July 21, 1992, Respondent offered 
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approximately 4.5 pounds of fresh mango fruits and 1.7 pounds of fresh 
gardenia leis to a common carrier, namely, the United States Postal Service, 
for shipment from Hawaii to the continental United States, in violation of 
Sections 318.13(b) and 318.13-2(a) of the regulations (7 C.F.R. §§ 318.13(b) 
and 318.13-2(a)), in that fresh mango fruits and fresh gardenia leis are 
prohibited from such movement. 

The respondent filed an answer which admitted the material allegations of 
the complaint. Pursuant to section 1.139 of the rules of practice (7 C.F.R. § 
1.139), the admission in the answer of the material allegations of the 
complaint constitutes a waiver of hearing. Accordingly, the material 
allegations alleged in the complaint are adopted and set forth herein as the 
Findings of Fact, and this decision is issued pursuant to section 1.139 of the 
rules of practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. P. Heimuli, herein referred to as Respondent, is an individual with a 
mailing address of P.O. Box 706, Kahuku, Hawaii 96731. 

2. On or about July 21, 1992, Respondent offered approximately 4.5 
pounds of fresh mango fruits and 1.7 pounds of fresh gardenia leis to a 
common carrier, namely, the United States Postal Service, for shipment from 
Hawaii to the continental United States, in violation of Sections 318.13(b) and 
318.13-2(a) of the regulations (7 C.F.R. §§ 318.13(b) and 318.13-2(a)), in that 
fresh mango fruits and fresh gardenia leis are prohibited from such 
movement. 

Conclusion 


By reason of the facts contained in the Findings of Fact set forth above, 
the respondent has violated 7 C.F.R. §§ 318.13(b) and 318.13-2(a). Therefore, 
the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred and 
seventy five dollars ($ 375.00). This civil penalty shall be payable to the 
"Treasurer of the United States" by certified check or money order, and shall 
be forwarded to: 
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United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to Section 1.145 of the rules of practice (7 C.F.R. § 1.145). 

[This Decision and Order became final December 13, 1993-Editor.] 


In re: NELSON CHAGON. 
P.Q. Docket No. 93-128. 
Decision and Order filed October 29, 1993. 


Failure to file an answer - Importation of fresh guava from Ecuador - Civil penalty. 


Jane H. Settle, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing imported guavas (7 C.F.R. § 319.56 
et seq.) [hereinafter referred to as the regulations], in accordance with the 
Rules of Practice in 7 C.F.R. §§ 1.130 et seq. and 380.1 et seq. 

This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa et seq.), the Plant Quarantine Act, as amended 
(7 U.S.C. §§ 151-167)(Acts), and the regulations promulgated under the Acts, 
by a complaint filed on August 11, 1993, by the Acting Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture. This complaint alleges that on or about November 26, 1992, 
respondent imported seven (7) fresh untreated guavas from El Salvador into 
the United States in violation of 7 C.F.R. § 319.56 et seq. because importing 
untreated guava fruit from El Salvador is prohibited. 

The respondent failed to file an answer within the time prescribed in 7 
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C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the failure to file a timely answer constitutes a waiver 
of hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations in the 
complaint are adopted and set forth in this Default Decision and Order as the 
Findings of Fact, and this Decision is issued pursuant to section 1.139 of the 
Rules of Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Nelson Chagon is a person whose mailing address is 4911 Filmore 
Street, Bell, California 90201. 

2. On or about November 26, 1992, respondent imported seven (7) fresh 
untreated guavas from El Salvador into the United States. 


Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Acts (7 C.F.R. § 319.56 
et seq.). Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred seventy- 
five dollars ($375.00)'. This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded 
within thirty (30) days from the effective date of this Order to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 


‘The respondent has failed to file an answer, and under the Rules of Practice applicable to 
this proceeding, the Department is not required to hold a hearing. Therefore, the civil penalty 
requested is reduced by one-half in accordance with the Judicial Officer’s Decisions in Jn re: 
Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) and Jn re: Richard Duran Lopez, 44 Agric. Dec. 
2201 (1985). 
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100 North Sixth Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate that payment is in reference to P.Q. Docket No. 93- 
128. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final December 18, 1993.-Editor] 


In re: HIA SOMBATH. 
P.Q. Docket No. 93-44. 
Decision and Order filed October 1, 1993. 


Failure to file an answer - Offering papayas, peppers, koa beans, bitter melon fruit and 
scallions to a common carrier for shipment for Hawaii to the continental United States - Civil 
penalty. 


Glenn R. Nadaner, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for violations of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-154, 156-165, 
and 167), and the regulations promulgated thereunder (7 C.F.R. § 318.13 et 
seq.), conducted in accordance with the rules of practice applicable to this 
proceeding (7 C.F.R. § 380.1 et seg., 7 C.F.R. § 1.130 et seq). 

This proceeding was instituted by a complaint filed on January 28, 1993 by 
the Acting Administrator, Animal and Plant Health Inspection Service, and 
served upon the respondent on March 18, 1993. The complaint alleged that 
on or about August 7, 1990, Respondent offered approximately 4.30 pounds 
of papayas, 2.20 pounds of peppers, 7.00 pounds of koa beans, 5.00 pounds of 
bittermelon fruits and 2.90 pounds of scallions, to a common carrier, namely, 
the United States Postal Service, for shipment from Hawaii to the continental 
United States, in violation of Section 318.13-2(a) of the regulations (7 C.F.R. 
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§ 318.13-2(a)), in that koa beans and bittermelon fruits are prohibited from 
such movement; and in violation of 318.13-3(a)(1)) of the regulations (7 
C.F.R. § 318.13-3(a)(1), in that the movement of the scallions, papayas and 
peppers was not authorized by a valid certificate, as required. 

The respondent has failed to file an answer to the complaint. Section 
1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)) provides that the failure 
to file an answer within the time provided under Section 1.136(a) of the rules 
of practice (7 C.F.R. § 1.136(a)) is deemed, for the purposes of this 
proceeding, an admission of the allegations in the complaint. The time 
provided under Section 1.136(a) of the rules of practice (7 C.F.R. § 1.136(a)) 
is 20 days after service of the complaint. Further, the complaint filed in this 
proceeding specifies that "[t]he respondent shall have twenty (20) days after 
service of [the] complaint in which to file an answer... ." 

Pursuant to section 1.139 of the rules of practice (7 C.F.R. § 1.139), the 
failure to file an answer constitutes a waiver of hearing. Accordingly, the 
material allegations alleged in the complaint are adopted and set forth herein 
as the Findings of Fact, and this decision is issued pursuant to section 1.139 
of the rules of practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Hia Sombath, herein referred to as Respondent, is an individual with 
a mailing address of 2290 Kalena Drive, #35A, Honolulu, Hawaii 96819. 

2. On or about August 7, 1990, Respondent offered approximately 4.30 
pounds of papayas, 2.20 pounds of peppers, 7.00 pounds of koa beans, 5.00 
pounds of bittermelon fruits and 2.90 pounds of scallions, to a common 
carrier, namely, the United States Postal Service, for shipment from Hawaii 
to the continental United States, in violation of Section 318.13-2(a) of the 
regulations (7 C.F.R. § 318.13-2(a)), in that koa beans and bittermelon fruits 
are prohibited from such movement; and in violation of 318.13-3(a)(1)) of the 
regulations (7 C.F.R. § 318.13-3(a)(1), in that the movement of the scallions, 
papayas and peppers was not authorized by a valid certificate, as required. 


Conclusion 
By reason of the facts contained in the Findings of Fact set forth above, 


the respondent has violated 7 C.F.R. §§ 318.13-3(a)(1) and 318.13-2(a). 
Therefore, the following Order is issued. 
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Order 





The respondent is hereby assessed a civil penalty of three hundred and 
seventy five dollars ($ 375.00). This civil penalty shall be payable to the 
"Treasurer of the United States" by certified check or money order, and shall 
be forwarded to: 











United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 












within thirty (30) days from the effective date of this Order. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to Section 1.145 of the rules of practice (7 C.F.R. § 1.145). 
[This Decision and Order became final December 20, 1993.-Editor] 









In re: REYNELIA SOTO. 
P.Q. Docket No. 93-78. 
Decision and Order filed October 20, 1993. 









Failure to file an answer - Failure to disclose carrying a mango when asked by USDA inspector 
- Civil penalty. 






Glenn R. Nadaner, for Complainant. 
Respondent, Pro se. 
Decision and Order issued Victor W. Palmer, Chief Administrative Law Judge. 







This is an administrative proceeding for the assessment of a civil penalty 
for violations of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-154, 156-165, 
and 167), and the regulations promulgated thereunder (7 C.F.R. § 318.58 et 
seq.), conducted in accordance with the rules of practice applicable to this 
proceeding (7 C.F.R. § 380.1 et seq., 7 C.F.R. § 1.130 et seq). 
















REYNELIA SOTO 1495 
52 Agric. Dec. 1494 


This proceeding was instituted by a complaint filed on February 23, 1993 
by the Acting Administrator, Animal and Plant Health Inspection Service, and 
served upon the respondent on March 8, 1993. The complaint alleged that on 
or about July 25, 1992, Respondent, a passenger destined for movement by 
aircraft from Puerto Rico to New York City, failed to disclose that she was 
carrying one (1) mango in her handbag when asked by a United States 
Department of Agriculture Inspector, in violation of Sections 318.58-10(a) of 
the regulations (7 C.F.R. § 318.58-10(a). 

The respondent has failed to file an answer to the complaint. Section 
1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)) provides that the failure 
to file an answer within the time provided under Section 1.136(a) of the rules 
of practice (7 C.F.R. § 1.136(a)) is deemed, for the purposes of this 
proceeding, an admission of the allegations in the complaint. The time 
provided under Section 1.136(a) of the rules of practice (7 C.F.R. § 1.136(a)) 
is 20 days after service of the complaint. Further, the complaint filed in this 
proceeding specifies that "[t]he respondent shall have twenty (20) days after 
service of [the] complaint in which to file an answer... ." 

Pursuant to section 1.139 of the rules of practice (7 C.F.R. § 1.139), the 
failure to file an answer constitutes a waiver of hearing. Accordingly, the 
material allegations alleged in the complaint are adopted and set forth herein 
as the Findings of Fact, and this decision is issued pursuant to section 1.139 
of the rules of practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Reynelia Soto, herein referred to as Respondent, is an individual with 
a mailing address of 247 Standhope Street, Brooklyn, New York 11237. 

2. On or about July 25, 1992, Respondent, a passenger destined for 
movement by aircraft from Puerto Rico to New York City, failed to disclose 
that she was carrying one (1) mango in her handbag when asked by a United 
States Department of Agriculture Inspector, in violation of Sections 318.58- 
10(a) of the regulations (7 C.F.R. § 318.58-10(a). 


Conclusion 


By reason of the facts contained in the Findings of Fact set forth above, 
the respondent has violated 7 C.F.R. § 318.58-10(a). Therefore, the following 
Order is issued. 
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Order 


The respondent is hereby assessed a civil penalty of two hundred and fifty 
dollars ($ 250.00). This civil penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to Section 1.145 of the rules of practice (7 C.F.R. § 1.145). 

[This Decision and Order became final December 20, 1993.-Editor] 


In re: FRANK WHYTE. 
P.Q. Docket No. 93-42. 
Decision and Order filed September 9, 1993. 


Failure to file an answer - Importation of mangoes from Guayana - Civil penalty. 


Lance T. Mason, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Ls sss SS SS _ 
— 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation of fruits and 
vegetables from Guayana into the United States (7 C.F.R. § 319.56-2(e)), 
hereinafter referred to as the regulations, in accordance with the Rules of 
Practice in 7 C.F.R. §§ 1.130 et seq. and 380.1 et seq. 

This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa et seq.), the Plant Quarantine Act, as amended 
(7 U.S.C. §§ 151-167)(Acts), and the regulations promulgated under the Acts, 
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by a complaint filed on January 28, 1993, by the Acting Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture. This complaint alleges that on or about June 21, 1992, 
respondent imported 15 mangoes from Guayana into the United States, in 
violation of 7 C.F.R. § 319.56-2(e), because the importation was without a 
permit, as required. 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the failure to file an answer constitutes a waiver of 
hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations in the 
complaint are adopted and set forth in this Default Decision and Order as the 
Findings of Fact, and this Decision is issued pursuant to section 1.139 of the 
Rules of Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Frank Whyte is an individual whose mailing address is 731 Linden 
Blvd., Brooklyn, New York 11203. 

2. On or about June 21, 1992, respondent imported 15 mangoes from 
Guayana into the United States, in violation of 7 C.F.R. § 319.56-2(e), because 
the importation was without a permit, as required. 


Conclusion 
By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Acts (7 C.F.R. § 319.56- 
2(e)). Therefore, the following Order is issued: 
Order 


The respondent is hereby assessed a civil penalty of two hundred fifty 
dollars ($250.00).' This penalty shall be payable to the "Treasurer of the 


‘The respondent has failed to file an answer, and under the Rules of Practice applicable to 
this proceeding, the Department is not required to hold a hearing. Therefore, the civil penalty 
(continued...) 
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United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 93-42. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final December 20, 1993.-Editor] 


In re: ROBERTO LOPEZ FIGUEROA. 
P.Q. Docket No. 93-39. 
Decision and Order filed September 30, 1993. 


Failure to file an answer - Importation of fresh mangoes from Mexico without required permit - 
Civil penalty. 


Glenn R. Nadaner, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for violations of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-154, 156-165, 
and 167), and the regulations promulgated thereunder (7 C.F.R. § 319.56 et 


‘(...continued) 
requested is reduced by one-half in accordance with the Judicial Officer’s Decisions in Jn re: 
Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) and Jn re: Richard Duran Lopez, 44 Agric. Dec. 
2201 (1985). 
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seq.), conducted in accordance with the rules of practice applicable to this 
proceeding (7 C.F.R. § 380.1 et seq., 7 C.F.R. § 1.130 et seq). 

This proceeding was instituted by a complaint filed on January 28, 1993 by 
the Acting Administrator, Animal and Plant Health Inspection Service, and 
served upon the respondent on February 3, 1993. The complaint alleged that 
on or about June 3, 1992, Respondent imported six (6) fresh mangoes from 
Mexico into the United States, at Los Angeles International Airport, in 
violation of Section 319.56-2(e) of the regulations (7 C.F.R. § 319.56-2(e)), in 
that Respondent did not import the mangoes under a permit, as required. 

The respondent has failed to file an answer to the complaint. Section 
1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)) provides that the failure 
to file an answer within the time provided under Section 1.136(a) of the rules 
of practice (7 C.F.R. § 1.136(a)) is deemed, for the purposes of this 
proceeding, an admission of the allegations in the complaint. The time 
provided under Section 1.136(a) of the rules of practice (7 C.F.R. § 1.136(a)) 
is 20 days after service of the complaint. Further, the complaint filed in this 
proceeding specifies that "[t]he respondent shall have twenty (20) days after 
service of [the] complaint in which to file an answer... ." 

Pursuant to section 1.139 of the rules of practice (7 C.F.R. § 1.139), the 
failure to file an answer constitutes a waiver of hearing. Accordingly, the 
material allegations alleged in the complaint are adopted and set forth herein 
as the Findings of Fact, and this decision is issued pursuant to section 1.139 
of the rules of practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Roberto Lopez Figueroa, herein referred to as respondent, is an 
individual whose mailing address is 608 W. Cressey, Compton, California, 
90222. 

2. On or about June 3, 1992, respondent imported six (6) fresh mangoes 
from Mexico into the United States, at Los Angeles International Airport, in 
violation of Section 319.56-2(e) of the regulations (7 C.F.R. § 319.56-2(e)), in 
that respondent did not import the mangoes under a permit, as required. 


Conclusion 


By reason of the facts contained in the Findings of Fact set forth above, 
the respondent has violated 7 C.F.R. § 319.56-2(e). Therefore, the following 
Order is issued. 
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Order 





The respondent is hereby assessed a civil penalty of three hundred and 
seventy five dollars ($ 375.00). This civil penalty shall be payable to the 
"Treasurer of the United States" by certified check or money order, and shall 
be forwarded to: 










United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 













within thirty (30) days from the effective date of this Order. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to Section 1.145 of the rules of practice (7 C.F.R. § 1.145). 
[This Decision and Order became final December 22, 1993.-Editor] 









In re: TALAIHAAPEPE UHATAFE. 
P.Q. Docket No. 93-72. 
Decision and Order filed November 17, 1993. 











Failure to file an answer - Offering fresh sweet potatoes to a common carrier for shipment from 
Hawaii to continental United States without authorization by permit and certificate as required 
- Civil penalty. 







Glenn Nadaner, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 







This is an administrative proceeding for the assessment of a civil penalty 
for violations of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-154, 156-165, 
and 167), and the regulations promulgated thereunder (7 C.F.R. § 318.30 et 
seq.), conducted in accordance with the rules of practice applicable to this 
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proceeding (7 C.F.R. § 380.1 et seqg., 7 C.F.R. § 1.130 et seq). 

This proceeding was instituted by a complaint filed on February 19, 1993 
by the Acting Administrator, Animal and Plant Health Inspection Service, and 
served upon the respondent on February 22, 1993. The complaint alleged that 
on or about August 17, 1992, Respondent offered one (1) forty (40) pound 
box of sweet potatoes to a common carrier, namely, United Airlines, for 
shipment from Hawaii to the continental United States, in violation of 
Sections 318.30(c) of the regulations (7 C.F.R. § 318.30(c)), because the 
movement of the sweet potatoes was not authorized under a permit or 
certificate, as required. 

The respondent has failed to file an answer to the complaint. Section 
1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)) provides that the failure 
to file an answer within the time provided under Section 1.136(a) of the rules 
of practice (7 C.F.R. § 1.136(a)) is deemed, for the purposes of this 
proceeding, an admission of the allegations in the complaint. The time 
provided under Section 1.136(a) of the rules of practice (7 C.F.R. § 1.136(a)) 
is 20 days after service of the complaint. Further, the complaint filed in this 
proceeding specifies that "[t]he respondent shall have twenty (20) days after 
service of [the] complaint in which to file an answer ... ." 

Pursuant to section 1.139 of the rules of practice (7 C.F.R. § 1.139), the 
failure to file an answer constitutes a waiver of hearing. Accordingly, the 
material allegations alleged in the complaint are adopted and set forth herein 


as the Findings of Fact, and this decision is issued pursuant to section 1.139 
of the rules of practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Talaihaapepe Uhatafe, herein referred to as Respondent, is an 
individual with a mailing address of 13733 NE Thompson, Portland, Oregon 
97236. 

2. On or about August 17, 1992, Respondent offered one (1) forty (40) 
pound box of sweet potatoes to a common carrier, namely, United Airlines, 
for shipment from Hawaii to the continental United States, in violation of 
Sections 318.30(c) of the regulations (7 C.F.R. § 318.30(c)), because the 
movement of the sweet potatoes was not authorized under a permit or 
certificate, as required. 
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Conclusion 


By reason of the facts contained in the Findings of Fact set forth above, 
the respondent has violated 7 C.F.R. §§ 318.30(c). Therefore, the following 
Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of two hundred and fifty 
dollars ($ 250.00). This civil penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to Section 1.145 of the rules of practice (7 C.F.R. § 1.145). 

[This Decision and Order became final December 26, 1993.-Editor] 


In re: ISAAC ALVARADO MENDEZ. 
P.Q. Docket No. 93-73. 
Decision and Order filed October 20, 1993. 


Failure to file an answer - Importation of sugar cane from Mexico without required permit - 
Civil penalty. 


Glenn Nadaner, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
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for violations of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-154, 156-165, 
and 167), and the regulations promulgated thereunder (7 C.F.R. § 319.15 et 
seq.), conducted in accordance with the rules of practice applicable to this 
proceeding (7 C.F.R. § 380.1 et seq., 7 C.F.R. § 1.130 et seq). 

This proceeding was instituted by a complaint filed on February 19, 1993, 
by the Acting Administrator, Animal and Plant Health Inspection Service, and 
served upon the respondent on February 22, 1993. The complaint alleged 
that on or about February 4, 1992, Respondent imported eight (8) stems of 
sugarcane from Mexico into the United States, in violation of Section 
319.15(a) of the regulations (7 C.F.R. § 319.15(a)), because Respondent did 
not import the sugarcane under a permit, as required. 

The respondent has failed to file an answer to the complaint. Section 
1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)) provides that the failure 
to file an answer within the time provided under Section 1.136(a) of the rules 
of practice (7 C.F.R. § 1.136(a)) is deemed, for the purposes of this 
proceeding, an admission of the allegations in the complaint. The time 
provided under Section 1.136(a) of the rules of practice (7 C.F.R. § 1.136(a)) 
is 20 days after service of the complaint. Further, the complaint filed in this 
proceeding specifies that "[t]he respondent shall have twenty (20) days after 
service of [the] complaint in which to file an answer ... ." 


Pursuant to section 1.139 of the rules of practice (7 C.F.R. § 1.139), the 
failure to file an answer constitutes a waiver of hearing. Accordingly, the 
material allegations alleged in the complaint are adopted and set forth herein 
as the Findings of Fact, and this decision is issued pursuant to section 1.139 
of the rules of practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Isaac Alvarado Mendez, herein referred to as Respondent, is an 
individual with a mailing address of 11104 Norris Avenue, Pacoima, California 
91331. 

2. On or about February 4, 1992, Respondent imported eight (8) stems 
of sugarcane from Mexico into the United States, in violation of Section 
319.15(a) of the regulations (7 C.F.R. § 319.15(a)), because Respondent did 
not import the sugarcane under a permit, as required. 





PLANT QUARANTINE ACT 


Conclusion 


By reason of the facts contained in the Findings of Fact set forth above, 
the respondent has violated 7 C.F.R. § 319.56-2(e). Therefore, the following 
Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred and 
seventy five dollars ($ 375.00). This civil penalty shall be payable to the 
"Treasurer of the United States" by certified check or money order, and shall 
be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. 


This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to Section 1.145 of the rules of practice (7 C.F.R. § 1.145). 

[This Decision and Order became final Decemer 28, 1993.-Editor.] 
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AGRICULTURAL MARKETING AGREEMENT ACT 


Desert Valley Date. AMAA Docket No. 93-2. 10/13/93. 
ANIMAL QUARANTINE AND RELATED LAWS 


Bert Smith, III, d/b/a C&C Farm. A.Q. Docket No. 93-37. 7/12/93. 
Daniel Osuna. A.Q. Docket No. 93-40. 9/9/93. 


Red Bird Egg Farms, Inc. and Martin Packard. A.Q. Docket No. 93-38. 
9/15/93. 


Pulaski County Stockyards, Inc. A.Q. Docket No. 93-42. 10/18/93. 
Tod Buchanan. A.Q. Docket No. 93-52. 10/26/93. 

Juana Dolores Dominguez. A.Q. Docket No. 93-30. 11/18/93. 
Jimmy V. Hughes. A.Q. Docket No. 92-16. 11/22/93. 

Rodolfo Mendoza Diaz. A.Q. Docket No. 94-9. 12/14/93. 


W.L. Moseley Livestock, Inc. A.Q. Docket No. 93-42. 12/30/93. 


ANIMAL WELFARE ACT 
Alman D. Wise, d/b/a Tarheel Cattery. AWA Docket No. 93-18. 7/7/93. 
Edwin Richardson, d/b/a Big "R" Farm. AWA Docket No. 93-15. 7/16/93. 


Burlington Air Express, Inc. AWA Docket No. 93-29. 8/13/93. 
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Ethel Muck, d/b/a Puppyland Kennel. AWA Docket No. 93-09. 8/19/93. 


David W. Thielen and Marietta C. Thielen. AWA Docket No. 93-14. 
8/19/93. 


Don J. Davis, Gladys M. Davis, and Holco, Inc. AWA Docket No. 93-28. 
9/22/93. 
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9/23/93. 
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Docket No. 93-37. 11/16/93. 
EGG RESEARCH AND CONSUMER INFORMATION ACT 
Ise America, Inc. ERCIA Docket No. 93-1. 8/11/93. 
FEDERAL MEAT INSPECTION ACT 


Dave’s Sausage Company and David Wisbiski. FMIA Docket No. 92-9. 
9/15/93. 


Lyle I. Ekness, Joyce W. Ekness, and Kevin L. Ekness, d.b.a Ekness Meats. 
FMIA Docket No. 93-03. 10/12/93. 











| 
| 
) 


CONSENT DECISIONS 1507 


GRAIN STANDARDS ACT 
Colman Farmers Cooperative, Inc. GSA Docket No. 93-2. 9/10/93. 
HORSE PROTECTION ACT 


Christopher L. Patton. HPA Docket Nos. 91-152 & 92-31. 7/1/93. 
Renee Smith. HPA Docket No. 92-28. 7/7/93. 

Jimmy Sauls. HPA Docket No. 92-26. 7/8/93. 

Wayne Conkle. HPA Docket No. 93-4. 7/13/93. 

Lydon Marcom. HPA Docket No. 93-14. 7/30/93. 
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View Farms. HPA Docket No. 93-13. 8/2/93. 


Martha Shuford. HPA Docket No. 93-12. 8/3/93. 
Daniel Stafford. HPA Docket No. 92-14. 8/9/93. 
Diane Gillison. HPA Docket No. 93-2. 8/16/93. 
Norwood Henderson. HPA Docket No. 91-16. 8/19/93. 
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Carolyn Brinegar. HPA Docket No. 91-61. 9/3/93. 
Carol Tosh. HPA Docket No. 92-30. 9/3/93. 

Mayne Glimps. HPA Docket No. 91-16. 9/17/93. 


George Frankie Raby. HPA Docket No. 93-2. 9/21/93. 
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Linda Smith. HPA Docket No. 93-9. 9/22/93. 

Howard Hall, Sr. HPA Docket No. 93-11. 9/22/93. 

Ray Jones. HPA Docket No. 92-20. 9/30/93. 

Steve Aymett. HPA Docket Nos. 91-190 & 92-18. 10/15/93. 

Howard Robins and Betty Robins. HPA Docket No. 92-18. 10/15/93. 
Max Becknell. HPA Docket No. 91-61. 10/18/93. 

Billy W. Stanfill. HPA Docket No. 92-38. 10/18/93. 

Polly Stout and Brenda Mills. HPA Docket No. 92-8. 10/22/93. 
Robert B. Mixon, Jr. HPA Docket No. 92-4. 11/10/93. 

Robbie J. Behringer. HPA Docket No. 92-11. 11/15/93. 

Greg White and Alberta S. White. HPA Docket No. 91-137. 11/18/93. 
' Winston T. Groover. HPA Docket Nos. 91-164 & 91-192. 11/29/93. 
Michael W. Civils. HPA Docket No. 93-3. 12/1/93. 

Mike House. HPA Docket No. 90-26. 12/8/93. 


George Frankie Raby, John Henry Trice, Katherine H. McJunkin and 
McJunkin Farms. HPA Docket No. 92-10. 12/9/93. 


Gene Davis. HPA Docket No. 92-15. 12/10/93. 
Robert Larry Harrell. HPA Docket No. 92-4. 12/22/93. 


Gerald Dan Waddell and Louise Lyons. HPA Docket No. 92-9. 12/28/93. 
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INSPECTION AND GRADING 


Fruitco Corporation. AMS I&G Docket No. 92-02. 7/16/93. 


McCain Citrus Inc. AMS I&G Docket No. 92-1. 9/15/93. 
PLANT QUARANTINE ACT 


David Hunt. P.Q. Docket No. 93-117. 8/6/93. 

Jose Eduardo Silva. P.Q. Docket No. 93-74. 8/17/93. 

Francita Wolfe. P.Q. Docket No. 93-99. 8/17/93. 

C.L. Siapno. P.Q. Docket No. 93-100. 8/17/93. 

Rice, Unruh, Reynolds, Co. P.Q. Docket No. 93-122. 8/26/93. 
Dobbs International Services, Inc. P.Q. Docket No. 93-119. 8/27/93. 
Ricky Massey Trucking, Inc. P.Q. Docket No. 93-126. 8/31/93. 
Victoria de Suarez de Hidalgo. P.Q. Docket No. 93-103. 9/1/93. 
Peter Stern. P.Q. Docket No. 93-111. 9/1/93. 

Gateway Freight Services. P.Q. Docket No. 92-51. 9/21/93. 


Gladys Torres. P.Q. Docket No. 93-89. 12/14/93. 
POULTRY PRODUCTS INSPECTION ACT 


Lyle I. Ekness, Joyce W. Ekness, and Kevin L. Ekness, 
d/b/a Ekness Meats. PPIA Docket No. 93-02. 10/12/93. 
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VETERINARY ACCREDITATION 


Dr. Tommy J. Little, D.V.M. V.A. Docket No. 93-03. 12/14/93. 


Frank L. Fluitt, D.V.M. V.A. Docket No. 93-1. 12/30/93. 
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